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PREFACE. 


This book is meant to be a companion volume to the 
authors’ students’ edition of the Indian Penal Code. It 
has bedn specially written with the object of enabling the 
student to* understand and grasp the principles of criminal 
^procedure. Every effort is made to make it a lucid, reli¬ 
able, and practical guide for one who has to master the 
subject. 

In this edition the case-law has been brought down 
up to date and all the amendments to the text, made by 
the Centr^ as weU as the Provincial Legislatures, are 
incorporated. 

An analytical summary of the provisions of the Code, 
given at the end of the book, presents to the beginner a 
bird’s-^ye view of the whole Code. To one who has read 
the provisions it will prove useful ibr revision. 

• " ^ a 

i 

The Appendix contains questions set at different law 
examinations. The questions will direct the attention of 

the 'Student to portions demanding special care. 

• # 

0 

^^inally, it may be observed that« critical study of 
this book will enable the student to acquire a sound and 
thorough knowledge of criminal procedure, and to tackle 
ftny question set by a sensible examiner. 

R. R* 

D. K. T. 


JanuarUt 19i6, 
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THE CRIMINAL PROCEDURE CODE 

(ACT No. V OF 1898.) 


'•k ■ ■ I ■ ■ 

[Received the assent of the Governor-General on March 22, 1898,] 


An Act to consolidate and amend the law relating to the Criminal 

Procedure. 

WiiEiiBAS it is expedient to consolidate and amend the law relat¬ 
ing to Criminal Procedure; 

It is hereby enacted as follows ;— 

PART I. 

PRELIMINARY. 

CHAPT35R I. 

1. (/) This Act may be called the Code of Criminal Procedure, 

Short title. 1898 ; and it shall come into force on the first day 

Comniem-craeiit. of Jul}^ 1898. 

(2) It extends to the whole of British India ; but, in the absence 
of any specific provision to the contrary,^ nothing 

^ • herein contained shall affect any special or local law 

n9w in force, or any special jurisdiction or power conferred, or any 
special form of procedure prescribed, by luiy other law for tJie time 
being in force, or shall apply to— 

(a) the Commissioners of Police in the town.s of Calcutta, Madras 
and Boynlaay, or the police in the towns of Calcutta and Bombay; 

(h) heads of villages in the Presidency of Fort St. George ; or 

(c) village police-officers in the Presidency of Bombay : 

Provided that the Provincial Government may, if it thinks fit, 
by notification in the Official /Jazette, extend any of the provisions of 
this Code, with any necessary modifications, to such excepted persons. 

COMMENT_There was at first no uniform law of criminal procedure for 

the whole of India. There wore separate Acts, mostly rudimentary in their 
character, to guide the procedure of the numerous Courts in the provinces and in 
tlie presidenc^towns. Those applying to the presidency-towns were first con¬ 
solidated by the Criminal ProccduroB Supreme Courts Act (XVI of 1852), which 
in course of time gav^ ^lace to the Higl/ Court Criminal Procedure Act (XIII of 
1865). Thtf Xcts of procedure applying to the provinces were replaced by the 
general Crimina> Procedure Code (Act XXV of 1801). which was replaced by Act 
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X of 1872. It was the Criminal Procedure Code of 1882 (Act X of 1882) which 
gave for the first time an uniform law of procedure for the whole of India both in 
presidency-towns and in the mofussil; and it was supplanted by the present Code 
in 1898. This last Act has been amended by many amending Acts. 

Ordinarily, the Code does not affect (1) special law (s. 41, Penal Code), (2) local 
law (s. 42, Penal Code), (8) special jurisdiction or power, or (4) special form of pro¬ 
cedure. Also it docs not affect (5) the {>olice in the towns of Cadcutta, Madras and 
Bombay, who are governed by City Police Acts of the local Legislatures ; (6) the 
heads of villages in Madras (Madras Regulations $CI of 1816 and IV of 1821) ; and 
(7) the village police-officers in Bombay (Bom. VIII of 1867). 

With the above exceptions, the Code extends to the whole of British India. 
Most of the Indian States ha^'c made it their law. It is put into force in foreign 
British possessions by Orders in Council. It guides the procedure at trials in British 
India of British seamen for offences committed by them on a British ship on the 
high seas which are punishable under the English law,* 

The Criminal Procedure Code is mainly an adjective law of procedure. The 
object of a criminal code of procedure is to provide a machinery for the punishment 
of offenders against the substantive criminal low,* e.g. the Indian Penal Code. 
In fact, tlie two Codes are to be read together. Some terms arc specially defined 
in the Criminal Procedure Code, but in the absence of such definition, the definitions 
set out in the Indian Penal Code arc to be adopted (s. 4). The Code also provides 
machinery for punishment of offences under other Acts. It is. however, worthy of 
note that the C^e is not a pure adjective law. It t- larts with the creation of different 
-grades of Courts, and defines their powers (Chapters II and III). It proceeds to 
formulate the duties of the police in investigating into offences (Chapter IV), and in 
arresting offenders (Chapters V and VI), and in ]|^oduction of documents, etc. 
(Chapter VII). The real procedure is dealt with in Chapters XV to XXX (which 
refer to trials), and Chapters XXXI and XXXII (which deal with appeals, reference 
nnrt revision). There are, moreover, certain provisions of the Code which partake 
of the nature of substantive law, e.g. prevention of offences (Chapters VIII to XIII), 
maintenance proceedings (Chapter XXXVI), and habeas corpus proceedings (Chapter 
XXXVH). , 

Enactments regulating the procedure in Courts seem usually to be imperative 
and not merely directory.* In other words, the rules of procedure are enacted to be 
obeyed. The object of these rules is to simplify and shorten prooeedingf. It is not 
always easy to keep strictly to the line of procedure prescribed, and irregularities do 
occur now and -then in trials of cases. The Code itself divides such irregtfiajities into 
two classes: (1) irregularities which do not vitiate proceedings (s. 529), and (2) 
irregularities which vitiate proceedings (s. 680). It also pro'^ides that no error, 
omission or irregularity in a trial shall vititate a finding, sentence or order unless 
it hM occasioned a failure of justice (s. 637). The Code further preserves tl«e inherent 
right of the High Court to make orders (1) to giv't effect to any order under the Code, 
or (2) to prevent abuse of the process of any Court, or (8) to secure the ends of justice 
(B. 661A). 

So fat as it deals with any point specifically, the Code must be deemed to be 
exhaustive and the law must be ascertained by feference to its provisions; but 
where a case arises, whioh demands interference and it is not within f;hose for which 


* Gunning, (1894) 21 Cal. 782; 
Ebnatone, (1870) 7 B. H. C. R. (Cr. C.) 
89m 

* Qane^ Narayan Sathe, (1880) 18 


£om. 600, 607; Mena Puna, (1802) 16 
Bom. 661. ,• ^ 

* Maxwell on the Interpretation of 
Statutes, 8U| P* 824. . 
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the'Code specifically provides, it would not be reasonable to say that the Court had 
not the power to make such order as the ends of justice required.*’ Absence of any 
provision on a particular matter in the Code does not mean that there is no such 
power in a criminal Court which may act on the principle that every procedure 
should be understood as permissible till it is shown to be prohibited by law.* 

In general, there is no limitation of time in filing complaints. They can be 
filed at any time. But it is to be remembered that delay in the filing of complaints 
is attended with two evils: first, t^e memory of witnesses is likely to fiide by passage 
of time; arid, secondly, valuable links of evidence may disappear, e.g. death of 
witnesses, destruction of property, etc. In cases of infkingement of trade-mark 
(ss. 478, 489, Indian Penal C^e), the complaint should be filed within one year.* 
The Indian Limitation Act (IX of 1008) provides periods of limitation within which 
appeals should be filed (articles 150, 154, 155 and 157); and though no period is 
prescribed within which applications for revision can be filed in the High Court, the 
High Court of Bombay has provided a period of sixty days for this purpose (seer. 
69(2) of the Bombay High Court Rules, Appellate Side, 1936). 

Ordinarily, it is open to anyone, even a stranger, to set the criminal law in 
motion.* In certain classes of offences, however, it is only the person aggrieved 
who can start the proceedings (see ss. 195 to 199, Criminal Procedure Code). 

1. * In the absence of any specific provision to the contrary.'—^These 
words mean a specific provision that the Code is to override the special law.* The 
Calcutta High Court has held that these words mean and contemplate a provision 
specifically withdrawing the saving provision relating to the speciai or ideal law. 
This specific provision to the contrary need not be in the Code itself, but may also be 
in the speciai or local law. These words do not refer to any iiossible contrariety 
between a specific provision in the Code and a provision in a special statute. In 
order that one provision can be said to be a specific provision to the contrary to 
another, the former must completely cover the field of operation of Uie latter and 
must altogether nullify it.* The Allahabad High Court has held that ** a specific 
provision to the contrary " means that the particular provision of the Code must, in 
order to affect the special law, clearly indicate, in itself and not merely by implica¬ 
tion to be drawn from the statute generally, that the special law in question is to be 
afftSted, without necessarily referring in express terms to that special law or the 
effect on it intended to be produced.* 

2. [Repeal of enactments^ notifications^ etc., under repeeded Acts. 
Pending cc^s.] Repealed by the Repealing and Amending Act, 1914 
{X of 1914). 

3. * (1) In tvery enactment passed before this Code comes into 

References to which reference is made to, or to any chap- 

Code of ter or section of, the Code of Criminal Procedure, 

Procedure and Act XXV of 1861 or Act X of 1872, or Act X of 
other repealed cn- 1882, or to any other enactment hereby repealed, 
actments. such reference shall, so far as may be practicable, 

> Nagm Kundu, (1984) 61 Cal. 498. * Ganesh Naraiyan SeOhe, (1898) 

* Hansraj, [19481 Nag. 888; Ra- 18 Bom. 590, 600. 

him Sheikh, (1988) 50 Cal. 872, 875. * Biram Sardar, (1040) 43 Bom. 

* Mer^wdise Act (IV ofi L. R. 157, [1941] ^m. 888. 

1889), B. 16 : ChhoMal Amarehand, * * Nare^ Chandra Dae, [1948) 1 Cal. 

(1986) 88 Jidtn. L. Rt. 1164, [1987] 486. 

Bom. 188, T.B. L Bupett v. Ponnusami ’ BaXdeo, [1940] All. 890. 

Teoap, (1899) 82 Mad. 488. 
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be taken to be made to this Code or to its corresponding chapter or 
section. 

(2) In every enactment passed before this Code comes into force 
Expiessions i n the expressions ** Officer exercising (or * having ’) 
former Acts. the powers (or ‘ the full powers ’) of a “ Magistrate ”, 

** Subordinate Ma^strate, first class,” and ” Subordinate Magistrate, 
second class,” shall respectively be deemed to mean “ Magistrate, of 
the first class,” “Magistrate of the secdnd class” and “Magistrate 
of the third class,” the expression “ Magistrate of a division of a district ” 
shall be deemed to mean “ Sub-divisional Magistrate,” the expression 
“ Magistrate of the district ” shall be deemed to mean “ District Magis¬ 
trate,” the expression “ Magistrate of Police ” sliall be deemed to mean 
“ Presidency Magistrate,” and the expression “ Joint Sessions Judge ” 
shall mean “Additional Sessions Judge.” 

4. (1) In this Code thf' following words and expressions have 

the following meanings, unless a different intention 
appears from the subject or context:— 

(a) “ Advocate General ” includes also a Government Advocate 

“Advoc.ite or, where there is no Advocate General or Govern- 

Gcneral.” inent Advocate, such offi- er as the Provincial 

Government may, from time to time, appoint in this behalf: 

(b) “ bailable olfencc ” means an offence shown as bailable in 

‘'Bailable ^hc second schedule, or which is made bailable by 

offence.” any other law for the time being in force ; and “ noti- 

“Non-bailable bailable offence ” means any other offenee : 
offence.” 

(e) “ charge ” includes any head of charge when the charge con- 

“Chaigc.” tains more heads than one : 

{d) [Repealed hy s. S of Act XI of 1923, Sfhedule //.] 

(e) “ Clerk of the Crown ” includes any officer specially appointed 

“Clerk of the by the Chief Justice to discharge the functions given 
Crown.” by tliis Code to the Clerk of the Crown < 

if) “ cc^nizable offence ” means an offence for, and “ cognizable 
“Cognizable case ” means a case in, which a police-offiter, within 

offence.” or without the presidency-town#, may, «n ac- 

“ Ck^izablc cordance with the seebnd schedule or under any law 

for the time being in force, arrest without ^warrant: 

COMMENT.—Offences for which special a»ithority to arrest is given to special 
officers are not cognizable offences, e.g. an offence under s. 5 of the Bombay Preven¬ 
tion of Gambling Act is not a cognizable offence.^ 

“ Commissioner (g) “ Commissioner of Police ” includes a Deputy 

of Police.” Commissioner of Policed 

(h) “ complaint ” means the allegation made orally^br in writing 

to a Magistrate, Avith a view to* his taking action 
under this Code, that some ^petson, whether known 

Mahmood Khan, [1942] Kar. 94. 


‘ Complaint.* 
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or unknown, has committed an offence, but it does not include the report 
of a police-officer: 

COMMENT.—^Ib general a complaint into an ofZenoe can be filed by any 
person, except in cases of offences relating to marriage, defamation, lotteries and 
offences mentioned in ss. 195 and 19S.' 

A complaint in a criminal case is what a plaint is in a civil case. It is one of the 
modes in which a Magistrate can tt^e cognisance of an offence (s. 100). The requisi¬ 
tes of a complaint are : (1) an oral or a written allegation ; (2) that some person 
known or unknown has committed an offence; (3) it must be made to a Magistrate ; 
and (4) it mu^ be made with the object that he must take action.* All these 
lequirements arc fulfiUe<l by a report of a police-officer, but it is expressly excluded 
from the definition. 


According to the Nagpur High Court the report of a police-ofiBcer whether in 
a cognizable or a non-cognizable offence does not constitute a ‘ complaint.’* The 
Rangoon High Court has held that when a police-officer investigates a non-cognizable 
case under the orders of a Magistrate, the report is not a complaint, though if a 
police-officer, acting without instructions from a Magistrate, reports a non-cognizable 
offence to a Magistrate with a view to the Magistrate taking action, this is a complaint.* 

Brit^h's^j^t ” European British subject ” means— 

(i) any subject of Bis Majesty of European descent m the male line 
bom, naturalised or domiciled in the British Islands or any Colony, or 


(ii) any subject of His Majesty who is the child or grandchild 
of any such person by legitimate descent: 

COMMENT.—In order to bring a person within the definition of European 
British subject it is not enough to prove simply that he was bom in England It 
must further be proved that he was of European descent.* 


(j) “ High Court ” means, in reference to proceeding against 
„ European British subjects or persons jointly cl^ged 
ig our . with, European British subjects, the High Courts 
of^udicature at. Fort William, Madras, Bombay, Allahabad, Patna, 
Lahore and Nagpur, the Chief Court of Oudh and Court of the Judicial 
Commissioner of Sind : in other cases “ High Court ” means the highest 
Court of criminal appeal or revision f 9 r any local area; or, where no 
such Copri? is established under any law for the time being in force, 
such o|Qcer as the Provincial Govememnt may appoint in this behalf: 

(A) “ inquiry” includes every inquiry other than a trial conducted 

^Tnquiiy,” under this Code by a Magistrate or Court: 

(1) “ investigation ” includes all the proceedings under this Code 
.» for the collection of evidence conducted by a police- 
ves iga on. officer or by any person (other than a Magistrate) 
who is authorised by a Magistrate m this behalf: 

COMMENT.—The three terms “ investigation,” “ inquiry ” and “ trial ” 
denote three different stages of a criminal case. The first stage is reached when 


* Ganesh Narttyan* Saihe, (1889) 18 > [1937] All. 162. 

Bom. 690, %()•; Farzaro^ Ali v. Hanu- ■ Babtilal Panoar, [1936] Nag. 60. 

man Prasad, (1896) 18 All. 466. * Jagdeo v. HUl, [1988] Ran. 150. 

• «See Ltd S^h Deo v. Judhisthir . ■ PluehneU, [1988] 1 Cal. 162. 

Modtd^ (1929) 9 Pat. 707; Lakhan, 
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s polioe>officer eitber by himself or under the orders of a Magistrate investigates 
into a case (s. 202). If he finds that no offence has been committed he reports the 
fisct to a Magistrate who drops the proceedings and the case comes to an end (s. 208). 
But if he is of a ccmttary opinion* he sends up the case to a Magistrate. Then begins 
the second stage, which is either a trial or an inquiry. The Magistrate may deal with 
the case himself, and either convict the accused, or discharge or acquit him. But 
if the Magistrate forms an opinion that the case is a serious one not triable by himself, 
or is one triable by himself but he is not competent to pass an adequate sentence 
on the accused on conviction, then he commits the case to the Court of Session, 
after be conducts what is called an inquiry into the case and finds that a prima 
iheie case has been made out against the accused. These are known as ^ crommittal 
proceedings.'* The third and final stage of a case is reached when the accused is 
placed for ** trial ” before the Sessions Court, which may either be in a district 
town or in a presidency-town before the High Court. All trials in the former may 
be had cither by a jury or with assessors, but they can only be by a jury in the latter. 

(m) judicial proceeding includes any proceeding in the course 
*'Judicial pro- of which evidence is or may be legally taken on 

ceeding.” oath; 

COMMENT.—-The term ** judicial proceeding *’ includes “ inquiry *’ anfl 
** trial ” but not ** investigation.** It is also explained in s. 193, and referred to 
in ss. 192 and 228 of the Indian Penal Code'. The term includes an execution 
proceeding,* an enquiry before the issue of an order under s. 144,* an enquiry under 
s. 176.* and preliminary inquiry under s. 476.* 

(n) “ non-cognizable offence ” means an offence for, and “ non- 
**Non cognizable cognizable case ** means a case in, which a police- 

offence.** officer, within or without a presidency-town, may 

“Non cognizable uQt arrest without warrant: 
case.** 


(o) “ offence ’* means any act or omission made punishable by 

“Offence.** any law for the time being in force; 

it also includes any act in respect of which a cpmplaint may be made 
under section 20 of the Cattle-trespass Act, 1871 ^ 

COMMENT.—^The term ‘ offence ’ is more elaborately defined in s. 40 of the 
Indian Penal Code. There is a special definition of “ offence ’’ in s. 44 of this Code. 


(p) “ officer in charge of a police-station ” includes* when the 

“Officer in charge officer in charge of the police-station' is absent 
of a police-station, from the station-house or unabl^ from illness or 


other cause to perform his duties, the police-officer present at the 
station-house who is next in rank to such officer and is above the rank 
of constable or, when the Provincial Gkwernment so directs, any other 
police-officer so present: ■ 

„ „ (q) “ place ** includes also a house, building, 

tent and vessel: 

(r) “pleader,” used with reference«to any proceeding in any 
Court, means a pleader or a mukhtat? authorized 
under any law for Ihe time being jn force to practise 


“Pleader.** 


* Biihadur v. Eradatullah Mallick, * Advocaie General, Burma v. Maung 

(1910) 37 Cal. 642, F.B. Chit Mauni', rf940] Ran. 188. 

* Tirunaxasisi^M Chari, (189J) 19 * Faiz Alt, (1909) i>7 Cal. 27. 

Mad. 18. 
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in such Court, and includes (1) an advocate, a vakil and an attorney 
of a High Court so authorize, and (2) any other person appointed 
vrith the permission of the Court to act in such proceeding: 

COMMENT.—Class (2) would include a non>lcgal person, e.g. an estate agenV 
a constituted attorn^.* , 

Advocates on the Appellate Side of the High Court do not come within the 
definition of * pleader ’ for the pyrposes of the High Court Se88ion8,|because they 
are not authorised by law for the time being in force to practise in that Court.* 


(s) “ police-station ’*• means any post or place declared, generally 

«*p H t specially, by the Provincial Government to be a 

o ce-B ion. police-station, and includes any local area specified 
by the Provincial Government in this behalf: 


(t) ** Public Prosecutor ” means any person appointed under 

“Public Pro- section 492, and includes any person acting under 
secutor.” the directions of a Public Prosecutor and any person 

conducting a prosecution on behalf of Her Majesty in any High Court 
in the exercise of its original criminal jurisdiction: 

(u) sub-division means a sub-division of 
a district: 


“Sub-division.” 


(t>) summons-case ** means a case relating to an offence, and not 
“Summons-case.” being a warrant-case: and 

(w) “ warrant-case ” means a ease relating to an offence punish- 

„ ^ « a » with death, transportation or imprisonment for 

a term exceeding six months. 


COMMENT.—^The division of cases into summons and warrant cases is based 
on the punishment which can be awarded. Those cases which arc punishable with 
imprisonment for six months and under are summons cases : the rest are all warrant 
cases. The division marks off ordinary cases from serious ones, and determines the 
mode of trials. The procedure for the trial of summons cases is provided by Chap. 

while that for,warrant coses is dealt with in Chap. XXI. The distinction here 
made has nothing to do with the question whether a summons or a warrant shall 
issue in the,first instance, which is dealt with in col. 4 of sch. If. 


“Words rpfcrriiig (2) Words which refer to acts done extend also 
to acts.”, • to illegal omissions ; and 

all words and expressions used herein and defined in the Indian 
Words to have Penal Code, and not hereinbefore defined, shall be 
same nieaning as deemed to have the meanings respectively attri- 
Penal buted to them by that Code. 

5. (1) All offences under the Indian Penal Code shall be investi- 
Trial of offences gated, inquired into, tried and otherwise dealt with 
under Penal Code, according to the provisions hereinafter contained. 

(2) All offences under any other law shall be investigated, in- 
Trial of offences quired into, tr^cd and otherwise dealt with according 
against other laws. »to the same piovisions, but subject to any enact- 

1 Doral/ihahf <1925)'*28*Bom. L.. R. * Godinho, (1983) .38 Bom. L. B. 
102, 50 Bom. 850. 1, .38 Bom. 450, f.b. 

a* Jaffar, (1934) 30 Bom. E. B. 433. 
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ment for the time being in force regulating the manner or place of 
investigating, inquiring into, trying or otherwise dealing with such 
oflences. 

COMMENT.—Sections 6, 28, and 20, govern every criminal proceeding both 
as regards the tribunal by which crime is to be tried and as to the proccidure to be 
followed.* 


PART II. 

CONSTITUTION AND POWERS OF C:RIMIN4L 
COURTS AND OFFICES. 


C H X* P T E R II. 


Of the Constitution of Criminal Courts and Offices. 


d.—Classes of Criminal Courts. 

6. Besides the High Courts and the Courts constituted under any 
. law other than this Code for tl ic time being in force, 
nal there shall be live classes of Criminal Couits in 

British India, namely :— 

I.—Courts of Session : 

II.—^Presidency Magistrates : 

III, —^IMagistratcs of the first class : 

IV. —^Magistrates of the second class : 

V.—^Magistrates of the third class. 

COMMENT.—Criminal C'ourts arc classified into five groups. But in reality 
they are more. A^Court of Session may either be in a prcsii2ency*towti or in a distri^it' 
each having a diiTcrent procedure and dijfTcring powers. Among the Presidency 
Magistrates, one of them is a Chief Presidency Magistrate; and they are cither 
stipendiary or honorary. Similarly the Magistrates of the three elassesk are cither 
paid or honorary; and honorary Magistrates may either sit singly or in benches 
of two or more of them. Among the paid Magistrates of the first class, iln district, 
one is a District Magistrate who is in charge of the district; and among Magist^atc^ 
of the first and second class there arc as many ^ub-divisional Magistrates as there 
are sub*divisions in the district. These liave special duties assigned to them by the 
Code. There are also Courts of Coroners in the presidency-towns constituted by the 
Coroners' Act (IV of 1871); Courts of Cantonment Magistrates in cantonments, 
under the Cantonment Act (II of 1924) ; and in the villages of the Bombay Presi¬ 
dency, there are Courts of Village Police Patels under the Village Police Act (Bom. 
VIII of 1867). 

B.—Territorial Divisions, 


7. (J) Every province (excluding the presidency-toifias) shall be 

. .... a sessions division.br shall consist of sessions divi- 

sions : and every sessions division shall, for the pur¬ 
poses of this Code, be a distiici or consist of districts. 


* JBetwari LeiU Sarma, [1048] F. C. R. 96. 
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Power to alter 
divisions and dis¬ 
tricts. 


(2) The Provincial Governments may alter 
the limits or the number of such divisions and 
districts. 


(J) The sessions divisions and districts existing when this Code 
Existing divisions comes into force shall be sessions divisions and dis¬ 
and dbtricts main- tricts respectively, unless and until they are so 
tained till altered. altered. 


Presidency-towns 
to be deemed dis¬ 
tricts. 


]£very presidency-town shall, for the pur¬ 
poses of this Code, be deemed to be a district. 


COMMENT.—The object of sub-s. (I) is to lay down a rule’governing the 
relation between sessions divisions and districts, that is, a sessions division shall not 
consist of half a district or even one and a half district, but shall consist of one 
district or a plurality of whole districts. The word * district ’ is a district for the 
purposes of criminal administration.^ 

8. (2) The Provincial Govemmeni may divide any district 

Power to divide outside the presidency-towns into sub-divisions, or 
districts into sub- make any portion of any such district a sub-division 
divisions. and may alter the limits of any sub-division! 

(2) All existing sub-divisions which are now usually put under 
Existing sub-di- the charge of a Magistiate shall be deemed to have 
visions maintained, been - made under this Code. 


C .—Courts and Offices outside the Presidency-fotons. 


9. {]) The Provincial Government sliall establish a Court of 

„ * c • Session for cverv sessions division, and appoint a 

judge of such Court. 

(2) The Provincial Government may, by general ov special order 
in the Official Gazette, direct at what place or places the Court of 
Session shall hold its sij^ting; but, until such^jrder is made, the Courts 
of^Session shall hold their sittings as heretofore. 

(3) The Provincial Government may also appoint Additional 
Sessions Jpdges and Assistant Sessions Judges to exercise jurisdiction 
in one or more such Courts. 


(4) „ Af Sessions Judge of one sessions division may be appointed 
by the.Ibrovincial Government to be also an Additional Sessions Judge 
of another divisioh, and in such case he may sit foi the disposal of cases 
at such place or places in either division as the Provincial Government 
may direct. 

(5) All Courts of Session existing when this Code comes into force 
shall be deemed to have been established under this Act. 


10. (2) In every district outside the presidency-towns the 

. , „ Provinci&li Government shall appoint a Magistrate 

trate! J**“P*®' of tjie class, who shall be colled the District 

Magistrate. 

(2) Thfj Provincial Government may appoint any Magistrate of 
the first (uass^to be* ah additional District Magistrate and such 

' ' Arumugha Solagan^ (1931) 54 Mad. 943, v.a. 
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Additional District Magistrate shall have all or any of the powers of 
a District Magistrate under this Code, or under any other law for the 
time being in force, as the Provincial Government may direct. 

(3) For the purposes of sections 192, sub-section (1), 407, sub¬ 
section (2) and 528, sub-sections (2) and (3) such Additional District 
Magistrate shall be deemed to be subordinate to the District Magistrate. 

' 11. Whenever, in consequence of the^fiice of a District Magistrate 
Offlcera tempo- becoming vacant, any officer succeeds temporarily 
rarily succeeding to the chief executive administration* of the dis- 
ta vacwcws in trict. such officer shall, pending the orders of the 
M^strate. ftovincial (Government, exercise all the powers 

and perform all the duties respectively conferred 
and imposed by this C^e on the District Magistrate. 

12. (i) The Provincial Government may appoint as many 

Subordinate persons as it thinks ht, besides the District Magis- 

Magistratcs. trate, lio be Magistrates of the first, second or third 

class in any district outside the presidency-towns ; and the Provincial 
Government or the District Magistrate, subject to the control of the 
^ovincial Government may, from time to lime, define local areas 
within which such persons may exercise ail or *any of the powers 
with which they may respectively be invested under this Code. 

(2) Except as otherwise provided by such definition, the juris- 
Local limits of diction and powers of such persons shall extend 
their jurisdiction. throughout such district. 

COMMENT.—A Magistrate appointed to act as a Magistrate in a district 
has, unless his powers have been restricted to a certain local area, jurisdiction over 
the entire district.^ Where, however, a Magistrate is transferred from one district 
to another he loses jurisdiction to try a case in the former district. Nor can he 
deliver judgment in such a case after he has delivered over the charge.* < 

13. (J) The Provincial Government may place any Magistrate 
Power to put of the first or second class in charge of a sub-division. 

Magistrate in and relieve him of the charge as occasion requires. 

charge of sub-divi- , 

sion. 

(2) Such Magistrates shall be called Sub-divisional Magistrates. 
Delegation of (3) The Provincial Government may delegate 
powers to District its powers under this section to the District Magis- 
Magistrate. tratc. 

14. (7) The Provincial Government may confer upon any 
Special Ma^s- person all or’ any of the powers conferred or con- 

trates. ferrable by or under thi,s Code on a Magistrate of 

the first, second or third class in respect to particular cases or to a 
particular class or particular classes of cases, or in regard to cases gene¬ 
rally in any local area outside the presidency-towns. 

* Sarat Chunder Roy v. Repin Balwant v. ^iShen, (1806) lO All. 114; 

Chandra Roy, (1002) 29 C-al. 889. Baistnab Charan Das v. ^mtn Ali, 

* Anand Sarup, (1881) 8 All. 563; (1923) 50 Cal. 664. 
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(2) Such Magistrates shall be called Special Magistrates, and shaU 
be appointed for such terms as the Provincial Gk>vernment may by 
general or special order direct. 

^ (3) The Provincial Government may delegate, with such 
limitations as it thinks fit, to any officer under its control the powers 
conferred by sub-section (1). 

(4) No powers shall be conferred under this section on any police- 
officer below .the grade of Assistant District Superintendent, and no 
powers shall be conferred on a police-officer except so for as may be 
necessary for preserving the peace, preventing crime and detecting, 
apprehending and detaining offenders in order to their being brought 
before a Magistrate, and for the performance by the officer of any 
other duties imposed upon him by any law for the time being in force. 


15. (i) The Provincial Government may direct any two or 
Benches of Ma- more Magistrates in any place outside the presi- 
gistrates. dency-towns to sit together as a Bench, and may 

by order invest such Bench with any of the powers confCTred pr con- 
ferrable by or under this Code on a Magistrate of the first, second or 
third class, and direct it to exercise such powers in such cases, or, such 
classes of cases only, and within such local limits, as the ^ovincial 
Government thinks fft. 


(2) Except as otherwise provided by any order under this section. 
Powers exeicis- every such Bench shall have the powers conferred 
able by Bench in by this Code on a Magistrate of the highest class 
absence of special to which any one of its members, who is present 
direction. taking part in the proceedings as a member of the 

Bench, belongs, and as far as practicable shall, for the purposes of this 
Code, be deemed to Ipe a Magistrate of sixih class. 

COMMENT.*—^The words ** sit together ” in sub-s. (1) mean constitute. The 
Provincial Government may direct any two or more Magistrates to constitute a 
bench and invest that bench with special powers.^ 


The powers conferred on a bench of Magistrates are to be exercised by its 
membeiS collectively. No one member of it can act independently and by himself.* 
The bench once (instituted must retain, its personnel throughout a ease.* Where, 
however, a case is heard by a bench of seven Magistrates, but in the course of hearini;* 
two of thpm drop out, the remaining five can complete the hearing.* But if a trial 
begins before four Magistrates and a fifth one joins in tlie midst of the trial and takes 
part in the final decision, the wliole trial is bad.* Similarly, where a bench is 
(jonstituted of three Magistrates and one of them is absent for a day in the course 
of the trial and rejoins on tlie next day and continues till the end of the trial, still 
the trial is bad.* 


* Bhitnabai SUaram, (1083) 80 Bom 
L. R. 314. 

* Nun Sheikh, (4902) 29 Cal. 48a>; 

Betroda Pfpsmnno ChtfckerbtUty, (1878) 
2 C. li. rT 348. • 

* JZatn Suiilder Be v. Bajab AU, 
(ld86) 12 Cal. 858. 


* Karuppana Nadan v. Chairman, 
Madura Munidpality, (1898) 21 Mad. 
246. 

* Subramania Ayywr, (1918) 38 Mad. 
804. 

•' DasraOi Rai, (1033) 60 All. 599. 
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16. The Provincial Government may, or, subject to the control 
Power to frame of the Provincial Government, the District Magis- 
niles for guidance trate may, from time to time, make rules consistent 
of Benches. vrith this Code for the guidance of Magistrates* 

Benches in any district respecting the following subjects ;— 


(а) the classes of cases to be tried ; 

(б) the times and places of sitting ; < « 

(c) the constitution of the Bench for conducting trials; 

(d) the mode of settling dilTerences of opinion which may arise 
between the Magistrates in session. 


COMMENT.—Outside the presidency-towns, nil Magistrates, i.e. those enumera¬ 
ted in ss. 12, 13 and 14, are subordinate to the District Magistrate. Neither the 
District Magistrate nor any of the other Magistrates is subordinate to the Sessions 
Judge, except as provided in ss. 123, 103, 195, 408, 430, and 437. It is the District 
Magistrate alone who can issue orders for the distribution of business among the 
different Magistrates. This power is, however, personal to the District Magistrate, 
and cannot be delegated by him to any one else.* 

17. (1) All Magistrates appointed under sections 12, 18 and 14, 

Subordination of Benches constituted under section 15, shall 

Magistrates and be subordinate to the Distiict Magistrate, and he 
Benches to District may, from time to time, make rules or give special 
Magistrate; orders consistent with this Code as to the dis¬ 

tribution of business among such Magistrates and Benches; and 

{2) Every Magistrate (other than a Sub-divisional Magistrate) 
to Sub-divisional and every Bench exercising powers in a sub-divi- 
Magistrate. sion shall also be subordinate to the Sub-divisional 

Magistrate, subject, however, to the general control of the District 
Magistrate. 

(3) All Assistant Sessions Judges shall be subordinate to the 
Subordination of Sessions Judge in whose Court they exercise juris- 

Assistant Sessions diction, and he may, from time to time, m^e 
Judges to Sessions rules consistent with this Code as to the distribution 
Judge. Qf business among such Assistant Session^ .Judges. 

(4) The Sessions Judge may also, when he himself is unavoidably 
absent or incapable of acting, make provision for the«disposal of any 
urgent application by an Additional or‘Assistant Sessions Judge or, 
if there be no Additional or Assistant Judge, by the District Magistrate, 
and such Judge or Magistrate shall have jurisdiction to deal with any 
such application. 

(5) Neith^ the District Magistrate nor the Magistrates or Benches 
appointed or constituted under sections 12, 13, 14 and 15 shall be sub¬ 
ordinate to the Sessions Judge, except to th^ extent and in the manner 
hereinafter expressly provided. 

COMMENT.—The ** subordination ** pf Magistrates is dealt with here. Sec¬ 
tions 485 to >430 speak of ** inferiorityi’* of|,Court8j. two tenps need be 

distinguished. There may be ** inferiority ** without subordination, but there 


Bal Kiahan v. Sipald Lai, (1014) 86 All. 468. 


1 
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cannot be ** subordination ** without inferiority, as ** subordinatemeans‘‘inferior 
in rank.** AU Maf;istrates of whatever class are subordinate to the District Magis¬ 
trate, who b clothed with superiority, in resi>ect not only of his executive, but 
abo judicbl, functions.^ It cannot be supposed that there was any intention 
on the part of the Legislature to suggest that Courts “ subordinate ** to the Magis¬ 
trate of a District are not also inferior to him.' The term “ inferior ” means 
inferior for purposes of jurisdiction.* Presidency Magbtrates are subordinate 
to the Chief Presidency Magistra^.* 

* D. — Courts of Presidency Magistrates. 

18. (i) * The Provincial Government shall, from time to time. 
Appointment of appoint a sufficient number of persons (hereinafter 

Presidency Magis- called Presidency Magistrates) to be Magistrates 

for e^ch of the presidency-towns, and shall appoint 
one of such persons to be Chief Presidency Magistrate for each town. 

(2) The powers of a Presidency Magistrate under this Code shall 

be exercised by the Chief Presidency Magistrate, or by a salaried Presi¬ 
dency Magistrate, or by any other Presidency Magistrate empoAvered 
by the Provincial Government to sit singly, or by any Bench of Pre¬ 
sidency Magistrates. . 

(3) A Presidency Magistrate may be appointed under this section 
for such term as the Provincial Government may, by general or special 
order, direct. 

(d) The Provintiial Government may appoint any person to be 
an Additional Chief Presidency Magistrate, and such Additional Chief 
Presidency Magistrate shall have all or any of the penvers of a Chief 
Presidency Magistrate under this Code or under any other law for the 
time being in force, as the Provincial Government may direct. 

19. Any two or more of such persons may (subject to the rules 

Benclics niude by the Chief Presidency Magistrate under the 

povfcr hereinafter conferred) sit together as a 

Bbneh. ^ 

20. livery Presidency Magistrate shall exercise jurisdiction in 

- all places within the presidency-town for which 
luri^ciion*”* ^ ° he is appointed, and within the limits of tlie port 
^ i of such town and of any navigable river or channel 

leading thereto, as such limits arc defined under the law for the time 
being’in force f6r the regulation of ports and port-dues. 

COMMENT.— A Presidency Magistrate has jurisdiction to try an oflencc 
committed anywhere within the presidency-town, im‘-»pective of the limits assigned 
to him.* • 

21. (1) Every Chief Presidency Magistrate shall exercise within 

r’l,- r T> VI local limits of his jurisdiction all the powers 

Magistrate.*^*^ conferred on liim by this Code or which by any 

law or rule in force immediately before this Code 


* Pirya G<^al, (1884) 9 Bom. 109. * Nageshvoar, (1890) 1 Bom. L. R, 

■ Opendro Nath *Ghoae v. Ihtkhinl 347. 

Bewa, (18f\P7 12 Cal. >478, f.b. ; Pod- * Khodtdftix, (1920) 28 Bom. L. R. 
mantis, (1884) 8 Mad. 18, f.b. 1060. 

•, LaakaH» (1885) 7 All. 803, f.b. 
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comes into force are required to be exercised by any Senior or Chief 
Presidency Magistrate, and may, from time to time, with the previous 
sanction of the Provincial Government, make rules consistent with 
this Code to regulate— 

(a) the conduct and distribution of business and the practice in 
the Courts of the Magistrates of the town ; 

(b) the times and places at which Benehes of Magistrates shall sit; 

(c) the constitution of such Benches ; 

(d) the mode of settling difTerenccs of opinion which may arise 
between Magistrates in session; and 

(e) any other matter which could be dealt with by a District 
Magistrate under his general powers of control over the Magistrates 
subordinate to him. 

(2) The Provincial Government may, for the purposes of this 
Code, dec'lare what Presidency Magistrates including Additional Chief 
Presidency Magistrates are subordinate to the Chief Presidency Magis¬ 
trate, and may define the extent of their subordination. 

JE.—Justices of the Peace. 

22. Every Provincial Government, so far as regards the terri- 
Justiccs of the tories subject to its administration, may, by 

Peace for the notification in the Official Gazette, appoint such 
iiiu&ssai. persons resident within British India and not being 

the subjects of any foreign State as it thinks fit to be Justices of the 
Peace within and for the local area mentioned in such notification. 

23. [Justices of the f*eace for the Presidency-towns.^ Repealed by 

section 4 cf Act XII of 1928. ‘ •• 

24. {Present Justices of the Peace.) Repealed by section 4 of Act 
XII of 1928. 

25. In virtue of their respective offices, the Judges . of the 
JS^'OfflcioJustices High Courts are Justices of the Peace within and 

of the Peace. for the whole of British India, Sessions Judg^ and 

District Magistrates are Justices of the !Peace within and for the whole 
of the territories administered by the Provincial Govemmeoft under 
which they are serving, and the Presidency Magisfxates are Justices 
of the Peace within and for the towns of which they are respectively 
Magistrates. 

F.—SuspensUm and Renooal. 

26. [Suspension and Removal of Judges and MagistraUs]. Repeal¬ 
ed by the Government of India {Adaptation of Indian Laws) Order, 1987. 

27. [S%tspension and Removal of Justices of the Peace.) Repealed 
by the Government of India {Adaptation of Indian Laws) Order, 1987.) 
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CHAPTER III. 

Powers of Courts. 

A.—Description of Offences cognizable by each Court. 

This chapter deals with powers of Courts to take cognizance of offences. Offences 
are divided into two groups : (1) offences under the Indian Penal Code ; (2) offences 
under any other law. Section 28 deals with group (1), and provides that any 
such offence* can be tried by the Algh Court in presidency-towns, and by the Court 
of Session in district towns, and by such Magistrate as is competent to do so by 
col. 8 of the second schedule. Offences falling under group (2) are triable by the 
Courts specified in the special Acts, and, when not so specified, are triable either by 
the High Court or by any other Court mentioned in the schedule (s. 20). Next, 
three special cases are provided for. First, European British subjects are triable 
by Magistrates of the second or third class only for offences punishable with fine 
not exceeding Rs. 50 (s. 29A). Secondly, juvenile offenders (under the age of 
fifteen years) can be tried by a District Magistrate, a Chief Presidency Magistrate 
or a specially empowered Magistrate, only for offences not punishable with death or 
transportation for life (s. 20B). Thirdly, in certain areas (some of which are now 
no longer available) a District Magistrate or a first class Magistrate may be empowered 
to try any case not punisliabie with death (s. 30). * 

Offences under 28. Subject to the other provisions of this 

Penal Code. Code any offence under the Indian Penal Code 

may be tried— 

(o) by the High Court, or 

(6) by the Court of Session, or 

(c) by any other Court by which such offence is shown in the 
eighth column of the second schedule to be triable. 

lUtrSTBATlON. 

A is committed to the Sessions Court on a cha%c of culpable homicide. He 
may be convicted of volunlaiily causing hurt, an offence triable by a Magistrate. 

COMMENT.—^'lliis section is a general section, which, subject to the other 
provisions of the Code, gives power to the High Court and the Court of Session to 
try any offence under the Indian Penal Code. The provision as to the other Courts 
does not cut down or limit the jurisdiction of the High Court or the Court of Session.^ 
Even a cafie which is shown in the schedule as triable by any Magistrate (e.g. s. 147, 
Indian Penal Code)aCan be committed to the Court of ^ssion if the offence cannot 
be adequately punished by the Magistrate.' 

29. *(1) Subject to the other provisions of this Code, any offence 
^ , under any other law shall, when any Court is men- 

ot^la^. ““““ tioned in this behalf in such . law, hie tried by such 

Court. 

(2) When no Court is ^ mentioned, it may be tried by the High 
Court or subject as aforesaid by any Court constituted under this Code 
by which suen offence is shown in fhe eighth column of the second sche¬ 
dule to be triable? • 

« '* * 

' Kharga, (1886) 8 All." 665. CaL 420. 

• TiS«Hkh8l Public Libraar i 
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COMMENT. —This section merely empowers the High Court, when no Court 
is mentioned for any offence under any law other than the Indian Penal Code, 
to try such offences. Reading it with s. S{2) ot the Code, it is clear that this section 
does not intend that the High Court can take cognizance of the offence straight 
off and try tlie accused itself, without following the procedure laid down in the 
Code.* 

29A. No Magistrate of the second or third class shall inquire into 
Trial of Euro- or try any offence which is punishable otherwise 
pean British sul> than with fine not exceeding fifty rupees where 
t^d^^ara European British sul^ect who 

Magistrates. claims to be tried as such. 

COMMENT.—Except in cases punishable with sentences of fine only not 
exceeding its. 50, European British subjects cannot be tried by second or third 
eJass Magistrates ; but all first class Magistrates are given power to try European 
British subjects no matter what their nationality may be.^ 

29B. Any offence, other than one punishable with death or 
Jurisdiction in transportation for life, committed by any person 
the case of juve- who at the date when he appears or is brought 

before the Court is under the age of fifteen years, 
may be tried* by a District Magistrate or a Chief Presidency Magistrate, 
or by any Magistrate specially empowered l>y the Provincial Govern¬ 
ment to exercise tlie powers conferred by section 8, sub-section 
of Uu; Rcformalory Schools Act, 1897, or, in any area in which the said 
Act has been wholly or in part repealed by any other law providing 
for the custody, trial or punishment of youthful offenders, by any 
Magistrate empowered by or under such law to exercise all or any of 
the powers conferred thereby. 

COMMENT.—^This section is not intended to take away the jurisdiction already 
conferred on Magistrates under s. 28 o nd the eighth column of the second schedule ; 
it was intended to C'ktend to certain Magistrates the power to try juvenile offenders 
for certain offences wliicli would otherwise have been triable exclusively by the Cqurt 
of Session.® ; 

1. ‘May be tried.*—juvenile offender under the age of fifteen years 
c'hargcd with an offence, not punishable with death or transportation for life, may 
be tried by a Chief Presidency Magistrate, a District Magistrate or a specially 
authorized Magistrate, and is liable to be sentenced to any punishment except de.ith, 
transportation or imprisonment for a term exceeding seven years (s. 3-1), 'Ihe 
object of the section is to do away with the lengthy procedure t>f tiial in a Ckiurt of 
Session in the ease of juvenile offenders. 

This section is permissive in its terms. When a juvenile under ‘the age of 
fifteen years is brought before a Magistrate othor than one of those specially referred 
to in this section, the Magistrate can, if he chooses, either under s. 0 of the Refor¬ 
matory Schools Act, 1897, or under s. 349 of the Criminal Procedure Code, refer 
the matter to the District Magistrate with a view to the case being tried by a special 
Magistrate under this section ; and the District AAigistrate of his own volition can 
direct any such case to be tried by a Magistrate having special r^owers. But if 
neither of those courses is adopted, the trials Magistrate can deal with the case under 
the regular provisions of the Code. If the**case is one which £e is empowered to try 

* Hctriah Chandra v. Kaaindra * S. O. R. 

Satain Sinka, [1937] All. 220. * Onkar Noth, [1937] All. 101. 
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under the second schedule to the Code, he can try it and pass any sentence authorised 
by law. This section enables one of the special Magistrates therein referred to to 
deal with many cases which, apart from that section, could only be tried by a Court 
of Session; but the section does not invalidate a trial which would be viUd apart 
from it.^ 

30. In the territories respectively administered by the Lieutenant- 

Offences not Governors of the Punjab and the Chief Conunis- 
punishable , with sioners c€ Oudh, the Central Provinces, Coorg 
death. * and Assam, in Sind, and ip those parts of the other 

provinces in -which there are Deputy Commissioners or Assistant 
Commissioners the Provincial Government may, notwithstanding any¬ 
thing contained in section 29, invest the District Magistrate or any 
Magistrate of the first class, with power to try as a Magistrate all 
offences not punishable with death. 

B.—Sentences which may be passed by Courts of various Classes. 

The Code first enumerates the Courts by which different offences can be tried, 
and then proceeds to define the limits of sentences which they can pass. These 
limits show the maximum sentence which a Court can pass ; they have nothing to 
do with the maximum penalty provided for an offence. The High Court «an pass 
any sentence provided by law; so also can a Sessions Judge or Additional Sessions 
Judge, but any sentence of death passed by the latter is subject to dbnflrmation by 
the High Court. An Assistant Sessions Judge (s. 31) or a Magistrate specially 
empowered under s. 30 can pass any sentence short of a sentence of death, or trans¬ 
portation or imprisonment exceeding seven years. The powers of Magistrates 
are mu<di more limited. A Magistrate of the first class can award imprisonment 
up to two years (inclusive of solitary confinement, if any), a fine of Rs. 1,000 and 
whipping. A second class Magistrate may impose imprisonment for six months 
inclusive of solitary confinement) and a fine of Rs. 200 ; and a third class jl^lagistrate’s 
power is limited to imprisonment for one month and a fine of Rs. 50. It is open to 
the Magistrate to combine the sentences (s. 32). 

There are special rules for cases in which a Eiiropean British subject is con¬ 
cerned. A Court 9 f Session can sentence him to death, penal servitude, impri¬ 
sonment or fine; but a District Magistrate or a Magistrate of the first class can 
only pass a sentence of imprisonment for two years or a fine of Rs. 1,000 or both 
(s. S4A). 

Sentences whidi 31. (!) A High Court may pass any sentence 

authori«d by law. 

may pass. (2) A Sessions Judge or Additional Sessions 

Judge n^iy pass any sentence authorized by law; but any sentence of 
death passed by any such Judge Shall be subject to confirmation by 
the High Court. 

(3) An Assistant Sessions Judge may pass any sentence authorized 
by law, except a sentence of death or of transportation for a term 
exceeding seven years or of imprisonment for a term excee<ling seven 
years. „ 

Sentences which 32. (1) ‘The Courts of Magistrates may pass 

M^fatrates^ , the following sentences, namely;— 

* JaUd, (1934) 36 Bom. L>. R. 435; Natvarlah (1080) 83 Bom. L. R. 312. 

a‘ 
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(a) Courts of Presidency « 
Magistrates and of 
Magistrates of the 
first class: 


1 


(6)ZCouit8 of Magistrates 
of the second class 


(c) Courts of Magistrates 
of the third class: 


} 


Imprisonment for a term not exceeding two 
years, including sudi solitary confinement as is 
authorized by law; 

Fine not exceeding one thousand rupees; 
Whipping. 

Imprisonment for a term not exceeding six 
months, including' such solitary confinement as is 
authorized by la\|;; 

Fine not exceeding two hundred rupees; 

Imprisonment for a term not exceeding one 
month; 

Fine not exceeding fifty rupees. 


(8) The Court or any Magistoate ^y pa^ any lawfiil sentence, 
combining any of the sentences which it is authorized by law to pass. 
(3) [Repealed by the Whipping Act (IV of 2909), s, 8 and sch.] 


COMMENT.—** Solitary ronflnement.’* See ss. 78 and 74 of the Indian 
Penal Code. 

The Court has a full discretion to pass a sentence of imprisonment for any 
period less than the maximum. A sentence of imprisonment till the rising of the 
Court can be passed.^ 

Power of Magis- 33. (I) The Court of any Magistrate may 

trates to sentence award such terms of imprisonment in default of pay* 
to imprisonment in jnent of fine as is authorized by law^ in case of such 
default of fine. default: 


Proviso as to Provided that— 

certain cases. 

(а) the term is not in excess of the Magistrate’s powers under this 
Code; 

(б) in any case decided by a Magistrate where imprisonment has 
been awarded as part of the substantive sentence, the period of impri¬ 
sonment awarded in default of payment of the fine shall not exceed 
one-fourth of the period of imprisonment which such Magistrate is 
competent to inflict as punishment for the offence otherwise than as 
imprisonment in default of payment of the fine. 

(2) The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the'miiximum 
term awardable by the Magistrate under section 92. 

COMMENT.—Where a fine is imposed 6n an accused, and it is not paid, the 
law prorides that he can be imprisoned for a further term in addition to the sub¬ 
stantive imprisonment awarded if any. This section' defines the limits of a Magis¬ 
trate's power to award imprisonment in default of payment of fine. 

There is a- limit to the pow«r of Magistrates to award fines (s. 82); but the 
powers of a Sessions Court or the High Court are ** unlimited ”, though the fines 
cannot be ** excessive (s. 68,1. P. C.). There aae limits placed on imposition of 
imprisonment for failure to pay a fine. The Penal* Code providesi (1) where an 
is punishable with imprisonment and fine, the imprisonment in default of 
fine can only extend to one-fourth of the inaximum imprisonment tlut can be im¬ 
posed, and can be rigorous or simple as the substantive imprisonmeat could be 

Muthu Nadar, [1045] Mad. 520. 
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(88.'65,66,1. P. C.); (2) vrbere the oflenoe is punishable with fine only, the imprison¬ 
ment in de&ult can only be simple; and must conform to the fSollowing scale: (a) 
for fines of Rs. 50 and under, imprisonment for two mmiths, (5) fines firom Rs. 51 
to Rs. 100, imprisonment fhr four months; and for fines of Rs. 100 and above, six 
months' imprisonment (s. 07, I. P. C.l. To this limitation the Procedure Code 
has added one more, that the imprisonment can only extend to one-fourth of the 
jurisdiction of the Magistrate to award. 

1. * Authorized by law '.y-See ss. 68 to 67 of the Indian Penal Code. 

Proviso (b).—The effect of this proviso is that the trying Magistrate can 
inflict only one-fourth of the period of impriscnament wfaufli be could award for 
the offence. In other words, the Presidency or first class Magistrate can impose 
a maximum of six months’ imprisonment; a second class Magistrate, a maximum 
of one and a half month; and a third class Magistrate, onlya sentence of one-fourth 
of a month as maximum.^' 

Sub-section (2).—A Magistrate can pass the maximum sentence of imprison¬ 
ment under s. 82 and add to it the sentence in default of payment of fine. 


34. The Court of a Magistrate, specially empowered under section 
yrigiiar powers may pass any sentence authorized by law, 
of certain District except a sentence of death or of transportatipn for 
Magistrates. a, term exceeding seven years or imprisonment 

for a tmn exceeding seven years. 


34A. Notwithstanding anything contained in sections 81, 32 


Sentences which 
Courts and Magis¬ 
trates may pass 
upon Ruropean 
Ihitish subjects. 


and 3 4— 

{a) no Court of Session shall pass on any 
European British subject any sentence other than a 
sentence of death, penal servitude, or imprison¬ 
ment with or without fine, or of fine, and 


(6) no District Magistrate or oth^ Magistrate of the first class 
shall pass on any European British subject any sentence other than 
imprisonment which may extend to two years,* or fine which may extend 
to one thousand, rupees, or both. 

35. (2) When a person is convicted at one trial' of two or more 
Sentence in offences, the Court may, subject to the provisions of 

of conviction of section 71 of the Indian Penal Code, sentence* lum, 
several offences at for such offences, to the Several punishments pres- 
one tri^ ^ cribed therefor which such Court is competent to 

inflict;' such punishments, when consisting of imprisonment or 
tTansporf;{ition to commence the one after the expiration of the other* in 
such order as the Court may direct, unless the Court directs that such 
punishments shall run concurrently.* 

{2) In the case of consecutive sentences, it shall not be necessary 
for'the Court, by reason only of the aggregate punishment for the 
several offences being in excess of the punishment which it is competent 
to inflict on oonviction of a single offence, to send the offender for trial 
before a higher Coiyi:: ' 

Ma ximum ^m ^ Provided as follows:— 

of punishmeot. ' * 

. * X VenkatesagadUt (1887) 10 Bfad. 165. 
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{a) in no case shall such person be sentenced to imprisonment for 
a longer period than fourteen years : 

(h) if the case is tried by a Magistrate (othor than a Magistrate 
acting under section 84), the aggregate punishment shall not exceed 
twice the amount of punishment which he is, in the exercise of his 
ordinary jurisdiction<competent to inflict. 

(8) For the purpose of appeal, the aggregate of consecutive 
sentences passed under this section in ca&e of convictions for several 
offences at one trial shall be deemed to be a single sentence. 

\The Expkmaiion and Illustration were repealed by Act XVIII of 
1923, 8. S'.] 

COMMENT.—This section relates to the quantum of the punishment that 
the Court has jurisdiction to pass where the accused is convicted of two or more 
offences at one trial (ss. 234, 235, 236 and 286). The Court may pass separate sen¬ 
tences, subject to the provisions of s. 71 of the Indian Penal Code, for the several 
offences of which the Court flndj the accused guilty. The aggregate punishment 
and the length of the period of impris<ximent must not exceed the limit fixed by 
the provisos. Section 71 of the Indian Penal Code provides (1) that where an 
ofiienoe is made up of parts each of which parts is itself an offence the offender can 
be punished only for one of such offences; (2) that where an offence foils under 
two or more definitions of offoices or where several acts, each of which is an offence, 
constitute when combined a different offencie, then the punishment could be awarded 
cuily for any one of such offences. These are rules of substantive law. The present 
section is a rule of procedural law. 

1. * At one irlal *.—^These words are the key-note to the secstimi. The 

secstion applies only when more offence than one are tried at the same trial. It is 
not necessary in order to give separate punishments that the two offences should be 
distinct; and a man c»n be convicted of and separately punished for any two of¬ 
fences, subject to the provisionB of s. 71 of the Indian Penal Code.^ 

3. * May .... sentence —^The passing of separate sentences is not obli¬ 

gatory: it is only optional., 

3. * IVblch such Court is competent to inflict.*—^These words refer back 
to 6. 32 which defines the powers of different grades of Magisi^tes to award sen¬ 
tences. 

4. * To Gonunence the one after the expiration of the other,* l.e. con¬ 

secutively. lyhen nothing is said, one sentence ordinarily operates at the ex¬ 
piration of another. ' •' 

5. * Unless the Court directs that sucdi punishments shall run con¬ 
currently.*—It is in the option of a Magistrate who passes different sentencses on 
an accus^ at the trial to order that they shall run all together, i.e., the lesser sen¬ 
tences to be merged in the greatei. Any sentence of imprisonment in default of 
fine has to be in excess of, and not concurrent with, any other sentence of impri¬ 
sonment to which the prisonier may have bexsn sentencHsd. The Court has no power 
to make various sentences of imprisonment in default of payment of fine cioncurrent 
with eacdi other.* The section authorises the passing of concurrent sentences 
in c»ses of sentences of imprisonment.* 

GASES.—A person who steals a calf and then kills it is guiltj of the offenc»s 
of theft (s. 879, Penal Code) and mischief Ys. 429, Penal Code), and is liable to be 

* Paw Din, fl98,8] Ran. 68. MUhoo, [1942]^ Kar. 1. ' v 

* Channan Singh, 143; * Yenibatasttiamy, [1987] Ran. 866. 

Jlbndh Moopan, [1987] Mad. 362; 
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convicted and sentenced separately.* The accused stole a bullock from the Jungle, 
where it was put to graze by its master, a cartnian, and then killed it for food* 
He was convicted of the offences of theft and mi8<duef at one trial and was sentenced 
separately for each offence. It was held that the sentences were l^al.* 

C. — Ordinary and Additional ’Pavoers. 

36. All District Magistrates, Sub-divisional Magistrates and 

Magistrates of the first, second and third classes, 
have the’powers hereinafter respectively conferred 
* . upon them and specified in the third schedule. 
Such powers are called their “ ordinary powers.” 

37. In addition to his ordinary powers, any Sub-divisional 
Additional Magistrate or any Magistrate of the first, second or 

powers confeirable thi^ ' class may be invested by the Provincial 
on Magistrates. Government or the District Magistrate, as the case 
may be, with any powers specified in the fourth schedule as powers 
with which he may be invested by the Provincial Government or the 
District Magistrate. 

38. The power conferred on the District Magistrate by section 37 
Control of Dis- shall be exercised subject to the control 6f the 

triot Magistrate’s Provincial Government, 
investing power. 

D .—Confermenty Continuance and Cancellation of Powers. 

39. (i) In conferring powers under this Code the Provincial 
Mode of confer- Government may, by order, empower persons 

ring powers. specially by name or in virtue of their office or 

classes of officials generally by their official titles. 

(2) Every such order shall take effect firom the date on which it is 
communicated to the person so empowered. 

COMMENT.—^Where a Magistrate is invested with second class powers on 
the date he commences tile trial of a case, but is mvested with first class powers 
before he finishes it, he is competent to pass sentences on the accused under the 
first class powers.* 

40. Whenever any person holding an office in the service of 

_ # niR Government who has been invested with any powers 

cers^^^inted. this Code throughout any local area is 

. ^ ' appointed to an equal or higher office of the same 

nature, within a*like local area under the same Provincial Government, 
he shall,, unless the Provincial Government otherwise directs, or has 
otherwise directed, exercise the same powers in the local area in 
which he is appointed. 

COMMENT.—^This section refers to the transfer of a Magistrate from one 
district or area to anof^ier, and points to the investing of powers as personal. A 
Mamlatdar (revenue officer) invuysted by name with second class powers in a district 
retains them titough he ceases to be a Mamlatdar, his revenue title being matter 
of description only.* But when a M^^gistrate is transferred from one district to 

* Bhaman Sturjiy '(1985) 8S Bom.* * Bama, (1887) Unrep. Cr. C. 822; 

L. R. 164, *60 Bom. 0d7. • JJaaminarayan Karieiy (1928) 80 Bom. 

* Pam Dirty 41988 ] Ran. 68. L. R. 1050. 

*• Penhady (1885) 7 All. 414, v.a. 
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another, he ceases to have jurisdiction in his district as soon as he relinquishes 
charge.* 

41. (J) The PPovincial Government may withdraw all or any of 
Powers may be powers conf^red under this Code on any person 
cancelled. by it or by any officer subordinate to it. 

(2) Any powers conferred by the District Magistrate may be with¬ 
drawn by the District Magistrate. 


PART III. 

GENERAL PROVISIONS. 

CHAPTER IV. 

Of Aid and Information to the Magistrates, the Police 
AND Persons maxing Arrests. 

This Chapter deals with the very initial stage of a criminal case. When an 
offence is committed, and before the trial begins, the poUceKxffloer has to find out 
the accused, to investigate the case, uid to ascertain the evidence against him. 
To enable him to do this effectively and speedily, the law lays obligation on every 
member of the public to give him assistance (ss. 42, 48); or to furnish him with 
information (s. 44). It also lays special obligation on village and revenue officers, 
and owners or occupiers of land, to communicate certain information which is lilmly 
to be within their particular reach (s. 4S). 

Public when to Every person is bound to assist aMagistrate 

assist Magistrate or police officer reasonably demanding his aid, 
and police. wh^er withiD or without the presidency-towns,— 

(a) in the taking or preventing the escape of any other person 
whom such Magistrate or police officer is authorized to arrest; 

(&) in the prevention or suppression of a breach of the peace, or in 
the prevention of any injury attempted to be committed to any railway, 
eanal, telegraph or public property. 

COMMENT.—three-fold duty is impaired on members 'of the public, who 
are required to assist a Magistrate or police-officer, (1) in the taking or preventing 
the escape of an offender; or (2) in the prevention or suppression of a breach of the 
peace; or (8) in the prevention of injury to raih«ay, canal, telegraph or public pro¬ 
perty. Penalty for omission to do so is provided in s. 187, Indian Penal Code. 
The demand made on fhe public should be ** reasonable.'* Obviously the law does 
not intend that p<dice-officei8 should have a general power of calling upon members 
of the public to join them in dting the work for whi6h they are paid, such as tracing 
out the whereabouts of an absconding criminal or collecting evidence to warrant 
his conviction.* 

« ” 

a Anand Sarup» (1881) 8 AU. 568, * JoH Ptsaai, (1D20) AU. 814, 

v.B. ; Bakoottt v. &ishm, (1896) 19 816. r 

AIL 114. 
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43. When a warrant is directed to a person other than a police- 
Aid to person, officer, any other person may aid in the execution 


person, 
other than police- 
officer. executing 
warrant. 


of such warrant, if the person to whom the warrant 
is directed be near at hand and acting in the execu¬ 
tion of the warrant. 

44. (1) Every person, whether within or without the presidency- 

Public to give towns, a^are of the commission of, or of the inten- 

informatioH of cer- tion'of any other person to commit any offence puni- 
tain offences. shable under any of "ttie following sections of the 

Indian Penal Code (namely). 121. 12lA, 122, 128. 124, 124A. 125, 126, 
180, 148, 144, 145, 147, 148, 802, 808, 804, 882, 892, 898,894, 895, 396, 
897, 898, 8^9, 4b2, 485, 486, 449, 450, 456, 457, 458, 459 and 460, shalh 
in the absence of reasonable excuse, the burden of proving which shall lie 
upon the person so aware, forthwith give information to the nearest 
Magistrate or police-officer of sudi commission or intention. 

(2) For the purposes of this section the term ** offence ** includes 
any act committed at any place out of British India which would con¬ 
stitute an offence if committed in British India. 

• 

COMMENT.—This section imposes a duty on every person to give informa¬ 
tion of certain offences, viz., offences against the State, unlawful assembly, rioting, 
murder, theft after preparation to cause death, hurt or restraint, robbery, dacoity, 
mischief by arson and house-trespass. This duty ceases when information has 
reached the police in some other way.^ Penalty for breach is provided for by 
ss. 170 and 202, Indian Penal Code. 

45. (I) Every village-headman, village accountant, village 

VUUM-headmen. village poKc^fficer, owner ra occupier 

accountants, land- of land,^ and the agent of any such owner or occupier 
holders and others in charge of the management of that land, and every 
bound to report officer employed in the collection of revenue or rent 
certain matters. (hrown or the Court of 

Wards, shall forthwith communicate to the nearest Magistrate or to the 
officer in charge of the nearest police-station, whichever is the nearer, 
any information which he may possess respecting— 

(a) 1j)ie permanent or temporary residence of any notorious receiver 
or vendor of stolen property in any village of which he is headman, 
accouhtant, wabehman or police-officer, or in which he owns or occupies 
land, or is agent, or collects revenue or rent; 

(b) * the resort to any place within, or the passage through, such 
village of any person whom he knows, or reasonably suspects, to be a 
thug, robber, escaped convict or proclaimed offender ; 

(c) the commission of, or intention to commit, in or near such 
villa^ any non-bailable offence or any offence pimishable under section 
148, 144, 145, 147, or 148 of the Indian Penal Code; 

(d) the occurrence in or neqr such village of any sudden or unna¬ 
tural death or of &ny death undei* suspicious circumstances or the dis¬ 
covery in of near sudk village of any corpse or part of a corpse, in circum- 

< 1 Soda, (1808) Unrep. Cr. C. 674; Gopal Singh, (1892) 20 Cal. 816. 
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stances which lead to a reasonable suspicion that such a death has 
occurred or the disappearance from such village of any person in circum¬ 
stances which lead to a reasonable suspicion that a non-bailable offence 
has been committed in respect of such person ; 

{e) the commission of, or intention to commit, at any place out of 
British India near such village any act which, if committed in British 
India, would be an offence punishable under any of the following sections 
of the Indian Penal Code, namely, 231, 23S!; 288, 284, 288, 286, 287, 288, 
302, 804, 882, 892, 398, 894, 395, 396, 897, 898, 399, 402, 485, 486, 449, 
450, 457, 458, 459, 460, 489A, 489B, 489C, and 489l>; 

(/) matter likely to affect the maintenance of order or the 
prevention of crime or the safety of person or property respecting which 
the District Magistrate, by general or special order made with the. 
previous sanction of the Provincial Government, has directed him to 
communicate information. 

{2) in this section— 

{i) ** village'* includes village-lands ; and 

(n) the expression “ proclaimed offender ” includes any person 
proclaimed as an offender by any Court or authority established or 
continued by the Central Government or the Crown Representative in 
any part of India, in respect of any act which, if committed in British 
India, would be punishable under any of the following sections of the 
Indian Penal Code, namely, 302, 304, 382, 392, 898. 894, 895, 396, 397, 
398, 899, 402, 435, 486, 449, 450, 457, 458, 459 and 460. 

(3) Subject to rules in this behalf to be made 
Appointment of by the Provincial Government, the District Magistrate 
DIstnet MagiBiiate Sub-divisional Magistrate may from time to time 
or Sub-i^isional appoint one or more p^ons with his or their consent 
Magistrate in cer- to perform the duties of a village-headman under 
tain casn for pur- section whether a villagp-hcadman has or has 

o u sec- been appointed for that village under any other 

law. 

COMMENT.—^This section casts a duty on village oflScers and owners or 
occupiers of land of immediately giving information about certain offences to the 
nearest Magistrate or poUce-ofBoer. As compared with the foregoing; section, the 
duty cast here is absolute and immediate. The duty is rooted in the ^ct of the 
responsible position enjoyed by village officers or owners of lands in villages. The 
tdfences enumerated are of such a character* that they would easily escape the 
vigilance of the police, unless the local officer rendered them immediate •assistance. 
Penalty for breach of provisions of the section ^s provided in s. 176 of the Indian 
Penal Code. 

It must be^hown that the person bears the character impressed by the section, 
that an offence has in fact been committed, that the person knows the commission 
of the oflience, and that be wilAilIy omitted to giv* the information. If the police 
have once got the information ftom any other source, the liabiliQi^ceases.* 

1. * Owner .... of land. *—^This phrase does not include the owner of a 

house in a village.* • 

* Saahi Skuaan ChudcrabuUUf (1878) * AchutiKi, * (1888) 1^ * Mad. 92; 

4 Cal. 028; Gopal Singh, (1892) 20 Cal. Him Satua, (1928) 80 Bom. L. R. 
316; Pasidya Nayak, (1884) 7 Blad. 486. 1570, 58 Bom. 184. 
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CHAPTER V. 


Of Arrest, Escape and Retaking. 

A.—Arrest generally, 

46. (/) Id making an arrest the police-officer or other person 

. ,, , making the same shall actually touch or confine the 

^ ’ body -of the person to be arrested, unless there be a 

submission to the custody by word or action. 

{2) If such person forcibly resists the endeavour to arrest him, or 
attempts to evade the arrest, such police-officer or 

arr^' person may use all means necessary to effect 

eavour arr . arrest. 

(3) Nothing in this section gives a right to cause the death of a 
person who is not accused of an offence punishable with death or with 
transportation for life. 

COMMENT.—^This section describes the mode in whicl^ arrests are to be 
made. Sections 46 to 53 contain general provisions about arrests, which may be 
under a warrant (ss. 75 to 80), or without a warrant (ss. 54-67). * 

When an arrest is made under a warrant, the police-officer must notify the 
substance thereof to the person to be arrested, or if so required, must show liim 
the warrant (s. 80), else, the arrest is not legal.^ 

47. If any person acting under a warrant of arrest, or any police- 
Search of place officer having authority to arrest, has reason to 

entered by p^son believe that the person to be arrested has entered 
sought to be ar- into, or is within, any pleuie, the person residing in, 

or being in charge of, such place shall, on demand of 
such person acting as aforesaid or such police-officer, allow him firee 
ingress thereto, and afford all reasonable facilities for a search therein. 

48. If ingress to such place cannot be obtained under section 47 it 
Procedure where shall be lawful in any case for a person acting under 

ingress not obtain- a warrant and in any case in which a warrant may 

issue, but cannot be obtained without affording the 


nM< 


person to be arrested an opportunity of escape, for a police-officer to 
enter such place and search therein, and in oi^er to effect an entrance 
into such place, to break open any outer or inner door or window of any 
house or place, whether that of the person to be arrested or of any other 
person, if after notification of his authority and purpose, and demand 
of admittance duly made, he cannot otherwise obtain admittance : 

Provided that, if any such place is an apartment in the actual occu¬ 
pancy of a woman (not ^ing the person to be arrest- 
samuw who, accorffing to custom,.does not appear in 

^ public, such person or polic€^-officer shall, before 
entering su<h apartment, give nptice to such woman that she is at 
liberty to withdrar^ and shall afford her every reasonable facility for 
withdrawing, and mdy then break open the apartment and enter it. 

Amar Naih, (1888) 6 All. 818. 
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49. Any police-ofBcer or otiier person authorized to make an arrest 
Power to break may break open any outrar or inner door or window of 
o|xn doors and any house or place in order to liberate himself or any 
windows for pur- other person who, having lawfully entered for the 
poses of liberation, purpose of making an arrest, is detained therein. 

j- 50. The person arrested shall not be subjected 

rortreintT***^**'****^ more restraint than is necessary to prevent his 

escape. * * 

51. Whenever a person is arrested by a police-officer under a 

warrant which does not provide for the taking of 
ed^wTOM^ ® warrant which provides for the 

taking of bail but the person arrested cannot 

furnish bail, and 

whenever a person is arrested without warrant, or by a private per¬ 
son under a warrant, and cannot legally be admitted to bail, or is unable 
to furnish bail, 

the officer making the arrest or, when the arrest is made by a private 
person, the police-officer to whom he makes over the person arrested, 
may search such person, and place in safe custody all articles, other than 
necessary wearing-apparel, found upon him. 

52. Whenever it is necessary to cause a woman to be searched, the 
Mode of search- semrch shall be made by another woman, with strict 

ing women. r^ard to decency. 


53. The officer or other person making any arrest under this Code 
may take from the person arrested any offensive 
weapons which he has about his person, and shall 
** ■ deliver all weapons so taken to the Court or officer 

before which or whom the officer or person makin g the arrest is required 
by this Code to produce the person arrest«l. , 


J3 .—Arrest without Warrant, 

When police may 54. (1) Any police-officer may, without an 

artest without war- ord«r firom a Magistrate and without a warrant, 
»“*. arrest— * 

^ jirstf any person who has been concerned in any cogpizable offence or 
ajB^ainst whom a reasonable complaint has. been made or credible informa¬ 
tion* has been received, or a reasonable suspicion* exists of hip having 
been so concerned: 

secondlyf any person having in his possession without lawffil excuse, 
the burden of. proving which excuse sh^l lie on such person, any imple¬ 
ment of house-breaking; 

third^, any person who has been proclaimed as an offender* either 
under this Code or by order of the Provincial €rovernmentr; 

fourthly, any pi^on in whose pffteession anything is found which 
may reasonably be suspected to be stolen property find who nqpy reason¬ 
ably be suspected of having committed an offence with ref^ence to such 
thing; . 



SECS. 49-54.] 


ARREST, ESCAPE AND RETAKING. 


27 


fifthly, any person who obstructs a police-officer while in the execu¬ 
tion of his duty, or who has escaped, or attempts to escape, from lawful 
■ custody; 

sixthly, any person reasonably suspected of being a deserter from 
Her Majesty’s Anny, Navy or Air Force; [or from any unit of Indian 
States Forces declared under the Indian Extradition Act, 1908 (XV of 
1908), to be a unit desertion from which is an extradition offence] f; 

seventhly, any person whb has been concerned in, or against whom 
a reasonable complmnt has been made or credible information has been 
received or a reasonable suspicion exists of his having been concerned in, 
any act committed at any place out of British India, which, if committed 
in British India, would have been punishable as an offence, and for which 
he is, imder any law relating to extradition or under the Fugitive Offen¬ 
ders Act, 1881, or otherwise, liable to be apprehended or detained in 
custody in British India ; 

eighthly, any released convict committing a breach of any rule made 
imder section 565, sub-section (5); 

ninthly, any person for whose arrest a requisition has been received 
from another police-officer, provided that the requisition specific the 
person to be arrested and the offence or other cause forwhichthe arrest is 
to be made and it appears therefrom that the person might lawfully be 
arrested without a warrant by the officer who issued the requisition. 
(2) This section applies also to the police in the town of Calcutta. 
COMMENT.—Cases where the police-officer may arrest wiUioat a warrant 
are specified in Schedule II, column 8, of the Code. The section enumerates nine 
catejfories under which the police may arrest without warrant. There are other 
seetions in the Code which confer similar powers on the police, viz., s. 55 (arrest 
of vagabonds, habitual robbers, etc.), s. 67 (refiisal to give name and address by 
a perscm who has committed a non-cognizable offence in the presence of a police- 
officer), s. 161 (a person designing to commit a cognizable offence), and s. 401 (5) 
(a persrni committing a breach of the condition on tfliicA a sentence has been sus¬ 
pended or remitted /md the Government have canceled the suspension or remis¬ 
sion). 

If a police-officer makes a wrong arrest under a bona fide mistake he is pro¬ 
tected.' The arrest even if ill^pil does not affect the trial of the case.* 

This section is not controlled by s. 54 which requires a written order when 
the arrest is without a warrant.* It is not incumbent upon a superior officer of 
the polibe to comply with the formalities mentioned in s. 60.* 

Clause 1. —1. ‘ * Credible Information * or * reasonable suspicion ' upon 
which an arrest can be made by a police-officer must be based upon definite facts 
and materials placed before him, which the officer must consider for himself, before 
he can take any action. The existence of a warrant is equivalent to credible in¬ 
formation,* and it matters little that the warrant is not entrusted to the police- 
officer.* 

' Bhmooo v. Muiji jDayal, tram Mahomed Ismail, (1985) 18 Ran. 

(1888) 12 Bom. 877; Dalip, (1890) 18 754. 

All. 240. • * Maharant of NtAha v. Pravinee 

* Madho Dhobi, ,(1903) 81 Cal.*, of Madras, (1942] Mad. 096. 

657; Bavalu Kesigadu, (1902) 20 Ma^ • Gopdl mrrnh, (1918) 80 AIL 0. 

124. ■* t ^ • lhifRailftufoi€,(1917)40Mad. 1028. 

* Keskabkd Biraltd, (1980) 88 Bom. f Added by Ordinance No. XLVIII 
L. R. 971, [1987] Bom. 127, dissenting of 1944, S. 2. 
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Clause 2.—^The police-officer must have definite knowledge or at least definite 
information that a certain person is in possession of an implement of house-break¬ 
ing before putting that person under arrest. The making of an arrest in the absence 
of such knowledge or information is illegal and therefore the person has a right of 
private defence against it, even though an implement of house-breaking may actually 
be found on searching the person after the arrest.^ 

Clause 3.—2. * Any person who has been proclaimed as an offender.* 

—The expression proclaimed offender ** has lAen defined in s. 45(2) (if).* 

Clause 7.—^Tbis clause enables a British police-officer to arrest a person in 
British India for certain offences committed out of British India; but it does not 
enable a police-officer of a Native Indian State to arrest such a person in British 
India.^ 

Clause 9.—The word * requisition * is quite general and covers a tdephonic 
message. A police-officer can order the arrest of a person by means of a telephonic 
message.* 

Arrest of vaga- 55, (1) Any officer in charge of a police 

bonds, habitual station may, in like manner, arrest or cause to be 
robbers, etc. arrested — 

(a) any person found taking precautions to conceal his presence 
wifhin the limits of such station, under circumstances which afford reason 
to believe that he is taking such precautions with a view to committing 
a cognizable offence ; or 

(b) any person within the limits of such station who has no osten¬ 
sible means of subsistence, or who cannot give a satisfactory account of 
himself; or 

(c) any person who is by repute an habitual robber, house-breaker 
or thief, or an habitual receiver of stolen property knowing it to be stolen, 
or who by repute habitually commits extortion or in order to the com¬ 
mitting of 'extortion hab4ually puts or attempts to put persons in fear 
of injury. 

(2) This section applies also to the police in the*town of Calcutta. 

COMMENT.—section is intended for suppression of habitual bad cha¬ 
racters whom an officer in charge of a police-station suddenly finds within his mrcle, 
or about whom he has good cause to fear that they will commit serioun harm before 
there is time to apply to the nearest Magistrate empowered to deal with Ihe c&se 
under s. 112.* The habit has to be made out; it is not enough that the accused 
was suspected to be concerned in several offences.* This section refers to a police- 
officer in charge of a police-station whereas the preceding section refers \o a police- 
officer. 

1. * In like manner *;—^These words refer tb s. 64, which gives a police- 

officer power to arrest without an order from a Magistrate and without a warrant 
in certain specified cases.* ^ 

* ^6dul Hakim, [1942] All. 86. < • Datdat Singh, (18ffi) 14 All. 45, 

* Mukund Bobu Vdhe, (1894) 19 40. 

Bom. 72, overruled by this dause. ' * Appoiomi MudaBor, (1924) 47 

■ HeW, (1907) 29 All. 877. Mad,. 442. t •* ^ • 

* Maharani of Nabha v. Province * Nqt^, (1918) 85 .All. 407. 
of Madras, [1942] Mad. 090. 
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56. (i) When any officer in charge of a police-station or any 

Pfooedure when police-officer making an investi^tion under Chapter 

. poliee-offlaer de- XIV requires any officer subordinate to him to arrest 
putes subordinate without a warrant (otherwise than in his presence) 
to arrest without any person who may lawfully be arrested without a 

warrant, he shall deliver to) the officer required to 
make the arrest an order in writing, specifying the person to be arrested 
and the ofi^nce or other- caiSse for which the arrest is to be made. 
The officer so required shall, before making the arrest, notify to the 
person to be arrested the substance of the order and, if so required 
by such person, shall show him the order. 

{2) This section applies also to the police in the town of Calcutta. 

COMMENT.—^This section points out that where any officer in charge of a 
police-station requires any officer subordinate to him to arrest-without a warrant 
any person, he may deliver to the officer required to make arrest an order in writing.^ 
It may be compared with s. 80 on the one hand and s. 54 on the other. The power 
which a police-officer has under s. 64 to act on his own initiative and arrest with¬ 
out a warrant a person concerned in a cognizable offence* is quite unaffected by 
this section.* 

• 

57. (1) When any person who in the presence of a police-officer 

has committed or has been accused of committing a 

Refusal to give non-cognizable offence refuses, on demand of such 
officer, to give his name and residence or gives a name 
or residence which such officer has reason to believe to be false, he may 
be arrested by such officer in order that his name or residence may be 
ascertained. 

(2) When the true name and residence of such person have been 
ascertmned, he shall be released on his executing a bond, with or without 
sureties, to appear before a Magistrate if so required : 

Provided that, if speh person is not resident in British India, the 
bond shall be secured by a surety or sureties resident in British India. 

(3) Should tile true name and residence of such person not be 
ascertained within twenty-four hours from the time of arrest or should he 
fail to execute the bond, or, if so required, to furnish sufficient sureties, 
he shall fqjrtiiwith be forwarded to the nearest Magistrate having 
jurisdiction. 

COMMENT.—step little short of arrest is the ascertainment of the name 
and residence of a person. The section applies only to a person (1) who commits 
a non-cognSzable offence in the presence of a police-officer, or (2) who is accused 
of committing such offence before such officer. If the name and address arc as¬ 
certained or otherwise known to the police-officer,* the perstm is to be released on 
his executing a bond to appear before a Magistrate. If the person does not give 
his name or residence,* or gives a name and residence which are not true, he may 
be taken into custody pending the^ ascertainment. He can on no account be detained 
beyond twent>«four hours, but should be placed before a Magistrate. 

1 Ne/sx/, (1918) 35'All. 407,408. '* * C/opat Naidu, (1022) 4({ Mad. 

■ Shridhfr»* [1041] Ran. ;i48. 805, f.b. 

* KrisAun Mandar, (1826) 5 Pat. * Goolab Bamd, (1908) 5 Bom. L. R. 
588., ’ SOT,. 
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58. A police-officer xn^y* fov the purpose of arresting without war- 
PuiBuit of of- Taut any person whom he is authorized to arrest 

fendera into other under Uiis Chapter, pursue such person into any 
jurisdictitns. place in British India. 

COMMENT.—Ordinarily a British police-officer is not at liberty to go outside 
British India and to arrest there an offender without a warrant. If he is pursuing 
an offender whom he can arrest without warrant, and such offender escapes into any 
place in British India, he can be pursued and ftnested by a Britishr pdice-oflBcer 
without warrant. See also s. 66. 

59. (i) Any private person may arrest any person'who in his view 
Arrest by private commits a non-bailable and cognizable offence, or 

persons and proce- any proclaimed offender, and, without unnecessary 
dure on such arrest, delay, shall make over any person so arrested to a 
police-officer, or, in the absence of a police-officer, take such person or 
cause him to be taken in custody to the nearest police-station. 

(2) If there is reason to believe that such person comes under the 
provisions of section 64, a police-officer shall re-arrest him. 

(3) If there is reason to believe that he has committed a non- 
cognizable offence, and he refuses on the demand of a police-officer to 
give his name and residence, or gives a name or residence which such 
officer has reason to believe to be false, he shall be dealt with under the 
provisions of section 67. If there is no sufficient reason to believe that 




COMMENT.—A private peraon is entitled to arrest any person (1) who in 
his view* cdmmits a non-bailable and cognizable offence, or (2) who is a proclaimed 
offender. He must without unnecessary delay make over such person to a police- 
officer, or either take him or cause him to be talcm* to the nearest police-station. 
If 8U<di person is liable to be arrested under s. 54, he shall be re-arrested by the 
police-officer. If he is believed to have committed a non-cognizable offence, his 
pnmw and residence are to be ascertained. If he is Relieved to have committed 
no offence, he is to be set at liberty. 

This right of arrest arises under the common law which applies to India.* 


60. A police-officer making an arrest without warrant shall, with- 
j out unnecessary delay and subject to the provisions 
to b^^en'bd^ herein contain^ as to b^, take or send* me j^erson 
Blagistrate or offl- arrested before a Magistrate having jurisdiction in 
cer^ in charge of the case, or before the officer in cfiar^ of a police- 
polioe-station. station. 


61. No police-officer shall detain in custody a person arrested 
Person arrested without warrant for a longer period than under ail 
not to be detained the circumstances of the case is reasonable, and such 
more than twenty- period diall not, in the absence of a special order of a 
four hours. Magistrate under section 167, exc^sd twenty-four 

hours exclusive of the time necessary for the journey front the place of 
arrest to the Magistrate’s Court. ^ , 


> BoM Be, (1907) 85 Cal. 861. BituA, (1007) S9 AU. Sri.* 

* Potaiu, (1888) 11 Mad. 480; * Bamasttami Af/yar, (1021) 44 Mad. 

Johri, (1001) 28 AIL 866; Paniddhan 018. 
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COMMENT.—^Whea a pexson is arrested under a warrant, s. 81 becomes 
applicable. When he is arrested without a warrant, the poUce-officer can keep 
him in custody for a period not exceeding twenty-four hours. Before the expira¬ 
tion of such period, the arrested person has to be produced before the nearest 
Magistrate, who can, under s. 167, order bis detention for a term not exceeding 
fifteen dasrs on the whole.^ Or he can be taken to a Magistrate who has jurisdic¬ 
tion to try the case, and such Magistrate can, under s. 344, remand the person 
into custody for a term not exceeding fifteen days at a time. The intention of 
the Legislature is that an accused person should be brought before a Magistrate 
competent to try or commit with as little delay as possible.* 

62. Officers in cb^e of police-stations shall report to the District 

Magistrate, or, if he so directs, to the Sub-divisional 
Politt to report Magistrate, the cases of all persons arrested without 
apprebensions. 'warrant, within the limits of tiieir respective stations, 

whether such persons have been admitted to bail or otherwise. 

63. No person who has be^ arrested by a police-officer shall be 
Diachazge of per- discharged except on his owm bond, or on bail, or 

son appre^nde^ under the special order of a Magistrate. 

64. When any offence is committed in the presence of a Magistrate 
Offence commit- within the local limits of his jurisdiction, he may 

ted in Magistrate’s himself arrest or ord(^ any person to arrest the 
presenoe. offender, and may thereupon, subject to the provi¬ 

sions herein contained as to bail, commit the offender to custody. 

65. Any Magistrate may at an^ time arrest or direct the arrest, in 
Airest hy or in l^is presence, witmn the local limits of his jurisdiction, 

presence of Magis- of any person for whose arrest he is competent at the 

time and in the circumstances to issue a warrant. 

66. If a person in lawffil custody escapes or is rescued, the person 
Power, on escape, from whose custody he escaped or was rescued may 

to pursue and imniediately pursue and airest him in any place in 
totake- > British India. 


67. The provisions of sections 47, 48, and 49 
shall apply to arrests under section 66, although the 
to apply to anrests makii^ any such arrest is not acting under a 

undOT section 66. warrant and is not a police-officer having authority 
’ . to arrest. 


CHAPTER Via 

Of Processes to compel Appearance. 

Trk processes to compel appliance are dealt with here. (1) Summons (s. 68), 
(2) Warrant (s.*75). Whether a summons or warrant should issue in the first in- 
etanoe is determined by col. 4 of sch. Where a summons has foiled to secure 
attendance, itub open to the Court or Magistrate to issue a warrant (s. 90). In 

* EngadUt (1687) 11 Mad. 98. Nagendra NtOh ChakravarH, (1928) 51 

* ‘Ponnusamit (1882) 6 Mad. 60; Cal. 402. 
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cases where a warrant fails to take effect the procedure of (8) proclamation as 
absconder (s. 88) is taken; and if the absconder is not forthcoming (4) his property 
is attached and sold (s. 88). One more method ot securing attendance is the taking 
of bond with or without sureties (s. 01). 


A. — Summons, 


Form 

mons. 


of sum- 


68. (i) Every summons issued by a Court under this Code shall 
be in writing in dupllbate, signed and sealed by 
the presiding oflicer of such Court, or by such 
other officer as the High Court may, from time to 
time, by rule, direct. 

(2) Such summons shall be served by a police-officer, or, subject to 
such rules as the Provincial Government may pres- 
Summons by cribe in this behalf, by an officer of the Court issuing 
whom served. Servant. 

{3) This section applies also to the police in the towns of Calcutta 
and Bombay. 


COMMENT.—^The summons is a milder form of process. It is either (a) for 
appearance (s. 08), or (d) for producing a document or thing (s. 94). A summons 
for appearance is issued to (1) an accused person (s. 291), or (2) a witness in a sum¬ 
mons case [s. 244(2) ] or in a warrant case [ss. 252(2), 257(2)], or (3) to a juror or 
assessor (s. 320). 

A summons should be clear and specific in its terms as to the title of the Court, 
the place at which, the day, and the time of the day when, the attendance of the 
person summoned is required, and it should go on to say that such person is not to 
leave the Court without leave, and if the case in whidh he has been summoned is 
adjourned, without ascertaining the date to which it is adjourned.' For the fomt 
of summons, see Sch. V, Form I. 

69. (i) The summpns shall, if practicable, be served personally on 
Summons how person summoned, by dflivering or tendering to 

served. iii™ one of the duplicates of the sttmmons. 

(2) Every person on whom a summons is so served shall, if so 
Signature of re- required by the serving officer, sign a receipt therefor 

ceipt for summons, on the back of the other duplicate. , 

(3) Service of a summons on an incorporated company of oth. r 
body corporate may be effected by seijving it on thfe secretary, local 
manager or other principal officer of the corporation or by registered 
post &tter addressed to the chief officer of the corporation in British 
India. In such case the service shall be deemed to have been effected 
when the letter would arrive in ordinary course of post. 

COMMENT.—^This section detds with personal service. The mere showing 
to a witness of a summons is not sufficient sendca. Either the summons should be 
left with the witness, or should be exhibited to him and a copy of It delivered or 

tendered.* The tender of the copy is sufficient service.* 

• • 

' Bam Saran, (1882) 5 All. 7. * J*unamakli, (1882) * 5 51ad. 199; 

* Karsanlal Danairam, (1868) 5 B. Sahdeo Red, (1918) 40 All. 577. 

H. C. R. (Cr.' C.) 20. 
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70. Where the person summoned cannot by the exercise of due 
Service when diligence be found, the summons may be served by 

person summoned leaving one of the duplicates for him with some adult 
cannot be found. male member of his family, or, in a presidency-town, 
with his servant residing with him; and the person with whom the 
summons is so left shall, if so required by the serving officer, sign a 
receipt therefor on the back of the other duplicate. 

COMMENT.—^Where personal service, as provided in s. 69, cannot be effected, 
the law allows service on the adult male member of the family, <» in a presidency- 
town on a servaqt residing with the person. 

71. If service in the manner mentioned in sections 69 and 7Q 
Prexsedure when cannot by the exercise qf due diligence be effected, 

service cannot be the serving officer shall affix one of the duplicates of 
effec^ as before the summons to some conspicuous part of the house 
provided. qj homestead in which the person sununoned 

ordinarily resides; and thereupon the summons shall be deemed to have 
been duly served. 

COMMENT.—^Where personal service cannot be effected under s. 69, and 
extended service under s. 70 cannot be secured, the law permits a substituted service. 
The summons can be served by affixing its copy to the outer door of the house in 
which the person summoned ordinarily resides. 

72. (J) Where the person summoned is in the active service of 

the Crown or of a Railway Company the Court 
issuing the summons shall ordinarily send it in 
^dlway Comply? duplicate to the head of the office in which such 

person is employed ; and such head shall thereupon 
cause the summons to be served in manner provided by section 69, and 
shall return it to the Court under his signature with the endorsement 
required by that section. 

(2) Such signature sliall be evidence of due service. 

73. When k Court desires that a summons issued by it shall be 
Service of sum- served at any place outside the local limits of its 

riions outside local jurisdiction, it shall ordinarily send such summons in 
limits. duplicate to a Magistrate within the local limits of 

whose jurisdiction the person summoned resides or is, to be there served. 

74. (J) When a summons issued by a Court is served outside the 
Proof of service local limits of its jurisdiction, and in any case where 

in such' cases, the officer who has served a summons is not present 
ami when serving at the hearing of the case, an affidavit, purporting to 
officer not present. made before a Magistrate, ttiat such summons 
has been served, and a duplicate of the summons purporting to be 
endorsed (in manner provided by section 69 or section 70) by the person 
to whom it was delivered or tendered or with whom it was left, shall be 
admissible in^vidence, and the statements made therein shall be deemed 
to be correct unless and until the contrary is proved. 

(2) The affidavit mentioned in this section may be attached to the 
duplicate of the summons and returned to the Court. 
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75. 


Form of warrant 
of arrest. 


Continuance of 
warrant of arrest. 


1 - 

2 . 

S. 

4. 

5 . 
G. 


B. — Warrant of Arrest, 

( 1) Every waxrant of arrest issued by a Court under this Code 
shall be in writing, signed by the presiding officer, or 
in the case of a Bench of Ma^trates, by any member 
of such Bench; and shall bear the seal of the Court. 

{2) Every such warrant shall remain in force 
until it is cancelled by the Court which issued it, or 
until it is executed. 

COMMENT.—The requisites of a valid warrant can be gathered from this 
section and the form for the warrant of arrest in Form II, Schedule V. They 
are:— 

The warrant must be in writing. 

It must bear the name and designation of the person who is to execute it.^ 
It must give fail name and description of the person to be arrested." 

It must state the offence charged. 

It must be signed by tlip presiding officer. 

It must be sealed.* 

A warrant once issued retnains in force until it is cancelled or executed even 
though it bears a returnable date.* 

A Magistrate is, however, only competent to issue a warrant of arrest for pro¬ 
duction of a person before his own Court, and not tjefore a police-officer.* 

76. (I) Any Court issuing a warrant for the arrest of any p^on 
may in its discretion direct by endorsement on the 
warrant that, if such person executes a bond with 
sufficient sureties for his attendance before the Court 

at a specified time and thereafter until otherwise directed by the Court, 
the officer to whom the warrant is directed shall take sucli security and 
shall release such person from custody. 

{2) The endorsemeivt shall state— 

(а) the numb^ of sureties; 

(б) the amount in which they and the person foi whose arrest the 
warrant is issued, axe to be respectively bound ; and 

(c) the time at which he is to attend before the Court. 

(3) Whenever security is taken under this section, t^e office to 
Recognizance to *^bom the warrant is directed shall forwam the bond 
be forwarded. to the Court. 

A 

77. (1) A warrant of arrest shall ordinarily be directed to one or 

more police-officers, and, when issued by a Presi- 
a *** dency Magistrate, shall ^ways be so directed ; but 
^ * * any other Court issuing such a warrant may, if its 

immediate execution is necessary and no police-officer is immediately 
available, direct it .to any other person oi; persons ; and such person 
or persons shall execute the same. 


Court may direct 
security to be taken. 


* SheiMt Namr, (1909) 37 Cal. 122.«* James Hastings, supra; Mohican 

* James Hastings, (1872) 0 B. H. SheUth, (1914) 42 Cal. 708. 

C. R. 164; AUsr Cauhnan, (1894) 18 « Bindb Akir, (1928) *7 Pat. 478. 

Bom. 636; Dtibi Singlh (1901) 28 Cal. • Jogendra Nath Mukeriee, (1897) 

399. 24 Cal. 320. 



SECS. 75-82.] 


85 


PROCESSES TO COMPEL APPEARANCE. 


(2) When a warrant is directed to more officers or persons than 
Warrants to ^ executed by all, or by any one or 

several persons. more, of them* 

COMMENT.—Section SB overrides the provisions of this section. A Presi¬ 
dency Magistrate may forward a warrant, which is to be executed outside tiie local 
limits of his jurisdiction, by post to any Magistrate or District Superintendent 
of Police or the Commissioner of Police in a presidency-town within whose juris¬ 
diction it ,is to be executed.** 

78. (1) A District Magistrate or sub-divisional Magistrate may 
Warrant may be direct a warrant to any landholder, farmra or 

directed to land- manager of land within his district or sub-division 
holders, etc. for the arrest of any escaped convict, proclaimed 

offender or person who has been accused of a non-bailable offence, and 
who has eluded pursuit. 

(2) Such landholder, farmer or manager shall acknowledge in 
writing the receipt of the warrant, and shall execute it if the person for 
whose arrest it was issued, is in, or enters on, his land or farm, or the land 
under his charge. 

(3) When the person against whom such warrant is isijued is 
arrested, he shall be made over with the warrant to the nearest police- 
officer, who shall cause him to be taken before a Magistrate husving 
jurisdiction in the case, unless security is taken under section 76. 

79. A warrant directed to any police-officer may also be executed 

by any other police-officer whose name is endorsed 
to p<S 5 SK»ffce””*^ upon the warrant by the officer to whom it is directed 

or endorsed. 

COMMENT.—^The terms of this section arc express, and no other person 
except a police-olflccr is competent to execute a warrant of arrest under an endorse¬ 
ment from another policc-ofllcer.* 

80. The police-officer or other person executing a warrant of arrest 
Notification 04 shall notify the substance thereof to the person to be 

substance of war- arrested, and, if so required, shall show him the war- 
rant. rant. 

COMMENT.—This section presupposes that the oflluer executing the warrant 
should have, it in his possession.' It requires that the substance of the warrant 
should be notified to the person to be arrested,* or that .'in opportunity should be 
given fo him by showing him the warrant so that he might read it.* 

81. The police-officer or other person executing a warrant of arrest 
Person' ariesied shall (subject to the provisions of section 76 as to 

security) without unnecessary delay bring the person 
arrested before the Court before which he is required 
by law to produce such person. 

82. , A warrant of arrest may be executed at 
any place in British India. 


to be brought be¬ 
fore Court with¬ 
out delay. 

Where warrant 
may be executed. 


* SefgamuU Khemrm, (1040) 42 Bona., 
L. B. 904, Q941] Bom. 16. 

* Durga^ Charon dhtuMar, (1000) 
27 Cal. 457, 460. 

Anuar Nath, (188B) 5 All. .318; 


Ganeahi Lai, (1904) 27 All. 258. 

• Abdul Gafur, (1805) 28 Cal. 896. 

* SaUsh Chandra liai v. Jodu Nan- 
dan, (1800) 26 Cal. 748. 
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COMMENT.—8ubjeot of tbe Nizam chnged with a criminal offence in 
BritUh India cannot be arrested under a warrant issued by a British Bfagistrate 
on the lands of the Hyderabad State Railway.^ Similarly, a person cannot be 
arrested at the railway station at Gwalior (an Indian State) under a warrant issued 
by a Slagistrate in British India for an offente committed in British Bidia.* 
Warrants issued by Courts in British Baludiistan can be executed under this 
section and s. 88 at any place in British India, as British Baluchistan is part of 
Writiwh India. Warrants issued by Courts in theeBaluchistan Agency, Territories 
cannot be so executed as the Agency Territories are not part of British India.* 

83. (1) When a wairant is to be executed outside the local 
Warrant for* limits of the jurisdiction of the Court issuing the 
warded for execu* same, such C^urt may, instead of directing such 
tkm^ outside juris- warrant to a police-officer, forward the same by post 
^*®*»*m. or otherwise to any Magistrate or District Superin¬ 

tendent of Police or the Commissioner of Police in a presidency-town 
within the local limits of whose jurisdiction it is to be executed. 

(2) The Magistrate or District Superintendent or Commissioner to 
whom such warrant is so forwarded shall endorse his name thereon and, 
if practicable, cause it to be executed in manner hereinbefore provided 
within the local limits of his jurisdiction. 


COMMENT.—'This section contemplates cases wli.,re a Magistrate in British 
India issues a warrant for the arrest of a perscm in some place in British India out¬ 
side his jurisdiction. It does not empower the Magistrate of an Indian State, 
whicdi is outside Britirii India, to issue a warrant for the arrest of a person in Britirii 
India, even if such Indian State may have adopted the Code as a part of the law 
of the State.* 


84. (i) When a warrant directed to a police-officer is to be exe- 

Warrant direct- beyond the local limits of the jurisdiction of 

ed to police-offlcer the Court issuing the same, he shall ordinarily take it 
for execution out- for endorsement either to a Magistrate or to a police- 
side jurisdiotion. officer not below the rank of im officer in charge of a 
stjation, within the local limits of whose jurisdiction the warrant is to 
be executed. 

(2) Such Magistrate or police-officer shall endorse his name there¬ 
on and such endorsement shall be sufficient authority to the police-officer 
to whom the warrant is directed to execute the same within i^uch limits, 
and the local police shall, if so required, assist such officer in executing 
such warrant. 

(3) Whenever there is reason to believe that the delay oocasioned 
by obtaining the endorsement of the Magistrate or police-officer within 
the local limits of whose jurisdiction the warrant is to be executed, will 
prevent such execution, the police-officer to whom it is directed may 
execute ihe same without such endorsement in any place beyond tiie 
local limits of the jurisdiction of the Court vfhich issued it. 

(4) This section applies also to police in the towif of Calcutta. 

* Muhammad Yusuf-ud-din, (1897) * * Karim Ba/^h, [1841J Kar. 247, 

25 Cal. 20, 34 I. A. 187. V.B. • « f< 

* Itadha Kishertt (1920) 1 Lab. * Haramohan Patnaikt (1939) 18 

406. Pat. 121. 
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85. When a warrant of arrest is executed outside, the distiict in 
Procedure on ^luch it wds issued, the person arrested shall, unless 

arrest of person the Court which issued the warrant is within twenty 
against whom miles of the place of arrest or is nearer than the 
warrant issued. Magistrate or District Superintendent of Police or 
the Commissioner of Police in a presidency-town within the local limits 
of whose jurisdiction the arrest was made, or unless security is taken 
under section 76, be taken before such Magistrate or Commissioner or 
District Superintendent. 

86 . (1) Such Magistrate or District Superintendent or Comxnis- 
Procedure by sioner shall, if the person arrested appears to be the 

wb^^*^r8o^^ar^ person intended by the Court which issued the war- 
rested isbrought. rant, direct his removal in custody to such Court: 

Provid^ that, if the offence is bailable, and such person is ready and 
willing to give bail to the satisfaction of such Magistrate, District 
Superintendent or Commissioner, or a direction has been endorsed 
under section 76 on the warrant and such person is ready and willing to 
give the security required by such direction, the Magistrate, District 
Superintendent or Commissioner shall take such bail or security* as the 
case may be, and forward the bond to the Court which issued the 
warrant. 

(2) Nothing in this section shall be deemed to prevent a policc- 
ofBcer from taking security under section 76. 

C,—Proclamation and Attachment. 

87. (7) -If any Court has reason to believe (whether after taking 

X evidence or not) that any person against whom a 
warrant has been issued by it has absconded^ or is 
^ concealing himself so that such warrant cannot be 

executed, such Court' may publish a written proclamation requiring 
him to appear at a specified place and at specified time not less than 
thirty days from the date of publishing such proclamation. 

(2) The proclamation shall be published as follows :— 

(а) it shall be publicly read in some conspicuous place of the town 
or viljage'in which such person ordinarily resides; 

(б) it shall be affixed to some conspicuous part of the house or 
homestead in which such person ordinarily resides or to some conspicu¬ 
ous place of such town or village; and 

(c) a copy thereof shall be affixed to some conspicuous part of the 
Court-house. 

(3) A statement in writing by the Court issuing the proclamation 

to the effect that the proclignation was duly published on a specified day 
shall be conclusive evidence that the requirements of this section have 
been compffed with, and that thp proclamation was published on such 
day. ' » 

COMMENT.—Ti;e Cade has provided ample powers to execute a wanant. 
But if it remains unexecuted, there are two more remedies: (1) issuing a prodama- 
tioh (s. 87), and (2) attachment and sale of property (s. 88). 'While these remedies 
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are being pursued, the Court may, if the absconder is an accused person, proceed 
under s. 512. See Forms IV and V of Schedule V. 

A proclamation trhich omits to mention the time within which and the place 
at whidr the absconder should present himself to save the sale of his property is 
a nullity.^ 

Hie proclamation issued under this section is not equivalent to notice to the 
public at its contents or legal evidence of the issue of the warrants or orders of arrest.* 

1* Absconded. *—^The term is not to be understood as implying'necessarily 
that a person leaves the place in which he is. Its etymological and its ordinary 
sense is to hide oneself; and it matters not whether a person depa^s from a place 
or remains in it, if he conceals himself; nor does the term apply only to the com¬ 
mencement of the concealment. If a jierson, having concealed himself before 
process issues, continues to do so, after it has Issued, he absconds.* 

88 . (1) The Court issuing a proclamation under section 87 may 

Attachment of time* order the attachment of any property, 

property of person moveable or immoveable, or both, belonging to the 
absconding. proclaimed person. 

{2) Such order shall authorize the attachment of any property 
belonging to such person within the district in which it is made ; and it 
shall authorize the attachment of any property belonging to such person 
without such district when endorsed by the X>istr«ct Magistrate or Chief 
Presidency Magistrate within whose district such propery is situate. 

(3) If the property ordered to be attached is a debt or other move- 
able property, the attachment under this section shall be made— 

(а) by seizure; or 

(ft) by the appointment of a receiver ; or 

(c) by an order in writing prohibiting the delivery of such property 
to the proclaimed person or to any one on his behalf; or 

(d) by all or any two of such methods, as the Court thinks fit. 

{4) If the property brdered to be attached is immoveable, the 
attachment under tms section shall, in the case of lan^ paying revenue 
to the Provincial Government, be made through the Collector of the 
district in which the land is situate, and in all other cases— 

{e) by taking possession ; or 

(/) f**® appointment of a receiver; or , 

Xg) by an order in writing prohibiting the payment of rent or 
delivery of property to the proclaimed person or to any of le on his behalf; 
or 

(ft) by all or any two of such methods, as the Court thinks' fit. 

(d) If the property ordered to be attached consists of livesto<;k or is 
of a perishable nature, the Court may, if it thinks it expedient, order im¬ 
mediate sale thereof, and in such ease the proceeds of the sale shall abide 
Uhe order of the Court. 

(б) The powers, duties and liabilities or a receiver appointed under 
this section shall be the same as those of a receiver appointed under 
Chapter XXXVI of the Code of Civil Procedure. 

' Mian Jan v. Abduf, (1005) 27 71 I. A. 88,*40 llom. L. R. 1(44. 

All. 572 ; Subbaratf€tr, (1895) 10 Mad. 3. * Srinivasa Ayyangar, (1881) 4 Mad. 

* Baawaramurthi Goundant (1944) 803, 307. 



SBCS. 87-88.] 


PROCESSES TO COICPEL APPEARANCE. 


89 


(6^) If any claim is preferred to, or objection made to the attach¬ 
ment of, any property attached under this section within ^ months from 
the date of such attachment, by any person other than Ibe proclaim^ 
person, on tilie ground that the claimant or objector has an interest in 
such property, and that such interest is not liable to attachment under 
this section, the claim or objection shall be inquired into, and may be 
allowed or disallowed in whole or in part: 

Provided that any- claim preferred or objection made within the 
period allowed by this sub-section may, in the event of the death of the 
claimant or objector, be continued by his legal representative. 

(dB) Claims or objections under sub-section (6A) may be preferred 
or made in the Court by which the order of attachment is issued or, if the 
claim or objection is in,respect of property attached under an order 
endorsed by a District Magistrate or Chi^ Presidency Magistrate in 
accordance with the provisions of sub-section (2), in the Court of such 
Magistrate. 

(6C) Every such claim or objection shall be inquired into by the 
Court in which it is preferred or made : 

Provided that, if it is preferred or made in the Court of a District 
Magistrate or Chief Presidency Magistrate, such Magistrate may make it 
over for disposal to any Magistrate of the first or second class or to any 
Presidency Magistrate, as the case may be, subordinate to him. 

(6D) Any person whose claim or objection has been disallowed in 
whole or in part by an order under sub-section {6A) may, within a period 
of one year from the date of such order, institute a suit to establish the 
right which he claims in respect of the property in dispute; but subject 
1.0 the result of such suit, if any, the order shall be conclusive. 

{6E) If the proclaimed person appears within the time specified in 
the proclamation, the Court shall make an order releasing the property 
from the attachment. ^ 

(7) If the proclaimed person does not appear within the time speci¬ 
fied in the proclamation, the property under attachment shall be at the 
disposal of the Provincisd Government,* but it shall not be sold until the 
4 'xpiration of six months from the date of the attachment and until any 
t'laim preferred or objection made under sub-section (6A) has been dis- 
posed of uhder that sub-section, unless it is subject to speedy and natural 
<lecay, or the Qpurt considers that the sale would be for thq benefit of 
the owner, in either of which cases the Court may cause it to be sold 
whenever it thinks fit. 

COMMENT.^ This section penalizes a person who seeks to avoid his arrest 
luider a -warrant and against -whom a proclamation is issued under a. 87. For dis¬ 
obedience of the proclamation, he incurs liability to be punished under's. 174 of 
the Indian Penal Code. This provision is devised to put additional pressure upon 
the absconder by depriving him of his property -with a view to compel him to obe¬ 
dience. « 

1. *At any te., even shnultaneously with the proclamation. Both 

the proclamation under s. 87 and attachment under this section con be issued 
8imultaneoi!i8ly.> ' * 


^ Bbni Lai Chowdhry, (1002) 20 Cal. 417. 
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2. * At the disposal of ... Government.'—expression is also used 
in 8. S24. It means that the property posses under the absolute control of Govern* 
ment to dispose of, or deal with it, in whatever manner might seem most appro¬ 
priate and convenient.* Property declared to be at the disposal of Government 
can only be restored by Government.* The property, unless it is perishable, is to 
remain under attachment for six months. At the end of the period, the property 
is to be sold, and the sale proceeds to await for two years. If within two years 
the person satisfles the Court as to the reason fo« his absence he can recover the 
money; otherwise it stands forfeited to Government.* He cannot file a civil suit 
to recover the property.* But a person having claim to such property can enforce 
it by an independent action in a civil Court so long as the property is not sold and 
remains in the hands of Government.* 

89. If, within two years from the date of the attachment, any per¬ 

son whose property is or has been at the disposal of 

_I I Provincial Government, under sub-section (7) of 

p perty. section 88, appears voluntarily or is apprehended and 
brought before the Court by whose order the property was attached, 
or the Court to which such Court is subordinate, and proves to the satisfac¬ 
tion of such Court that hd did not abscond or conceal himself for the pur¬ 
pose of avoiding execution of the warrant, and that he had not such 
notice of the proclamation as to enable him to attend within the time 
speciAed therein, such property, or, if the same has been sold, the nett 
proceeds of the sale, or, if part only thereof has been sold, the nett 
proceeds of the sale and the residue of the property, shall, after satisfying 
thereout all costs inciured in consequence of the attachment, be delivered 
to him. 

COMMENT.—This section prescribes a remedy where there is a good and 
legal publication, but offers no facility for the contesting of the legality of the pro¬ 
clamation.* It contemplates and requires proof that the offender did not abscond 
or conceal himself for the purpose avoiding arrest, and that he had not such 
notice of the proclamation as *to enable him to attend within the time specified. 
The proof that the accused person has not absconded should ^ offered or given 
within two years of the date of the attachment. It is not enough to show that 
within that period the accused person appeared voluntarily or was appreliendrd 
or brought before the Court.* 

D.—Other Rules regarding Processes. 

90. A. Court may, in any case in which it is empowered by this Code 

Issue of warrant to issue a summons for Ihe appearance of any person 

in lieu6f,orinaddi- other than a juror or assessor, issue, after recording 
tion to, summons. its reasons in writing,^ a warrant for his arrest — 

(a) if, either before the issue of such summons, or after the issue of 
> • 

* Per Frinsep. J., in Oolcan Abed v. 10 liah. 338. 

Toolseeram Beta, (1883) 0 Cal. 881, ■ SOretary of State v. Ahalyaboi, 

863. (1087) 40 Bom. L. R. 42%, [1938] Bom. 

* (Savanment of Bengal v. Meet 454 ; Reemah Ezdciel v. Province of 

SurwoTt (1872) 18 W. R. 88 ; Gurunath jBer^alt [1089] 2 Cal. 52. x 

Narayetn, (1924) 26 Bom. L. R. 719. ■ Abdullah v. Jitu, (»^) 22 All. 

* Dattaji v. NarayanraOt (1922) 25 216, 210. * 

Bom. L. R. 228. * NiUumth. (1012) 35 Bom. I,. R. 

* Devoa Singh v. Paxal Dad, (1928) 175. 
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the same but before the time lixed for his appearance, the Court secs 
reason to believe that he has absconded or will not obey the summons; or 
(6) if at such time he fails to appear and the summons is proved to 
have l:^n duly served in time to admit of his appearing in accordance 
therewith and no reasonable excuse is offered for such failure. 


COMMENT.—^This section gives power to issue a warrant in lieu of, or in 
addition to, a summons. It can be exercised only in two cases: (1) where the 
tlourt believes that the person summoned (which includes an accused or a witness* 
but not a juror or assessor) has absconded or will foil to turn up; and (2) where 
he has without reasonable cause failed to appear. 

1. ‘ After recording Its reasons in writing.*—^The recording of reasons in 

writing is a condition precedent to the exercise of the power. The omission to 
do so is an irregularity not cured by s. 587.' The adoption of a stereotyped printed 
form (Sch. V, No. VII) is not a sufllcient compliance with the imperative language 
of the section.* 


91. When any person for whose appearance or arrest the officer 
Power to take presiding in any Court is empowred to issue a sum- 

bond for appear- mons or warrant, is present in such Court, such officer 
a”®®- may require such person to execute a bond, with or 

without sureties, for his appearance in such Court. 

K 

92. When any person who is bound by any bond taken under this 
Arrest on breach Code to appear before a Court, docs not so appear, 

of bond for appea- the officer presiding in such Court may issue a 

warrant directing that such person be arrested and 
produced before him. 


Provisions of this 
Chapter generally 
applicable to sum¬ 
monses and war¬ 
rants of arrest. 


93. The provisions contained in this Chapter 
relating to a summons and warrant, and their issue, 
service and execution, shall, so far as may be, apply 
to every summons and cvefy warrant of arrest issued 
under this Code. 


E.—Special Rales regarding processes issued for service or execution 
outside British India and processes received from outside British 
India for service or execution within British India. 

93A. (i) Where a Court in British India desires that a summons 
Sending of sum- * issued by it to an accused person shall be served at 
mons f(». service any place outside British India within the local limits 
outside British In- of the jurisdiction of a Court established or continued 

by the authority of the Central Government or the 
Crown Representative in any part of India, it shall send such summons, 
in duplicate, by post or otherwise, to the presiding officer of that Court 
to be served. » 

(2) Tha provisions of section 74 shall apply in the case of a sum¬ 
mons sent for service under this section as if the presiding officer of the 
Court to whym it was sent were a Magistrate in British India. 


' KanUhan 
Madj 1088. 


Ambaltm, (1914) 88 


789. 


SukheshwarPhukant (1911) 88 Cnl. 
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93B. Notwithstanding anything contained in section 82, where a 
Sending of wanant Court in British India desires that a warrant issued 
for execution out* by it for the arrest of an accused person shall be 
Hide British India. executed at any place outside British India within 
the local li^ts of the jurisdiction of a Court established or continued by 
the authority of the Central Government or the Crown Representative 
in any part of India, it may send such warrant, by post or otherwise, to 
the presiding ofiicer of that Court to be executed. 


93G. (1) Where a Court has received for service or execution a 
Service and exe- Summons to, or a warrant for the arrest of, an 
eution in British accused person issued by a Court established or 
India of processes continued by the authority of the Central Govern- 

nient or the Crown Representative in any part of 
side British India. India outside British India, it shall cause the same 
to be served or executed as if it were a summons or warrant received 
by it from the Court in British India for service or execution within 
the local limits of its jurisdiction. 

(2) Where any warrant of arrest has been so executed the person 
arrest^ shall so far as possible be dealt with in accordance witli the 
procedure prescribed by sections 85 and 86. 


COMMENT. —Sections 03A, 03B, and 03C provide for processes issued for 
service or execution outside British India, and processes recieivcd from outside 
British India for service or execution in British India. They are added by Act XIV 
of 1041, 8. 2. 


II A r T K U VII. 

Of Processes to compel the Production ofT)ocuments and other 
Moveable Property, and for the Discovery of Persons 

WRONGFULLY CONFINED. 

A.—Summons to produce. 

94. (2) Whenever any Court, or in any place beyond the limit' 

Sununons to of the towns of Calcutta and Bombay, any officer in 
produce document charge of a police-station considers that the produc¬ 
er other thing. tion of any document or other thing' is necessary or 

desirable for the purposes of any investigation, inquiry, trial or other pro¬ 
ceeding under this Code by or before such Court or officer, such Court 
may issue a summons, or such officer a written order, to the person* in 
whose possession or power such document or thing is believed to be, 
requiring him to attend and produce it, or^o produce it, at the time and 
place stated in the summons or order. * 

(2) Any person required under this section merely to produce a 
document or other thing shall be deemed tq have complied with the 
requisition if he causes such document or thing to be produced instead of 
attending personally to produce the same. 
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{3) Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872, sections 128 and 124, or to apply to a letter, post* 
‘card, telegram or other document or any parcel or thing in the cust^y of 
the Postal or Telegraph authorities. 

COMMENT.—^Thc Code has so far dealt with the procuring of personal 
attendance of a person: it may be secured either by a summons (ss. 68>74), or a 
warrant (ss. 7S-86). It also becomes ftequently necessary to require a person 
to producie a document or thing which may be in his possession or power and which 
may have a bearing on a cose. This can be secured cither by a summons (ss. 94, 
95), or a warrant (ss. 96*99). 

This section may be contrasted with s. 165. Section 165 authorises a police- 
oflicer to search the house of the accused for specific documents and things neces¬ 
sary to the conduct of an invsetigation into an offence. Both sections extend 
to accused persons. 

1. * Document or other thing.*—^The section deals with documents fcMrming 

the subject of a criminal offence os also with dociunents which are or can be used 
only as evidence in support of a prosecution.^ A solicitor's general lien is no answer 
to an order of a Magistrate fbr the production of the documents of his client in his 
possession.* The thing called for must have some relation to, or connection ,with> 
the subject matter of the investigation or inquiry, or throw some light on the pro¬ 
ceeding, or supply some link in the chain evidence.* When an application is 
made to a Court, or to a police-officer under this section, the Court is bound to con* 
sider whether there is a prima facie case fbr supporsing that the documents are 
relevant, i.e., whether books of a particular type are likely to have a bearing on 
the case. If the Court thinks they are, then it can order production. But, such 
an order for production does not involve an obligation on the Court to give inspec¬ 
tion of all the books produced to the CMjmplainant, though the Court has power to 
order such Inspection. The Court should consider that question at a later stage 
of the proceeding, either at the trial or inquiry or on a special application, at which 
it could hear the accused as well as the complainant, and it should order inspection 
of only those books which the complainant satisfies it are really relevant.* 

The section does><not refer to stolen articles or to any incriminating document 
or thing in the possession of an accused person.* 

2. * Person.'— ^The term “ person " includes an accused person ; the Magis¬ 

trate has, therefore, the power to issue summons to an accused person to produce 
a document o( other tiling even when its production might tend to incriminate 
him.* • , 

95. (i) If any document, parcel or thing in such custody is, in the 

Procedure as to opinion of any District Magistrate, Chief Presidency 
letters and tele- Magistrate, High Court or Court of Session, wanted 
grams. purpose of any investigation, inquiry, trial 

* LakhmidoH, (1903) .1 Bom. L. R (1941) 43 Bom. L. R. 528, [1941] Bom. 

980. « 492, F.B., overruling Central Hank of 

* Allan E. ^Ker v. PramathanaUt India v. Shamda»ani, (1937) 89 Bom. 

Sarkar, (1935) 62 Cal. 1087. L. R. 1187, [1938] Bom. 31, s.b. ; 

* -M- If- The Nizam of Hyderabad * Graves v. PUoomal, [1042] Kar. 292. 

V. A. M. Jaedb^ (1801) 19 Cal. 52, 64; * Bajrangi Gope^ (1910) 86 Cal. 

Prod, (1920) 47 Cal. 647 * Lh^ds Bank, 804, 306. 

(10.‘ia) 86 Bom. L. R. 88. • Kondareddi, (1912) 37 Mad. 112 ; 

* Hussenhhoy Lalji v. Rashid Venn, Bissar Misser, (1913) 41 Cal. 261. 
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or other proceeding under this Code, such Magistrate or Court may 
require the Postal or Telegraph authorities, as the case may be, to deliver 
such document, parcel or thing to such person as such Magistrate or 
Court directs. 

(2) If any such document, parcel or thing is, in the opinion of any 
other Magistrate, or of any Commissioner of Police or District Super¬ 
intendent of Police, wanted fop any such^purposc, he may require the 
Postal or Telegraph Department, as the case may be, to bause search 
to be made for and to detain such document, parcel or thing pending 
the orders of any such District Magistrate, Chief Presidency Magistrate 
or Court. 

B. — Search-xvarrants. 

96. (1) Where any Court has reason to believe that a person to 
When search- whom a summons or order under section 94 or a 
warrant may be requisition under section 95, sub-section (I), has been 
issued. Qj. might be addressed, will not or would not produce 

the document or thing as required by such summons on requisition, 

or where such document or thing is not known to the Court to be in 
the possession of any person, 

oi- where the Court considers that the purposes of any inquiry, trial 
or other proceeding under this Code will be served by a general search 
or inspection, 

it may issue a search-warrant; and the person to whom such war¬ 
rant is directed, may search or inspect in accordance therewith and the 
provisions hereinafter contained. 

(2) Nothing herein contained shall authorize any Magistrate other 
t h a n a District Magistrate or Chief Presidency Magistrate to grant a 
warrant to search for a document, parcel or other thing in the custody 
of the Postal or Telegraph authorities. 

GOMM£NT.—This section contemplates the induction of some specified 
or distinct thing or object which may be deemed essential to the conduct of any 
inquiry, and to the conviction of the accused person such, for instance, as a bloody 
knife, a vessel containing poison, a forged document, a piece of stolen prcq>erty, 
and so on. It provides for an efficacious procedure for the production of a docu¬ 
ment or thing, when the sununons to produce it has failed or in other cases. A 
summons or order under s. 94 or a requisition under s. 05 is addressed to the person 
who has the document or thing ; but the warrant under s. 06 is directed m a police- 
officer. Under the former section (s. 04;, any Court or any officer in charge of a 
police-station can take action; whereas under the latter section, only the Court 
can prfx«ed. 

A search-warrant under this section can be issued only in three cases;— 

fl) where,the Court has reason to believe that the person summoned to pro¬ 
duce a document will not produce it; 

(2) where the document or thing is not known to be in the possession of any 
person; , 

(8) where a general inspection or, search is necessary. 

Scope.—^This section applies not only when there is £n enquiry pending, but 
also when an enquiry is about to be made.'' c « * • 

* Clarke v. Brajendra Kiahore Roy Cal. 058, 14 Bom. L. R. 717. 
Chawdkury^ (1012) 89 1. A. 163. 39 
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Power to 
*trict warrant. 


res- 


Search of house 
suspected to* con¬ 
tain stolen pro¬ 
perty, forged do¬ 
cuments, etc. 


97. The Court may, if it thinks fit, specify in the warrant the 
particular place or part thereof to which only the 
search or inspection shall extend ; and the person 
charged with the execution of such warrant shiul then 

search or inspect only the place or part so specified. 

98. (i). If a Distiict Magistrate, Sub-divisional Magistrate, 
Presidency Magistrate or Magistrate of the first 
class, upod information and after such inquiry as 
he thinks necessary, has reason to believe that 
any place is used for the deposit or sale of stolen 
property, 

or for the deposit or sale or manufacture of forged documents, false 
seals or counterfeit stamps or coin, or instruments or materials for coun¬ 
terfeiting coin or stamps or for forging, 

or mat any forged documents, f^se seals or counterfeit stamps or 
coin, or instruments or materials used for counterfeiting coin or stamps 
or for forging, are kept or deposited in any place, 

or, if a District Magistrate, Sub-divisional Magistrate or a Presidency 
Magistrate, upon information and after such inquiiy as he thinks nTOes- 
sary, has reason to believe that any place is used for the deposit, sale, 
manufacture or production of any obscene object such as is referred to in 
section 292 of the Indian Penal Code or that any such obscene objects 
are kept or deposited in any place, 

he may by his warrant authorise any police-officer above the rank of a 
constable— 


(a) to enter, with such assistance as may be required, such place, and 

(b) to search the same in manner specified in the warrant, and 

(c) to take possession of any property, documents, seals, stamps 
or coins therein found which he reasonably suspects to be stolen, unlaw¬ 
fully obtained, forged, false or counterfeit, anq also of any such instru¬ 
ments and materiids or of any such obscene objects as aforesaid, and 

(d) to convey such property, documents, seals, stamps, coins, in¬ 
struments or materials or such ol^ene objects before a Magistrate, or to 
guard the same on the spot until the offender is taken before a Magis¬ 
trate, or otherwise to dispose thereof in some place of safety, and 

(e) to fake into custody and carry before a Magistrate every person 
found icr such plaeje who appears to have been privy to the deposit, sale 
or manufacture or keeping of any such property, documents, seals, 
stamps, coins, instruments or materials or such obscene objects knowing 
or having reasonable cause to suspect the said property to have been 
stolen or otherwise unlawfully obtained, or the said documents, seals, 
stamps, coins, instruments or materials to have been forged, falsified or 
counterieited, or the said instruments or materials to have been or to be 
intended to be used for counterfeiting coin or stamps or for forging, or 
the said obscene objects to have been or to be intended to be sold, let to 
hire, distributed, pujblicly exhibited, circulated, imported or exported. 

(2) T^ei»provisions of this section with respect to— 

(а) counteifeit coin,^ 

(б) coin suspected to be counterfeit, and 
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(c) instruments or materials for counterfeiting coin, 
shall, so far as they can be made applicable, apply respectively to— 

(a) pieces of metal made in contravention of the Metal Tokens 
Act, 1889, or brought into British India in contravention of any notifi¬ 
cation for the time being in force under section 19 of the Sea Customs 
Act, 1878, 

(ft) pieces of metal suspected to have been so made or to have 
been so brought into British India or tef be intended to issued in 
contravention of the former of those Act*:, and 

(c) instruments or materials for making pieces of metal in contra¬ 
vention of that Act. 

99. When, in the execution of a search-warrant at any place be- 
Disposal of things yond the local limits of the jurisdiction of ^e Court 
found in search be- which issued the same, any of the things for which 
yond jurisdiction. search is made, are found, such things, together with 
the list of the same prepared under the provisions hereinafter contained, 
shall be immediately taken before the Court issuing the warrant, unless 
such place is nearer to the Magistrate having jurisdiction therein than 
to such Court, in which case the list and things shall be immediately 
taken before such Magistrate; and, unless there be good cause to the 
contrary, such Magistrate shall make an order authorizing them to be 
taken to such CDurt. 


Power to declare 99A. (1) Where— 

newspaper, or book as defined 
i»ue^ searSi-war- Press and Registration of Books Act, 1867, or 


cants for the same. (b) any document, 

wheiever printed, appears to the Provincial Government to contain any 
seditious matter or any matter which promotes or is intended to promote 
fedings of enmity or hatred between different classes of His Majesty’s 
subjects or which is deliberately and maliciously intended to outrage &c 
religious feelings of any such class by insulting the religion or the reli¬ 
gious beliefs of that class, that is to say, any matter* the publication of 
whieh is punishable under section 124A or section ] 53A or sectiem 295A 
of the Indian Penal Code, the Provincial Government may, by notifica¬ 
tion in the Official Gazette, stating the grounds of its opinion, declare 
every copy of the issue of the newspaper containing su^'matter, aiK^l 
every copy of such book or other document to be forfeited to His Majesty, 
and thereupon any police-officer may sefze the same wherever found in 
British India and any Magistrate may by warrant authorize any police- 
officer not below the rank of sub-inspector to enter upon and search for 
the same in any premises where any copy of such issue or any such book 
or other document may be or may be reasonably suspected to be. 

(2) In sub-section (i) ** document ** includes also any painting, 
drawing or photograph, or other visible representation. 

99B. Any person having any interest in any newspaper, book or 
Applicatkm to other document,*in respect of which an order of for- 
H^h Court to set feiture has been made under section 99^.. may, within 
aside order of for- two months from the dafe of such order, apply to 
***“'®* the-High Court to set aside such order on the ground 
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that the issue of the newspaper, or the book or other document, in 
respect of which the order was made, did not contain any seditious or 
.other matter of such a nature as is referred to in sub-section (f) of 
section 99A. 

99C. Every such application shall be heard and determined by 
Hearing by Spe- ^ Special Bench of the High Court composed of three 
cial Ben^. Judges. . 

99D. '(i) On receipt of the application, the Special Bench shall, if 
Order of Special It is not satisfied that the issue of the newspaper, or 
Bench setting aside the book or other document, in respect of which the 
forfeiture. application has been made, contained seditious or 

other matter of sucii a nature as is referred to in sub-section (1) of 
section 994, set aside the -order of forfeiture. 

(2) Where there is a diffcence of opinion among the Judges form¬ 
ing the Special Bench, the decision shall be in accordance with the 
opinion of the majority of those Judges. 

99E. On the hearing of any such application with reference 
Bvidence to prove to any newspaper, any copy of such newspaper 
nature or tendency may be given in evidence in aid of the proof of the 
of newspapers. nature or tendency of the words, signs or visible 

representations contained in such newspaper, in respect of which the 
order of forfeiture was made. 


Procedure 
High Court. 


in 


99F. Every High Court shall, as soon as conveniently may be, 
frame rules to regulate the procedure in the case of 
such applications, the amount of the costs thereof 
and the execution of - orders passed thereon, and 
until such rules are framed, the practice of such Courts in proceedings 
other than suits and appeals shall apply, so far as may be practicable, 
to such applications. ^ , 

99G. No order passed or action taken under section 99A shall be 
Jurisdiction bar- called in question in any Court otherwise than in 
red. accordance with the provisions of section 99B. 


C. —Discovery of Persons wrongfully confined, 

100« tf any Presidency Magistrate, Magistrate of the first class 
Search for per-* or Sub-divisional Magistrate has reason to believe 
sons wronghilly that any person is confined under such circumstances 
(<Hiflned. * tjiat the confinement amounts to an offence, he may 

issue a search-w'arrant, and the person to whom such warrant is directed 
may search for the person so confined; and such search shall be made 
in accordance therewith, and the person, if found, shall be immediately 
taken before a Magistrate, who shall make such order as in the circum¬ 
stances of the case seems pri&pcr. 

COMMENT.—^This section corner into operation when a person is wrong¬ 
fully confined (s. S40! Indian Penal Code). The jurisdiction conferred by it on 
a Magistratft it not so wide.as that conferred by s. 401.*- Section 552 enables a 


1 


Muktahai, (1896) Unrep- Cr. C. 839. 
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Direction, etc., 
of search-wearant. 


Presidency Magistrate or a District Magistrate to compel restoration of abducted' 
women and female children.’^ 

Z).— General Provisions relating to Searches. 

The provisions of sections 48, 75, 77, 79, 82, 88 and 84 shall,, 
so far as may be, apply to all search-warrants issued 
under section 96, section 98, section 99A or section 
100 . . 

102. (i) Whenever any place liable to search or' insj^tion 
Persons incbaige under this Chapter is closed, any person residing in, 

of closed place to or being in charge of such place shall, on demand of 
allow search. officer or other person executing the warrant, and 

on production of the warrant, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained, the officer or- 
other person executing the warrant may proceed in manner provided 
by section 48. 

(3) Where any person in or about such place is reasonably sus¬ 
pect^,of concealing about his person any article for which search should 
be made, such person may be searched. If such person is a woman, the 
directions of section 52 shall be observed. 

103. (2) Before making a search under tnis Chapter, the officer 

or other person about to make it shall call upon two< 
Search to he qj. j^ore respectable inhab^itants of the locality in 
of witnesses.****"*** which the place to be searched is situate to'attend 

and witness the search and may issue an order in 
writing to them or any of them so to do. 

(2) The search shall be made in their presence, and a list of all 
things seized in the course of such search and of the places in which they 
are respectively found shall be prepared by such officer or other person 
and signed by such witnesses ; but no person witnessing a search under 
this section shall be required to attend the Court a§ a witness of the 
search unless specially summoned by it. 

(3) The occupant of the place searched, or some person in his be- 
Occupant of half, shall, in every instance, be permitted to attend 

place searched during the search, and a copy of the list prepared 
may attend. under this section, signed by the said witnesses, shall 

be delivered to such occupant or person at his reques^t. 

(4) When any person is searched iftider section 102, sub-section 
(3), a list of all things taken possession of shall be prepared, and a copy 
thereof shall be delivered to such person at his request. 

(5) Any person who, without reasonable cause, refuses or neglects 

to attend and witness a search undor this section, when called upon to 
do so by an order in writing delivered or tendered to him, shall be deemed 
to have committed an offence under section 187 of the Indian Penal 
Code. ^ * 

COMMENT.—^The object of the section is to ensuie*that searches are con¬ 
ducted &irly and squarely and that there is no ** planking v of articllstiy the polioe- 

» Abraham v. Mahtabo, (1889) 16 Cal. 487, 502. 
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In order to achieve that object the law makes it obligatoiy, first, that at least two 
reqtectable witnesses of the locality should be present. Seecmdly, the search 
should be made in their presence; and the list of things seised in the seaich dumld 
be signed by them. Thirdly, the occupant of the place searcbed or his representa¬ 
tive should be permitted to attend during the search, and to have a copy of the 
list prepared. 

When a search has been conducted under this section evidence can be given 
r^arding the things seized in the course of the search and r^puding tlio places 
in which they are found in addition to the evidence of the list which the law directs 
to be drawn up relating to the particulars of the property fcnind.' If a sean^ was 
irregular the fact that certain articles were found could nevertheless be proved, 
and if the possession of such articles was illegal a conviction could follow.* 

Clause 1.—^The witnesses are to be selected by the officer conducting the 
search.* 

Clause 2.—Tlie search should be made in the presence of panchas. It is not 
a sufficient compliance with the provisions of this clause that the panchas should 
be summoned and kept present outside a building while the search is being ciarried 
on within it.* Panchas should be examined as witnesses to prove what was found 
on the search. Mere production of a panchanama is not sufficient.* 

Clause 3.—^The right of presence given by the section applies only to the 
“ occupant of the place searched or some person in his behalf.*' The words ** oc¬ 
cupant of the place " are not intended to cover every person who may hapfien to 
be in the place at the time, but that they refer back to the person mentioned in 
s. 102, a person residing* in, or being in charge of, the place.”* 

E.—M iseellaneotts. 

m 

104. Any Court may, if it thinks iit, impound 
any document or thing pr^uced before it under this 
Code. 

105. Any Magistrate may direct a search to 
be Inade in his presence of any place for the search 
of which he is competent to issue a search-warrant. 

PART IV. 

PRE\Ta^TION OF OFFENCES. 

In obedience to the maxim ” prevention is better than cure ” the Code first 
of all provides machinery for prevention of offences, before constructing the super¬ 
structure for punishment of offences. This subject is dealt with under six heads, 
to each one of which a Chapter is devoted. 

1. Security proceedings (ss. 100-120) for 
(a) keying the peace 

(t) on oonvictiou 106) 

(it) on likelihood of brea^ of the peace (s. 107) 

* SoUti Naik, (1010) 84 Mad. 840;' * Rutbm Lam^ (1981) 84 Bom. 

r.B. " L. R. 267. 

* Chwa IfUm HUoe, (198'^) 11 Ran. * Ibid. 

107. « Rameah Chandra Banerjee, (1918) 

* Annan, (1807) 21 Mad. 88, 89. 41 Cal. 350, 377. 


Power to im¬ 
pound document, 
etc., produced. 

Magistrate may 
direct search in 
his presence. 
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(6) good b^iaviour, from 

(0 pevsons disaeminating seditious noatter (s. 108) 

(<i) yagrants and suspects (s. 100) 

(Mi) toU^itual offenders (s. 110) 

2. Unlauflul assraiblies (ss. 127-182). 

8. Public nuisance (ss. 188-143). 

4. Urgent cases of nuisance and apprehended danger (s. 144). 

6. Disputes as to immovable property (ss. 145-148). 

6. Preventive action of the police:— 

(1) Prevention of cognizable offences (s. 149). 

(2) Information of design to commit such offences (s. 150). 
(8) Arrest of sudi offenders (s. 151). 

(4) Prevention of injury to public property (s. 152). 

(5) Insp^ion of weights and measures (s. 153). 


CHAPTER VIII. 

Of Secubity for keeping the Peace and fob Good Behavioub. 

A.—Security for keeping the Peace on Conviction, 

The provisions of this Chapter are preventive in their scope and object, and 
are aimed at persons who are a danger to the public by reason of the commission 
by them of certain offences.' The prevrative Magisterial jurisdiction provided for 
in this Chapter constitutes a powerful adjunct to executive authority, salutary if 
tised in moderation and over a sufficiently extended period, though harmful if 
resorted to immoderately and simultaneously in a large number of local areas. 

106. (i) Whenever any person accused of any offence punishable 
Securily for under Chapter VIII of the Lidian Penal Code, 
keeping the peace other than an offence punistihble under section 143, 
on conviction. section 149, section 158A or section 154 thereof, 

or of assault or other offence involving a breach of the pcace,^ or of 
abetting the same, or any person accused of committing criminal 
intimidation, is convicted of such offence* before a High Court, a Court 
of Session or the Court of a Presidency Magistrate, a District*Magistrate, 
a Sub-divisional Magistrate or a Magistrate of the first class, « 

and such Court is of opinion that it js necessary to require such 
person to execute a bond for keeping the peace, 

such Court may, at the time of passing sentence’ on^ such p^on, 
order him to execute a bond for a sum proportionate to his means, with 
or without sureties,* for hoping the peace during such period, not 
exceeding three years, as it thinks' fit to fix. 

{2) If the conviction is set aside on sppeal or otherwise, the bond 
so executed shall become void. . 

(3) An order under this section may also be made by an Appellate 
Court including a (Tourt hearing appeals under section 407 or by the 
High Court when exercising its powers of revbsioii. ' « 

' Vaman Sakkaramt (1909) 11 Bom. L. R. 743. 
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COBCBIENT.—Seourit;^ can be demanded unda ttiis sectUm only M4iea a petaon 
is convicted of any one of tbe following offoioes, viz. rioting, affray, assault, offence 
involving a breachof the peace, alSetment of any of the above, criminal intimidation. 

The object of the section is to prevent breaches of the peace taking place and 
not merely to follow up breaches of peace which have already taken place.' To 
bring the section into operation there must be a finding that the acts of accused 
involved a breach of the peace or were d<me with the evident intention of oonunitting 
the same, of at all events the cl'lrid^oe must be so dear that, without an express 
finding, a superior Court is mtisfied that such was the case.” 

1. ‘ Offence Involving a breach of the peace.’—^There is a conflict of deci¬ 
sions as to the import of this expression. The Calcutta,* the Madras* and the 
Lahore* High Courts have held that it means offences in which a breach of the peace 
is an ingredient. According to the Allahabad* and the Bombay’ High Courts the 
expression is not necessarily.so confined but extends to offences provoking or likely 
to lead to a breach of the peace, viz. an offence as in common knowledge is mdinaiily 
or very probably the occasitm of a breach'of the peace. The Allahabad High Court 
has also held that a * breach of the peace * does not necessarily mean a breach of 
the public peace, and the offence of causing hurt to a person involves a breach of the 
peace, whether it takes place in a private room or in the open street.* The Rangoon 
High Court has held that the expression “ offences involving a breach of the peace” 
in this section means offences in whidi the conunission of a breach of the* peace is 
a necessary ingredient, of an offence the commission of which has actually led to a 
breach of the peace, irrespective of the party by whicdi that breach is committed.* 

2. * Convicted of such offence. ’—** Such offence ” means offence enumerated 
in the section. It will be noticed that ** such offence,” mentimied in the section, 
has a similarily in that it involves a breach of the peace. This section comes into 
operation when a person is convicted ” of such offence. The next section (s. 107) 
deals with the case where there is a likelihood of a breadi of the peace. 

3. * Such Court,... .at the time of passing sentence.*—^The order must be 
passed at the same time when there is a conviction and passing of sentence. If 
this stage has once passed, then proceedings can be set on foot under s. 107.'* Where 
a Magistrate of the second or third class is of the ()l|>inion that an accused should 
be dealt with und» this section, he must submit the whole case to a superior 
Magistrate without passing any part of the sentence himself." A Magistrate of 
the second class, who is also a Sub-divisional Magistrate, can act under the section." 

4. * Execute a bond... .with or without sureties.'—^The Court may order 
the bond to ])e executed with or without sureties. On a security bond for Rs. 500 

' Mvnik Rfn» (1911) 38 All. 771. 47 Mad. 846. 

* Abdul AH Caowo^ury, (1916) 48 * Abdudkit (1921) 2 Lah. 279. 

Cal. 671; Jib Lol &r v. Jogmohan * Manki Itai, (1911) 33 All. 771; 

Oir, (1889) 26 Cal. 676. Dharam Raj, (1920) 42 All. 845. 

’ Baidya Nath Majutndar v. Ni- ’ Sayad Yaeoob, (1918) 43 Bom. 

baran Chunder, (1902) 30 Cal. 93 ; 664, 21 Bom. L. R. 270. 

Arun Samanta, (1902) 80 Cal. 800; * Nasdruddin, (1988) 66 AU. 850, 

Haj Narain Boy v. Bhagabat Chunder Atmaram, (1926) 49 All. 181, dissented 
Nandi, (1908) 85 Cal. 815; Kali Pro- from. 

sanna Boae, (1910) 88 Cal. 156 f Ankul * Mating Kyi Nyo, [1940] Ran. 

Lai Shaha v. jiadhan Chandra Mandcd, 256. 

[1089] 2 Cal. 261, dissenting ffon^ " Bam Adhin, (1923) 21 A. L. J. R. 

Abdul Oetfur v. ilisAammad Mirza, 889. 

(1931) 69 Cat. 669. " Bohimuddi Howladar, (1908) 85 

* KanncAkaTan Kuhha/dlad, (1902) Cal. 1098; Mdhmudi Sheikh, (1894) 

^ Mad. 460; Muthiah CheUi, (1005) 21 Cal. 622. 

29 Mad. 100; Kuppa Bed^ar, (1024) '* Aat/a Singh, (1915) 87 All. 280. 
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the petiti<Mier stood surety and himself expressly agreed that he urould forfeit 
Rs. 500 if the principal broke the peace. The principal having defimlted the 
Blagistrate ordered the forfeiture of the amount of the bond against the principal 
as wdU as the surety. It was held that the surety was liable to pay the amount 
specified in the bond in addition to any amount that might be recovered from the 
principal.^ 

Snbosection (3).—^Tbe Jurisdiction of the appellste Court to act is not de> 
pendent cm convicticm having been by a Magistrate corr^petent to act under the 
secthm. An appdlate Court can pass an order under this sub-section although the 
person convicted has been sentenced by a Court inferior to that of a first class 
Magistrate.* 

B.—Security for keeping the Peace in other Cases and security for Good 

Behaviour, 

107. (i) Whenever a Presidency Ma^strate* District Ma^^trate, 
Security for Sub-divisional Magistrate or Magistrate of the first 
keeping the peace class is informed* that any person is likely* to com- 
in other cases. mit ^ breach of the peace or disturb the public tran¬ 

quillity, or to do any wrongful act* that may probably occasion a breach 
of the peace, oi disturb the public tranquillity, the Magistrate if in his 
opinion there is sufficient ground for proceedmg may, in manner here¬ 
inafter provided, require such person to show cause why he should not 
be ordered to execute a bond, with or without sureties, for keeping the 
peace for such period not exceeding one year as the Magistrate thinks 
fit to fix. 

(2^ Proceedings shall not be taken under this section unless either 
the person informed against or the place where the breach of the peace 
or disturbance is apprehended, is within the local limits of such Magis¬ 
trate’s jurisdiction, and no proceedings shall be taken before any Magis¬ 
trate, other than a Chief Presidency or District Magistrate, unless both 
the person informed against and the place where"the breach of the peace 
or disturbance is apprehended, are within the local limits of the Magis¬ 
trate’s jurisdiction. 

(d) When any Magistrate not empowered to proceed under sub- 
Procedure of {^) has reason to believe that any person 

Magistrate not em- ^ likely to commit a breach of the peace or disturb 
powered to act the public tranquillity or to do any wrongful act 
under sub-section that may probably occasion a breach of the peace or 

disturb the public tranquillity, and that such bieach 
of the peace or disturbance cannot be prevented otherwise than by 
detaining such person in custody, such Magistrate may, after recording 
his reasons, issue a warrant for his arrest (if he is not already in custody 
or before the Court), and may send him before a M^strate empo¬ 
wered tq deal with the case, together with a copy of his reasons. 

(i) A Mamstrate before whom a person is jsent under sub-section 
{S) may in his discretion detain such^person in custody pending further 
action by himself under this Chapter. ^ 

* SardoT Khan^ (1005) 17 Lab. • S. O. R. 

528. 
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COMMENT.—Proceedings can be taken under this section against a pnson 
if he is (a) likely to commit a breach of the peace or disturb the iniblic tranquiUity; 
or (b) to do any wrongful act that may probably occac^on a breach of the peace 
or ^sturb the public tranquillity. If the breach of the peace has already oocurredj 
then the offending person should be tried and dealt with imder the preceding sectimi. 
Two things are necessary to warrant an action under this section: (1) informatkm 
should be laid before a Magistrate; and (2) the Magistrate should be satisfied that 
there was syfflcient ground for proceeding. Further, both the person and the place 
should be within the limits of the Magistrate’s jurisdiction: but a Chief Presidency 
Magistrate or District Magistrate derives jurisdiction, if either the person or the place 
is within his jurisdicticm. A Magistrate not empowered to act under the section may 
act after recording his reasmis in writing and take the i>erson into custody and send 
him to the Magistrate empowered to act. 

A pers<Mi who ordinarily resides within jurisdiction can be taken to be within 
jurisdiction even though he is temporarily absent.' 

1. * Whenever a President Magistrate... .is Informed.*—^The informa¬ 
tion must be of a clear and definite kind, directly affecting the person against whom 
process is issued, and it should disclose tangible fhcts and details, so that it may 
afford notice to such person of what he is to come prepared to meet.' There must be 
satislhctory evidence that the person proceeded against has done something, or 
taken some step that indicates an intention to break the peace or that is likely 
to occasion a breach of the peace.* 

2. * Any person is likely.*—^The section presupposes that the person sought 
to be put under a rule of bail is likely (not mas likely) to commit a breach of the 
peace or disturb the public tranquilUty. There must be a present danger of a 
breadi of the peace; the fact that such a breach is likely to take place at a future 
time is not enough.* If the accused is willing to give security this is sufficient 
proof.* 

3. * Wrongful act.'—^It is the doing of a wrongful act which may occasion a 
breach of the peace that is to be prevented. A p%rty who has clearly the legal 
right should be allowed to exercise such right without opposition. The party 
offering opposition do the exercise of a legal right should be bound down.* It 
is a wremgfol ac;t to perform religious ceremcmies in a place not set apart for the 
purpose with the deliberate intention of wounding the religious feelings of the 
neighbours but the granting of leases to tenants of land not in one’s possession 
is not a wrongful act.* 

Sub-section (g ).—^When the proceedings are taken before a Chief Presidency 
or IMstrict Ma^trate, the person informed against or the plac:e where the breach 
of the peqpe is apprehended should be within his jurisdiction. In the cuuse of any 
other Magistrate both the person informed against and the place where the breadi 
of the peace is apprehended should be within his jurisdiction. Ordinarily a Magis- 

' Gqfanand, (1943) Nag. 609. 862. 

* Jai Prakash Lah (1688) 6 AU. * Ghariba, (1928) 46 All. 109; 

26, 80, F.B. • Nasir Ahmad, (1927) 50 All. 120; 

* Babua, (1888) 6 All. 182; Mu~ Kishan Narain, (1928) 50 AU. 599. 

hammad YakuJb, (1910) 82 AU. 571. * Dindayed MoBumdar, (1907) 84 

* Basdeo, (1908) 26 Alt. 190, 198;* Cal. 985; Khozan Chand, (1926) 7 

Shadi Lai, (IgSO) 12 Lah. 457; SMo* Lah. 482; Thakar Singh, <1926) 8 

(1904) ^ Bom. L.* R. *668; Ram Lah. 98. 

C^ndra Haidar, (1008) 85 Cal. 674; » Mwrli Singh, (1911) 83 AU. 775. 

Ghandabasama, (1004) 6 Bom. L. R. • DHver, (1808) 25 Cal. 798. 
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txate has no power to issue process to a person not residing within the limits ot his 
district.' A temporary residence is enough.* 

Sub>sectloin (d).—-It is only when a person is sent to a Magistrate under 
sub-s. (3) that he derives jurisdiction to remand the person to custody under this 
sttb-sectkni.* Ihe sub-section makes an excqition to the general rule laid down in 
B. 496 which oiacts that bail shall be given in all cases in which a person is not 
charged^ with a non-bailable offence.* 

Sectloiu 107 and 110 . —^Where the evidendfe shows that there is an appre¬ 
hension of anyone using violence towards a particular person or particular persons 
he ought to be bound over to ke^ the peace as provided by s. 107, and ought not to 
be proceeded against under s. 110.* 

Sections 107 and 145 . —^There is no conflict between the two sections.* The 
words in s. 145 are mandatory, while the language in s. 107 is discretionary.* Where 
a dispute likely to cause a breach of the peace exists concerning possession of land 
the Magistrate has a discretion to proceed under either of the sections.* An order 
under s. 107 can be passed even after an order under s. 145 has been passed ;* or 
if circumstances warrant it, it may be passed in anticipation of an order under s. 145.' 
Sec s 145, sub-section (10). 


108. Whenever a Chief Presidency or District Magistrate, or a 
Security for good Presidency Magistrate or Magistrate of the first 
behaviour from per- class specially empowered by the Provincial Govern- 
son disseminating ment in this behalf, has information that there is 
seditious matter. within the limits of his jurisdiction any person who, 
within or without such limits, either orally or in writing, or in any 
other manner intentionally disseminates or attempts to disseminate, 
or in anywise abets the dissemination of,— 

(a) any seditious matter,^ that is to say, any matter the publica¬ 
tion of which is punishable under section 124-A of the Indian Penal 
Ckide, or 

(b) any m&ttor the publication of which is punishable under sec¬ 
tion 153-A* of the Indian Penal Code, or 

(c) any matter concerning a Jud^ which amounts to criminal 
intimidation or defamation under the Indian Penal Hilode, 


such Magistrate, if in his opinion there is sufficient ground for pro¬ 
ceeding, may (in manner hereinafter provided) require such person to 
show cause why he should not be ordered to execute a bond, with or 
without sureties, for his good behaviour for such period, not exceeding 
one year, as the Magistrate thinks fit to fix. < * 


' Jai Prakash (1883) 6 All. 

26, F.B.; Dirwnath ^ttUick, (1885) 
12 Cal. 188; Abdul Aziz, (1891) 14 
All. 49; ‘Hamid Hasan, (1981) 54 All. 
841; Kriahnegi Pandurang, (1897) 23 
Bom. 82; AUi, [1989] Nag. 158. 

* Shama Charon ChedcraoarH v. Katu 
Mundal, (1897) 24 Cal, 844. 

* CMdamibaram 'PiUai, (1908) 31 

Mad. 815. 

* HarayanasaHoni HaUkm, (1912) 
86 Mad. 474. 

* KaXht, (1904) 27 All. 92, 95. 

* Abbas, (1911) 89 Cal. 150, f.b. 

* Balajit v. Bhoju Chose, 


(1007j 85 Cal. 117. 

* Belagal Ramacharlu, ^902) 26 

Mad. 471; KaU Kissen Tagore v. 
Anund Chunder Boy, (1896) 28 Cal. 
557 ; Sheorqf Boy v. Chatter Roy, (1905) 
82 (>1. 966; Rant Baron Sir^, (1906) 
28 AU. 406; Thakur Pande, (1912) 
84 AIX 449; Ram Lochan, (1918) 86 
All. 148; Mattappa, (\925) 28 Bom. 
X. R. 488. 

• Muthia Moopan, (1911) 86 Mad. 
815. 

Thakur 'Pande, sui>-; Baisrtab 
Charon Majki v. GatinaOi Munski, 
(1912) 89 jCal. 469. 
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No proceedings shall be taken under this section agiunst tbe editor, 
proprietor, printer or publisher of any publication registered under, 
and edited, printed and published in conformity udth, the rules laid 
down in the Fl^ess and Registration of Books Act, 1867, witii reference 
to any mattets contained in such publication except by the order or 
under the authority of the Provincial Government or some officer 
empowered by the Provmqjal Government in this behalf. 

COMMENT.—This and the two following sections specify the three classes of 
persons from whom security can be demanded for good behaviour. Under this 
sectimi, proceedings can be taken against a person who commits or is about to commit 
an offence punishable under s. 124A or s. ItfSA or criminal intlmidatfam cx defamation 
of a Judge. The object of enabling a Magistrate to take security for good behaviour 
is for the prevention and not for the punishment of offoioes.* The object is to secure 
good behaviour in future. Hie mere record of previous convictions is not sufficient, 
for it is wrong to use these provisions so as to add to the punishment for past offences.* 

Scope.—^The test under this section is whether the person proceeded against 
lias been disseminating seditious matter and whether there is any foar of a repetition 
of the offence. In each case that is a question of fact which must be determined 
with reference to the antecedents of the person and other surroundhig circumstances.* 
A person comes within the scope of the section if he disseminates matter which reveals 
an intentiem to promote fSeelings of enmity between classes.* The section does not 
apply to a person who is found circulating offending notices on one occasion only.* 

1 . * Any seditious matter.* — ^The matter disseminated must be shown to be 
seditious.* The publisher df a seditious pamphlet is liable to be dealt with under 
the section.* 

2. * Any matter the publication of which is punishable under s. 153-A.* 
—This phrase is parallel to “ any seditious matter ” in cl. (a). It seems to mean 
“ matter which is the vehicle of an attempt to promote enmity.*** 

Secimty for good 109. Whenever a Presidency Magistrate, T)is- 

vagSte "^and SU™ Magistrate, Sub-divisional M^stmte or Magis- 

pected persons. trate of the first class receives information— 

(а) that aiw person is taking precautions to conceal his presence 
within the local umits of such Magistrate’s jurisdiction, and that there 
is reason to believe that such person is ta^ng such precautions with 
a view to committing any offence, or 

(б) that there is within such limits a person who has no ostensible 

means of subsistence, or who cannot give a satisfactory accoimt of 
himself,! • 

such Magistrate may, in manner hereinafter provided, require such 
person tb show cause why he should not be ordered to execute a bond, 
with sureties, for his good behaviour for such period, not exceeding one 
year, as the Magistrate thinks fit to fix. 

* IlaH Telang, (1900) 27 Cal. 781, 344; Smami Satupa Ntmd, (1040) 10 

704. • Luck. 260. 

* Raja, (1M5) 10 Bom. 174. • Bal G. Tilak, (1010) 19 Bom. 

* Iranian Sa/^am, (1900) 11 Bom. L. R. 211; Bmi Bhtuthan Roy, (1007) 

L. R. 748. , • 84 Cal. 001. 

* P- K. jChakravarU, (1026) 54 * Pitre, (1022) 47 Bom. 488, 25 

Cal. 50. • • • • Bom. L. R. 97. 

* Ckiranji Lai, (1028) 50 All. 854; • P. JT. ChakravarH, (1920) 84 

Chandra Bhan Gupta, (1084) 0 Luck. Cal. 59, 08. 
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COMMBNT.r—The second class of cases in ‘which security for good behaviour 
can be denumdedkis that of (o) a suspected person, i.e. one who is taking precautions 
to conceal his presenoe with a view to conunit aiqr offence; and (b) vagrant, i.e. 
one who (1) has no ostensible meaaa of subsistence, or (2) cannot give a satisfactory 
account ^ himself.^ 

Glaiiae (a).—This clause is applicable to a peiscm who, being or coming within 
the local limits of the jurisdiction of a certain Magistrate, takes precautions to 
conceal his presenoe with a view to committing an^ffoace. It is not lipiited to the 
more restricted case of a person who, with a similar object, takes precauti<ms to 
conceal the &ct of his presence within the local limits of the jurisdiction of a certain 
Magistrate.* A person, whether he be of good or bad character, who merely shows a 
disindination for the society of the police and endeavours to avoid them by running 
away on their approach does not come within this dause.* The words ** concealing 
presence ” are very wide. They are sufficient to cover the concealment of bodily 
presence in a house or grove or under a bridge, etc., but they also are sufficient to 
cover the case when a man conceals his appearance, e.g. by wearing a mask or 
covering his fSacc or disguising himsdf by a uniform or in some other manner.* 
The concealment of presence must be with a view to committing some offence.* 
Impersonation of another will not amount to such concealment.* A person cannot 
be said to coneal his presence within the meaning of this clause if he does not hide 
behind anything but stands still apparently in the hope timt he may be mistaken for 
an inanimate object by another person happening to turn liis eye on him.* 

1. *Gaimot give a satisfactory account of himself.*—^The expression 
means that suspicion that the accused is living dishonestly attaches to the accused 
because of his ftulure to give a satisfactory explanation when called upon to account 
for his presence in the place where he is found.* 

Sections 109 and 110.—A jierson cannot be bound over both und^ ss. 109 
and 110.* 

110. Whenever a Presidency Magistrate, District Magistrate, or 

Security for good Sub-divisional Magistrate or a Magistrate of the 
behaviour from ha< first clAss specially empowered in this behalf by 
bitual offenders. the Provincial Government receiyes information^ 
that any person within the local limits of his jurisdiction^— 

(а) is by habit* a robber, house-breaker, thief, or forger, or 

(б) is l?y habit a receiver of stolen property knowing the same 
to have been stolen, or 

(c) habitually protects or harbours thieves' or aids, in the con¬ 
cealment or disposal of stolen property, t>r 

(d) habitually commits, or attempts to commit, or abets the com¬ 
mission of, the oiTence of kidnapping, abduction, extortion, cheating 
or mischicsf, or any offence punislmlble under Chapter Xll of the Indian 

1 BAufa, (1872) Unrep. Cr. C. 68. * Abdul BAaJbor, [1948] All. 816. 

* Pkuehai, (1028) 50 All. 909, V.B., • SMiah Chandra Sarkar, (1912) 

overruling Bhainmt (1920) 49 All. 240., 89 CalT 466. 

and Hitnayaiutlah» (1927) 49 AU. 844; « Kashi Noth Singh, '(1988) 66 All. 

Lsgal Remembrancer, Bengal v. Jsob 814. 

KharaU, [1088] 2 Cal. 221; Chhutai, ' Ha/(z Alteeahali, [1038] Nag. 606. 

(1041) 17 Luck. 106. • VidOTt (10P6) 58 Cal..846. 

* Bamhiridk Ahir, (1026) 6 Put. • Rangaaami PiUai, (1018) 88 Bfad. 

177, 188. 566. 
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Penal Code, or under section 489-A, section 489-B, section 489-C, or 
section 489-D of that Code, or 

(a) habitually commits, or attempts to commit, or abets the com¬ 
mission of, offences involving a breach of the peace,* or 

(/) is so desperate and dangerous* as to render his being at large 
without security ^zardous to the community, 

such Magistrate may, in n^anner hereinafter provided, require such 
person to Show cause why he should not be ordered to execute a bond, 
with suietie.s for his good behaviour for such period, not exceeding 
three years, as the Magistrate thinks fit to fix. 

COMBIENT.—^The third category of persons from whom security can be taken 
for good .behaviour is habitual offenders and desperate characters. ** Habitual 
offender means (1) habitual .robber, hotise-breaker, thief or forger; (2) habitual 
receiver of stolen property; (S) habitual harbourer of thieves or habiti^ abettor 
in the concealment or disposal of stolen property; (4) habitual kidnapper, abductor, 
cxtortor, cheat or habitually committing mischief, offences relating to coin, stamps 
and currency notes; (5) habitually committing offences involving a breach of the 
peace. 

The object of the proceedings under this section is prevention and not punish¬ 
ment of offences.^ It is to be used solely for the purpose of securing futuA good 
behaviour; it cEur never be used for the purpose of punishing past offences.* 

The Calcutta High Court has held that proceedings under the section ought 
not to be instituted with a view to bind down persons on an indefinite charge, after 
prosecutions against them on definite charges under the Penal Code have fkiled.* 
The Allahabad High Court is, however, of the opinion that where the proceedings 
follow soon after a discharge or acquittal, it is always necessary to make it dear that 
the proceeding was not insitituted as a means of punishing, in an indirect way, a 
man, who, the police were convinced, was guilty* and shortly afterwards,* it dis¬ 
tinguished the Calcutta case and held that proceedings under the section can be 
taken against persons against whom a charge of dacoity has foiled.* The Lahore 
High Court has hdd that Where a person has been discharged or acquitted no action 
can he taken under this section. Because unless a man is proved by habit a robber, 
housebreaker, thief, or forger, or by habit a receiver of stolen property, etc., this 
drastic measure cannot be taken against him.^ 

Sections 107, lOS, 100 and 110 are known as hafhmKihi sections of the Code 
‘lud they are not intended for furnishing the police with the means of detaining 
persons against whom a definite charge has been made but has broken down.* 

1. *Receivesf Information.’-"These words arc as wide as possible; there 
is no limit as to the nature of the information, no limit as to the source from which 
It may be\eoeived.* 

2. * Within the...limits of his jurisdiction.’—It is sufildait to give tlie 
Magistrate jurisdiction if the evil habits of the accused were practised and evil 


1 HaH Telangy (1900) 27 Cal. 781. 

* Vmbica Proshad, (1877) C. L. 

R. 268, 271; Bi^a, (1885) 10 Bom 
174, 175. • ' 

* Alep Pramanik, .(1906) 11 C. W.* 

* Sfnam eAd, (1900)> 6 A. L. J. R. 
487, 488. 

‘ Rtij Karan, (1900) 82 AIL 56. 


• Ibid. 

• Idam-ud-dln aUas lalanum, [1939] 
Lah. 68. 

■ BhaffoaH Prasad, (1921) 24 O. C. 
817; Jai Singh, (1980) G Luck. 86. 

• Mithu Khan, (1904) 27 AM. 172, 
178; Hiranand Ojha, (1922) 1 Pat. 
621. 
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reputation acquired ^thin the local limits of his jurisdiction. It is not necessary 
that he must be residing ^vitbin the limits of the Magistrate's jurisdiction."' 

3. * Habit.*—^The wcnrd is used in the sense of depravity of character as 
evidenced by the frequent repetition or commission of the offences mentioned 
in the section." The evidence of general repute " must be so general and over> 
whelming as to leave no practical doubt that the accused has been in the habit 
of committing thefts and robberies or other offences of the kinds specified.”" 

4 . * Harbours thieves.'—^This clause does ffot apply to horbour^g of dacoits 
which is intended to be dealt with under the substantive provision of s. 216A 
of the Penal Code.' 

6. * Offences Involving a breach of peace.'—Sec Comment on s. 106, p. 51. 

6. * Desperate and dangerous.*—^This expression means a man who shows a 

reckless disr^^d of the safety of the persons or the properties of his neighbours." 
The word ' neighbours' denotes the members of the community." " Dangerous 
character " means a person who is so desperate and dangerous as to render his being 
at large without security hazardous to the community. 

111. [Proviso as to European vagrants.'] Omitted hy s. 8 of Act 
XII of 1923. 

112. When a Magistrate acting under section 107, section 108, 

Order to be section 100 or Section 110 deems it necessary to 

">ade* require any person to show caused under such section, 

he shall make an order in writing, setting forth tlie substance of the 
information received,* the amount of the bond’ to be executed, the 
term for which it is to be in force, and the numbei, character and class 
of sureties* (if any) required. 

COMMENT.—Sections 112 to 12GA provide the procedure according to whicdi 
security can be asked either for keeping the peace or for good behaviour, i.e. under 
circumstances detailed in ss. 107*110. The inquiry is provided in s. 117; and if it 
results un&vourably to the person, he can be directed to execute a bond (s. 118) ; 
but if it ends in his favour, ,h^ is to be discharged (s. 119). 

Section 112 provides for the passing of a prelindnaxy order. The ordcarin 
question must be in writing, setting forth the substance of the hiformation received, 
the amount of the bond, the term of the bond, and the number, character and class 
of sureties, if any. 

1. * To show cause.’—^When a person is called upon to show cause why he 

should not be required to give security for good behaviour, he must be ready with 
his evidence when he appears in obedience to the notice. TWt is the meaning of Uie 
expression “ to show cause ” in law. If he 1^ been unable to bring the evidence 
with him on account of the shortness of the notice or other reasonable ^use, it is 
his duly, when he appears, to apply at once for summons to the witnesses he proposes 
to c^.^ The onus of proof, however, lies upon the prosecution to establish circum* 

' Dwga Halwai, (1016) 48 Cal. 680, 642. 

158: Manindra Mohan Sanyait (lfil8) * Manni Lai Awasthu (1028) 51 
46Cal.215;ilatigan,(1004)86Mad.06; All. 430 . 

Bapoo Yelktpa, (1907) 0 Bom. L. R. " Wahid Alt Khan, (1907) 11 C. 
244; Rant^hai Wa^jibhai, (1012) 14 W. N. 780, 791; MeHhiniha Mohan 
Bom. I, R. 880; Munna, (1016) 80 ’Sanyat, sup.; Pttrbalicharan Bai^a, 
AH. 189; iSlordhr £han, [1048] Kar. 514. (1984) 61 Cal. 588. 

* BhubaneshBoar Kuer, (1025) 6 Pat. * Parbaeiehacan BaM^, ibid. 

1. " Narayan, (1007) 8 Bom. L. R* 

" Sherkhan, (1898) Unrep. Cr. C. 1885, 1886, 82 Bom. 111. 
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stances justifying tbe aoticm of the Magistrate in calling upon persona to famish 
security.* 

2. * Order in writing, setting fortib the substance of the Information 

received. *—^Ihe passing of tbe pieliminaty order is obligatory.* It must be served 
on the accused.* A notice issued under the section must be accompanied by the 
order mentioned ;* but the omission to do so is only an irregularity which does not 
vitiate tbe proceedings.* The order must clearly diselose the substance of the 
information jeceived by the Ma§istrate,* otherwise it is illegal.* The source of 
information need not be disclosed.* 

3 . * Amount of the bond.’—^In fixing the amount of security the Magistoate 
should consider the station in life of the person concerned and should not go b^ond 
a sum for which there is a fait probability of his being able to find security. The 
imprisonment is provided as a protection to society against the perpetration of tbe 
crime by the individual, and not as a punishment for a crime committed, and, being 
made conditional on de&ult of finding security, it is only reasonable and just that the 
individual diould be afforded a foir chance at least of complying with the required 
condition of security.* 

4. ‘The number, character and class of sureties.’—According to the 
Allahabad High Court, the object of requiring security to be of good behaviour is to 
insure that a particular accused person shall be of good behaviour for the time 
mentioned in the order. It seems, therefore, to be reasonable to expect and Require 
that the sureties to be tendered should not be sureties from such a distance as would 
make it unlikely that they could exercise any control over the man for whom they 
were willing to stand sureties.** The Calcutta High Court has differed from this 
view and held that tbe test of the fitness of a surety is not whether he can supervise 
the person bound down, but whether he is a person of sufficient substmice to warrant 
his being accepted.** The Bombay High Court is of the opinion that the condition 
that the surety should be able to ccmtrol the accused is not a desirable condition.** 

113. If the person in respect of whom such order is made is pre- 
Procedure in res- Sent in Court, it shall be read over to him or, if he 

pect of person pre- so desires, the substance thereof shall be explained 
sent in Court. to him. 

114. If such person is not present in Court, the Magistrate shall 
Summons or war- i^ue a summoi» requiring him to appear, oi*, when 

*ant in case of per- such person is in custody, a warrant directing the 
^'on not so present, officer in whose custody he is, to bring him before 
the Court: 


* ^A^ul Kodir,* (1886) 0 All. 452. 
Krighnaswami ThaOutchari v. 

Vanamammlai BhashkUeaTt (1000) 80 
Mad. 282; Aameshwar, (1914) 86 All. 
2 B2; Raflansi, (1020) 42 All. 646. 

* Nga Wnein^ (1916) 8 B. L. T. 58. 
^ * StOba Nakiken, (1907) 17 M. L. 
J. 488. 


* SuJeman Adam, (1009) 11» Bom. 
Ih R. 740; Jffuhammad Jajir, (1881) 

All. 545, F.B.; Redbansi, supra; 
(1926) 49 A1I.A * 

• Romga Reddi, (1019) 48 Mad. 

jffofufir Reddy, (1917)^ 41 Had. 
w; Ram Gktdam, (1027) 2 Luck. 
*fi7; Vjagar Singh, (1928)^ 10 Lah. 


155 ; Muthtiawami Chettiar, [1040] Mad. 
885, F.B. 

* U^fagar Sin^, supra. 

> Mithu Khan, (1004) 27 All. 172. 

• (1860) 4 M. H. C. (App.) 46 ; 
Dedar Sircar, (1877) 2 Cal. 884, 385; 
Rama, (1892) 16 Bom. 372, 878; Roza 
Ali, (1900) 28 All. 80; Wasaya, (1901) 
P. R. No. 28 of 1001. 

** Rahim Bakhah, (1808) 20 All. 
206, 208; iVa5&tt Khan, (1902) 24 AU. 
471. 

** Adam Sheikh, (1908) 88 Cal. 400. 
** Jioa Naiha, (1914) 16 Bom. L. 
R. 138. 
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Provided that whenever it appears to such Magistrate, upon the 
report of a police-officer or upon other information (the substonce of 
wmch report or information shall be recorded by the Magistrate), 
that there is reason to fear the commission of a breach of the peace, 
and that such breach of the peace'cannot be prevented otherwise than 
by the immediate arrest of such person, the Magistrate may at any 
time issue a warrant for his arrest. ^ 

COMMESNT.—Ordinarily a summons should be issued to the person affected. 
It should be accompanied by a copy of the order. 

Proviso.—^In ordering the arrest of a person the Magistrate must act on 
recorded information; it is not enough for him to express a belief that sudi a course 
is necessary. Not only must he have ** reason to fear the commission of a breach 
of the peace ** but ** that such breach of the peace cannot be prevented otherwise 
than by the immediate arrest of such person.”* In no case should a Magistrate 
issue a warrant of arrest except upon the'clearest grounds for belief that unless be 
issues such warrant a breach of the peace is inevitable.* 

115. Every summons or ir. arrant issued under section 114 shall 
Copy of order un- accompanied by a copy of the order made under 

der section 112 to section 112, and such copy shall be delivered by the 
accompany sum- officer serving or executing such summons or war- 
mons or warrant. person served with, or arrested under, 

the same. 

116. The Magistrate may, if he sees sufficient cause, dispense with 
Power to dispense the person^ attendance of any person called upon 

with personal atten- to show cause why he should not be ordered to exe- 

cute a bond for keeping the peace, and may permit 
him to appear by a pleader. 

117. (1) When an order under section 112 has been read or ex- 
Inquiry as to plained under section 113 to a person present in 

tnith of informa- Court, *oT when any person Uppears or is brought 

before a Magistrate in compliance '^ith, or in execu¬ 
tion of, a summons or warrant, issued under section 114, the Magistrate 
shall proceed to inquire into truth of the information upon which 
action has been taken, and to take such further evidence as may appear 
necessary. 

^2) Such inquiry shall be made, as nearly as may be practicable 
where the order requires security for keeping the peace, in the manner 
hereinafter prescribed for conducting trials a!nd recording evidence in 
siunmons-cases; and where the order requires security for good be¬ 
haviour in the manner hereinafter prescribed for conducting trials 
and recording evidence in wanant-cases, except that no charge need 
be framed. 

{3) Pending the completion of the inquiry under sub-section (jf) 
the M^strate, if he considers-that immediate measures ere necessary 
for the prevention of a breach of the peace or disturbance of the public 
tranquillily or the commission of any offence or for the py:blic safety, 
may, for reasons to be recorded in writing, diAct *the persoA in respect 


Bdbua> (188S) 6 All. 132. 


DauM Singh, (1821) 14 All. 45. 
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of whom the order under section 112 has been made to execute a bond, 
with or without sureties, for keeping the peace or maintaining good 
behaviour untU the conclusion of the inquiry, and may detain him in 
custody until sudb bond is executed or, in default of execution, until 
the inquiry is concluded: 

Provided that— 

(а) no person against'whom proceedings are not being taken 
under section 108, section 109, or section 110, slmll be directed to execute 
a bond for idaintaining good behaivour, and 

(б) the conditions of such bond, whether as to the amount thereof 
or as to the provision of sureties or the number thereof or the pecuniary 
extent of their Jiability, shall not be more onerous than those specifi^ 
in the order under section 112. 

(4) For the purposes of this section the fact that a person is an 
habitual offender or is so desperate and dangerous as to render his being 
at large without security hazardous to the community may be proved 
by evidence of general repute or otherwise.^ 

(5) Where two or more persons have been associated together* 
in the matter under inquiry, they may be dealt with in the santb or 
separate inquiries as the Magistrate shall think just. 

COBiMENT.—^Thu section provides for inquiry after a notice and order ate 
served upon a person. The form of trial in cases for keeping the peaoe is the one 
for summons-cases, i.e. according to ss. 242-249; while in cases for good behaviour, 
the procedure is that provided for warrant-cases, i.e. ss. 252-259. In cases of 
ui^ency, the Magistrate has power to bind down the person till the close of the 
trial. There are two provisos : (1) that a provisional bond for good behaviour can 
be taken only from a person proixeded against under ss. 108-110; and (2) the 
conditions of the bond exacted under s. 117 can never be more onerous than those 
demanded under s. 112. Further, in cases under s. 110 evidence of general repute 
is admissible. A joint triaB of two or more persons ls<f>ermissible. 

Sub-section (2).—Inquiry.—^The inquiry under this section must necessarily 
be made.' It is a nil! judicial inquiry, evidence being taken in the presence of 
the parties charged.' The preliminary order passed under ss. 107 and 112 is not 
in the nature of a rule nim implying that the burden ctf proving innocence Is upon 
such person. The onus of proof lies upon the prosecution to establish circumstances 
justifying the action of the Magistrate in calling upon persons to furnish security.' 
A persinpCBlled upop to furnish security for good briiaviour must be given time, as in 
warrant-cases, to bring his wibiesseB and have their evidence recorded.* A consent 
to give security does not dispense with the necessity of inquiry, according to the 
Calcutta High Courtthough, according to the Allahabad High Court,* consent 
may form the basis of an order. 

Sub-section (3).—^The words any offence ** appearing in this sub-section 
do not mean any particular ofEence of the nature set out in s. 110, bearing in mind 
that an order under this sub-seciiion must have refmenoe to the inforpiation under 
8.110 and the^rder under s. 112 which follows it.* 

> Mul Chand, (1914) 87 All. 80. R. 1886, 82 Bom. Ill. 

* (HthU dhunder Biswar, (1877) 1 ' Bam Chandra HaMoTf (1908) 85 

C. L. R. 4& t Cal. 674. 

a Abdxa ^adir» (18^) § All. 452. • Ghariba, (1928) 46 All. 109. 

« jGCeramtiddin ^kar, (1914) 41 * Md. RiAm, [1948] Kar. 275. 

Cal. 606; NarayWt (1907) Q Bom. h. 
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Sub«8ectlon (4).—^Evidence of general repute. —Evidence of gener^ r^utc 
may be either evidence aa to the general opinion of tihe neighbourhood or com¬ 
munity in which the person concerned lives or to which he belongs or the personal 
opinion of the witnesses who ate examined. 

A man's general reputation is the reputation which he bears in the place in 
wlmh be lives amongst all the townsmen, and if it is proved that a man who lives 
in a particular place is looked upon by his felloe-townsmen, whether they happen 
to know him or not, as a man of good repute, tlmt is strong evidence that he is a 
man of that character. On the other hand, if the state of things is that a body of 
his fiellow-townsmen who know him, look upon him as a dangerous man and a man 
of bad habits, that is strong evidence that he is a nian of bad character.* 

The Calcutta High Court has held that evidence of general repute should be, 
if at all, acted upon with gresat caution and scrutiny.* The Madras High Court 
i^.of the <^inion that evidence of general repute is not of much value unless it is 
propped up by evidence of instances.* The Bombay High Court has held that 
evidence of general repute is admissible and it is not necessary that specific instances 
should be given.* The Allahabad ITigh Court has held that evidence of general 
repute must necessarily consist largely of * hearsay evidence,’ and such evidence is 
admissible as evidence of general repute.* The Lahore High Court has held that 
evidence of general repute is admissible. Mere suspicion of complicity in this oi 
that isolated offence is not evidence of general reputation.* 

1. * Or otherwise.’—^The Bombay High Court^ has ruled that hearsay evi¬ 
dence amounting to evidence of general repute is admissible. The Allahabad High 
Court* has, however, laid down that evidence of repute should be the evidence of 
persons who axe speaking to matters within their personal knowledge, and not trom 
hearsay, vague and general statements that a man is a habitual offender. The 
effect of the words ** or otherwise ” is to render admissible any evidence which 
would be relevant if the accused person ox persons were being tried on a charge of 
being habitual offenders. The principle of s. 80 of the Indian E^lridence Act applies.* 

2. * Associated together.’—^The phrase applies to persons acting in concert, 
whether that concert is due'^to mutual agreement aifiong themselves, or to the 
obedience to the orders of a common master ;^* or to persons iwho are confederates 
or partners as against whom all the evidence is equally applicable.** 

118. (1) lf> upon such inquiry, it is proved that it is necessary 

Order to give se- for keeping the peace or maintaining good behavi- 
curity. OUT, as the case may be, that the person in respect 

of whom the inquiry is made should execute a bond, with oi ^without 
sureties,' the Magistrate shall make an order accordingly: 

■a 

* Bai Isri Persfutdt (1805) 28 Cal. SaoaJram, (1014) 10 Bom. L. R. 048, 

621, 628; Rahu, (1020) 48 All. 186; 046. 

Angmif (1022) 45 All. 109; Po Fin, * Kumera, (1028) 51 All. 275. 

<1924) 2 Ban. 686; Kumdan, (1027) • Kundon, (1927) 0 Lah. 138; 

0 Lah. 133; Joi, iSfngh, (1030) 6 . Kekr (1028) 0 Lah. 586. 

Luck. 86. it * Jfaoji Pulehand, (1908) 6 Bom. 

* Badu Mir, (1026) 54 Cal. 270. L. R. 34. ,, 

■ Pedda Siva Beddi, (1881) 8 Mad. * Rtip iSingA, (1004) 1 A. L. J. R. 616. 

288, 289; Muthu Pittai, (1010) 84 ’ • Sarju, (1918) 41 AU. 281, 284. 

Mad. 255, 257. ** Srikanta Nath Slniha, (1906) 1 

* ShahtdAa Mahibukha, (1007) 0 C. L. J. 616, 625. 

Bom. L. R. 164; Raoji Fidchand, ** Angnu, supra. 

<1008) 6 Bom. L. R. 34, 85; Bhau 
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Provided— 

firstf that no person shall be ordered to give secimfy of a nature 
different from, or of an amount larger than, or for a period longer than, 
that specified in the order made under section 112 : 

secondly tiiat the amount of every bond shall be fixed -with due 
r^ard to the circumstances of the case and shall not be excessive: 

thirdly, that, when the nerson in respect of whom the inquiry is 
made is a minor, the bond shall be executed only by his sureties. 

COMMENT.—^If the result of the inquiry is unfavourable to the person, he 
is called upon to execute the bond and furnish suretieB. There are three safeguards: 

(1) the terms and conditions cannot be more onerous than those fixed in the notice: 

(2) the amount of the bond shall be reastmable; and (8) if the person is a minor, 
the bond is to be executed by his guardian. 

1. * Sureties.*—The object of the law is that sureties should be responsible 

for the good behaviour of the person called upon to provide security.^ 

Proviso 1.—^Where the notice issued is for keeping the peace it is not permissible 
to make the final order for good behaviour.* 

Amount of suretyship.—In fixing the amount of security the Magistrate 
should consider the station in life of the person concerned, and should not go beyond 
a sum fat which there is a fair probability of his being able to find security.* , The 
amount should not be in excess of that stated in the notice.* 

119. If, on an inquiry under section 117, it is not proved that it is 

Discharge of per- necessary for keeping the peace or maintaining good 
son informed aga- behaviour, as the case may be, that the person in 

respect of whom the inquiry is made, should execute 
a bond, the Magistrate shall make an entry on the record to that effect, 
and if such person is in custody only for the purposes of the inquiry, 
shall release him, or, if such person is not in custody, shall discharge 
him. 

COMMESNT.—If the inquiry against the accused results in his favour, the 
person is allowed to depart; or is discharged if he is id custody. 

The term “ di^dutrged *’ is not used in its teclmical sense, for there is no 
** charge ’* feamed in security proceedings. It is used in the sense of a permimion 
to depart. It is not competent therefore to a District Magistrate to interfere with 
a discharge under this section, and order further inquiry.* Similarly, a Sessions 
Jwlge has no jurisdiction to set aside an order of discharge passed undew this section 
and to order further inquiry.* 

'C .—Proceedings in all Cases subsequent to Order to 

furnish Security. 

120t (i) If any person, in respect of whom an order requiring 
Commencement security is made under section 106 or section 118, 
of period for which is, at the time such order is made, sentenced to, 
security is required, qj. undergoing a sentence of, imprisonment, the 

* Sheo Buksh, (1870) 2 N. «W. P. * Velu Tayi Ammal v. CkUbanbara- 

205. velu Pdlai, (1909) 88 Mad. 85; Boehan 

* Dricer, (1898) 25 Cal. 798. Sin^, (1928) 46 AIL 285; Imam 

* Bama, (1892) 16,Bom. 872; Bosa* Mondat, (1900) 27 Cal. 662; Dayanafk 
AH, (1900) 28, All. 80; Wasaya, (1901) Taluqdar, (1905) 88 Cal. 8. 

P. R. No. 28*of 1901. * ' * Mahammod Yusuf v. Abdul Majid, 

* Belagal Ramacharlu, (1902) 26 (1930) S3 AU. 148. 

Mad. 471. 
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period for which such security is required shall commence on the expi> 
ration of such sentence. 

(2) In other cases such period shall commence on the date of such 
order unless the Magistrate, for sufficient reason, fixes a later date. 

121. The bond to be executed by any such person shall bind him 

Co tents f bo d peace or to be of good behaviour, as the 

ntentso Don . lattCT case the ccmunission 

or attempt to commit, or the abetment of, any offence punishable with 
imprisonment, wherever it may be committed, is a breach of the bond. 

COBfMENT.—IVhere the bond taken is for good behaviour, it is a breach 
of the bond if the person is during its term convicted either of abetment or attempt 
or commission of an offence, punishable with imprisonment, wherever committed.* 
A bond for keeping the peace is broken when the person does some act ** which is 
likely in its consequences to provoke a breach of the peace.’** In each case, the 
surety can be called upon to forfeit his bond. The onus lies on him to show that he 
is not liable.* 


122. (i) A Magistrate may refuse to accept any surety offered. 

Power to reject or may reject any surety previously accepted by 
sureties. him or his predecessor imder this Chapter on the 

ground that such surety is an unfit person^ for the purposes of the 
bond : 

Provided that, before so refusing to accept or rejecting any such 
surety, he shall either himself hold an inquiry on oath into the fitness- 
of the surety, or cause such inquiry to be held and a report to be made 
thereon by a Magistrate subordinate to him. 

(2) Such Magistrate shall, before holding inquiry, give reasonable 
notice to the surety and to the person by whom the surety was offered 
and shall in making the inquiry record the substance of the evidence 
adduced before him. 

(3) If the Magistrate is satisfied, after considering the evidence sn 
adduct either before him or before a Magistrate deputed under sub¬ 
section (i), and the report of such Magistrate (if any) that the surety 
is an unfit person for the purposes of the bond, he shall make an order 
refusing to accept or rejecting, as the case may be, such surety and 
recording his reasons for so doing: 

Provided that, before making an order rejecting any surety who 
has previously been accepted, the Magistrate shall issue his summons 
or warrant, as he thinks fit, and cause the,person for whom the surety 
is bound to appear or to be brought before him. 

COMMENT.—The Magistrate has power to lefase to accept a surety or to 
reject a surety already acoei»ted by him or his predecessor. In either case, the 
ground of refusal should be that the surety is an unfit person, such unfitness being 
for the purposes of the bond. There should invariably be an inquiry recording 
evidence before the refusal or rejection ; and before commencing the inquiry, there 
should be notices both to the surety and the person bound over.* The or^ for 

C 

* Sham Sundar Chowdhryf (1808) Botf, (1872) 18 W. R. (CrJ 68. 

2 Beng. L. R. (A. Cr. J.) 11. * Matu Mohan Lai, (1898) 21 All.. 

* Anantha/Marri v. AnairMt€u:harri, 86. 

(1881) 2 Mad. 169; Horan Chunder 
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teftisal ot rejectioa Bhould be in writing and contain xeasona for the order. Where 
a surety who has once been acoq>ted is rejected, the presenee of the person bound 
over is necessary in Court. 

1. * An unfit person.*—The grounds upon which a Magistrate has power to 

refuse to accept a surety must be such as are valid and reasonable in the circum¬ 
stances of each case as it arises.' It is no disqualification in a surety that he is a 
relation.* As long as the securij^ is good and sufficient, and the sureties are of a 
satisfoctory ^character and class, it and they cannot be rejected.* 

123. (7) If any person ordered to give security under section 106 
Imprisonment in or section 118 does not give such security on or 
default of security, before the date on which the period for which such 
security is to be given commences, he shall, except in the case next 
hereinafter mentioned, be committed to prison, or, if he is already in 
prison, be detained in prison until such period expires or until within 
such period he gives the security to the Court or Magistrate who made 
the order requiring it. 

(2) When such person has been ordered by a Magistrate to give 
Pioceeding when security for a period exceeding one year, such 

to be laid before Magistrate shall, if such person does not give such 
High Court or Court security as aforesaid, issue a warrant directing •him 
of Session. detained in prison pending the orders of the 

Sessions Judge or, if such Magistrate is a Presidency Magistrate, pend¬ 
ing the orders of the High Court; and the proceedings shall be laid, 
as soon as conveniently may be, before such Coiurt. 

(3) Such Court, after examining such proceedings and requiring 
from the Magistrate any further ii^ormation or evidence which it 
thinks necessary, may pass such order on the case as it thinks fit: 

Provided that the period (if any) for which any person is imprisoned 
for failure to give security shall not exceed three years. 

(3A) If security Jbas been requiied in^the course of the same 
proceedings from two or more persons in respect of any one of whom 
the proceedings Ore referred to the Sessions Judge or the High Court 
under sub-section (2), such reference shall also include the case of any 
other of such persoite who has been ordered to give security, and the 
provisions of sub-sections (2) and (3) shall, in that event, apply to the 
case of such other person also, except that the period (if any) for which 
he ma3r*be imprisoned shall not exceed the period for which he was 
ordered to give security. 

(3ff)> A Sessions Judge may in his discretion transfer any proceed¬ 
ing laid before him under sub-section (2) or sub-section (3A) to an 
Additional Sessions Judge or Assistant Sessions Judge and upon such 
transfer, such Additional Sessions Judge or Assistant Sessions Judge 
may exercise the powers of a Sessions Judge under this section in res¬ 
pect of such proceedings. *’ 

(4) If the security is tendered to the officer in charge of the jail, 
he shall forthwith refer the matter to the Court or Magistrate who made 
the order, and shall await the orders of such Court or Magistrate. 

* Asira^ Mandal, 41 Cal. * Shib Singh, (1902) 25 All. 181. 

764. > Ganni, (1875) 7 N. W. P. 249. 
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Kind of impri- (5) Imprisonment for failure to give security 

sonment. for keeping the peace shall be simple. 

(6) Imprisonment for failure to give security for good behaviour 
shall, where the proceedings have been taken under section 108, be 
simple and, where the proceedings have been taken under section 109 
or section 110, be rigorous or simple as the Court or Magistrate in each 
case directs. • 

COMMENT.—^Where a person fails to give security, he is detained in prison. 
The imprisonment awarded for failure to give security for peace (ss. 106, 107) and 
for good behaviour in cases of sedition (s. 108) is simple; in other cases, that is of 
vagrants and suspected persons (s. 109), or of habitual offenders, under s. 110, 
it may be rigorous or simple. Tlie extreme limit of such imprisonment is three years. 
Where the period of security exceeds one year in duration, the proceedings are to 
be laid for orders before the Sessions Judge or the High Court. 

A person undergoing a sentence of imprisonment cannot be obliged to give 
security for good behaviour until tb** period of that imprisonment ends; nor can 
the order for imprironment in default be made till then.^ If, in the meantime, 
he is convicted of anotlicr offence and sentenced to a fresh term of imprisonment, 
the order shall not be passed, until the expiry of both imprisonments.* 

Where a person is committed to prison for failure to give seciuity, and he is 
subsequently sentenced to imprisonment on conviction of an offence, the term 
of imprisonment cannot be deferred but must commence at once, according to 
the High Courts of Bombay* and Madras* and the former Chief Court of the Punjab.* 
llie Allahabad High Court* is of the contrary opinion. 

Sub-section (2).—Where a reference is made to the Sessions Judge, he is 
bound to give notice to the person concerned and also to hear his pleader if he 
should be so represented. If the Judge confirms the order of imprisonment he is 
bound to find special ground, on which the order is passed, having special reference 
to tlie section. It is nut sufficient to find in general terms tliat it is for the interest 
of the community at large that such person should b«. bound over to be of good 
behaviour.* 

Appeal.—^Thcre is no provision in the Code allowing an appeal from an order 
of imprisonment in default of flirnlshing security passed under this section.* 

124. (1) Whenever the District Magistrate or a Chief Presidency 
Pdfht to release Magistrate is of opinion that any person imprisoned 
person imprisoned for falling to give security und^ this .Chapter 
for fi^ng to give may be released without hazard tb the community 
security. I^q other person, he may ordei suqh person 

to be discharged. 


* * Appa Ganu, (1895) Unrep. Cr. 
C. 705: Rangaya Htmnugta, (1902) 4 
Bom. h. R. 984. 

' Pandu KhandUf (1895) Unrep. 
Cr. C. 774. 

■ Tulshya BahirUf (1898) Unrep. 
Cr. C. 070i Kanji Jaysing, (1902) 5 
Bom. L. R. 20 ; Durga Bahirav, (1904) 
6 Bom. L. R. 1098; Arjun Ambo, 
(1909) 12 Bom. L. R. 129, 34 Bom. 
820 ; Vishnu Batkrishna, (1912) 14 


Bom. L. R. 965, 87 Bom. 178. 

* Muthuhomaran, (1903) 27 Mad. 
525; Joghi Kannigan, (1908) 81 Mad. 
515. • 

* Daoan Chand, (1895) P. R. No. 
14 of 1895. 

* Tula Khan, (1908) 80 All. 834. 

* NeMU Lai Jha, UOOO) 27 Cal. 
656; Amir Bbla, (1911) ^5 Bom. 271, 
18 Bom. L. R. 208. 

■ Ngq Tun Zu, (1984) 18 Ran. 287. 
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(2) Whenever any person has been imprisoned for failing to 
security under this Chapter, the Chief Presidency or District Magistrate 
may (unless the order uas been made by some Court superior to his 
own) make an orda* reducing the amount of the security or the number 
of sureties or the time for which security has been required. 

(d) An order under sub-section (1) may diiect the discharge of 
such person either without-tconditions or upon any conditions which 
such persdn accepts : 

Provided that any condition imposed shall cease to be operative 
when the pexiod for which such person was ordered to give security 
has expired. 

(4) The Provincial Government may prescribe the conditions 
upon which a conditional discharge may be made. 

(d) If any condition upon which any such person has been dis¬ 
charged is, in the opinion of the District Magistrate or Chief Presidency 
Magistrate by whom the order of discharge was made or of his successor, 
not fulfilled, he may cancel the same. 

(ff) When a conditional order of discharge has been cancelled 
under sub-section (d), such person may be arrested by any police- 
officer without warrant, and shall thereupon be produced b^ore the 
District Magistrate or Chief Presidency Magistrate. 

Unless such person then gives security in accordance with the terms 
of the original order for the unexpired portion of the term for which 
he was in the first instance committed or ordered to be detained (such 
portion being deemed to be a period equal to the period between the 
date of the breach of the conditions of discharge and the date on which, 
except for such conditional discharge, he would have been entitled 
to release), the District Magistrate or Chief Presidency Magistrate 
may remand such persbn to prison to undergo such unexpired portion. 

A person remanded to prison under this sub-section shall, subject 
to the. provisions of section 122, be released at any time on giving 
security in accordance with the terms of the original order for the un- 
evpired portion aforesaid to the Court or Magistrate by whom such 
order was made, or to its or his successor. 

COMMENT.—Either the Chief Presidency Magistrate or District Magistrate 
may release a jierson before the expiration of the period with or without conditions, 
if It can be done without hazard to the community or any other person. It is open 
to either of them to reduce the amount or number of sureties, or shorten the period 
of security. If there is breach of the condition, the order of discharge is liable to be 
cancelled and-the person can be called up<xi to furnish sureties for the rest of the 
unexpired term. 

Sub-section (3).—^This Bub>section is intended to enable persons committed 
to prison undiA Chapter VIII of the Code to be sent to Industrial Homes and 
Settlements of the Salyation Army, or to other similar Homes ot Settlements, where 
it may be possible to reform them and make them accustomed to regular work of a 
kind which/bay be useful to them after the expiry of their period of detention.* 

. * S. O. R. 
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125. The Chief Presidency or District Magistrate may at any 

Power of District sufficient reasons* to be recorded in 'writing, 

Magtstratetoconeel cancel any bond for keeping the peace or for go^ 
ray bond for keep- behaviour executed under this Chapter by ord^ 
ing the peace or of any Court in lus district not superior to his 
good behaviour. Court. 

COMMENT.—^This section applies to cases inVhich a bond has b^ra executed 
and the District Magistrate or Chief Presidency Magistrate, thinking it no longer 
necessary that the person should be bound o'ver, cancels the bond, thus discharging 
him rad his surety from all liability. 

1. * For suflBclent reasons. *—^The words should be givoi their plain natural 

meaning. A Full Bench of the Calcutta High Courts has held thah a District Magis¬ 
trate has power to direct cancellation of a bond on grounds other than that the 
bond is no longer necessary. A Full Bench of the Madras High Court,' followings 
the same view, has held that the District Magistrate can set aside the order passed 
by a subordinate Magistrate as havh g been passed on insuflBcient grounds. The 
Allahabad High Court* has taken a different view and has held that the cancdlation 
can only be on the ground that the bond is no longer necessary. The Patna High 
Court has followed the Allahabad High Court.* 

126. (1) Any surety for the peaceable conduct or good be- 
Discharge of su- haviour of another person mav at any time apply 

reties. to a Presidency Magistrate, District Magistrate, 

Sub-divisional Magistrate or Magistrate of the first class to cancel 
any bond executed under this Chapter within the local limits of his 
jurisdiction. 

(2) On such application being made, the Magistrate shall issue 
his summoiis or warrant, as he thinks fit, requiring the person for whom 
such surety is bound to appear or to be brought before him. 

126A. When a person for whose appearance a warrant or sum- 
Security for un- mons has been issued under the« proviso to sub¬ 
expired period of section (3) of section 122 or under section 126, 
**®"‘*- sub-section (2), appears or is brought before him, 

the Magistrate shall cancel the bond executed by such person and shall 
order such person to give, for the unexpired portion of the term of 
such bond, nesh security of the same description as the original security. 
Every such order shall, for the purposes of sections i21, 122, 123 and 
124, be deemed to be an order made under section 106 or section 118, 
as the case may be. 


' Nabu Sardar, (1006) 84 Cal. 1, 
8 , F.B. ; Jktyanath Thakur, (1009) 87 
C&l. 72. 

* Mare Qaad, (1018) 37 Mad. 

125, F.B. 

* Banastsi Da» v. Pertab Singh, 
(1912) 85 AIL 103; Siia Ram, (1017) 
89 All. 466; Shankar Lai, (1910) 41 


All. *351; Nizam-ud-din Khan v. 
Muhammad Zia-ul-Nabic- Khan, (1022) 
,44 All. 614. But see, contra, Baldeo 
Singh V. Jugqb Kiahore, (1911) 83 
All. 610; Lam, (1017) 4(1 ^40* 

* Dwrgh Singh v. Amor Dayal 
Singh, (1921) 8 P. L. T. 103. 



8ECB. 125-180.] 


UNLAWFUl. ASSEMBLIES. 


CHAPTER IX. 

Unlawful Assemblies. 

127. (1) Any Magistrate or officer in charge of a police-station 

Assembly to die- command any unlawful assembly, or any 

perse on command assembly of five or more persons likely to cause 
of ^ Magistrate or a disturbance of the public peace,* to disperse; 
police-offices. ajiij it shall thereuiMn be the duty of the members 

of such assembly to disperse accordingly. 

(2) This section applies also to the police in the town of Calcutta. 

COMMENT.—^This is a second branch of the preventive provisions of the 
Code. It deals with an assembly which is unlawful (see s. 141 of the Indian Penal 
Code), or which is likely to cause a breach of the peace. An assembly of the kind 
described may be commanded to disperse either by a Magistmte or an officer in charge 
of a police-station (s. 127). If the assembly shows no disposition to disperse quietly, 
force may be employed to disperse it; and it is permissible to requisition the aid 
of any male person (s. 128). Where this is ine&ctual, the Magistrate of the highest 
rank present may cause it to be dispersed by military force (s. 120). The miUtaiy 
must use minimum force and cause minimum injury to person and property (s. 180). 
In cases of emergency, when no Magistrate is present, a Commissioned Army Officer 
can act on his own initiative ; but he should communicate with the nearest Magistrate 
at the earliest opportunity (s. 131). The officer has also power to take into custody 
any offending person (s. 181). No person acting under the Chapter is liable to be 
criminally prosecuted except with the sanction of the Provincial Government 
(s. 132). 

1. * Assembly... .likely to cause a disturbance of the public peace.'— 

Even a religious assembly (e.g., the Salvation Army) congregated in a public street 
so as to draw crowds of people is likely to cause a disturbance of the public peace.' 

128. If, upon being so commanded, any such assembly does not 

. , disperse, op if, without being so commanded, it 

to conducts itself in such a manner as to show a deter¬ 

mination not to disperse, any Magistrate or officer 
in charge of a police-station, whether within or without the presidency- 
towns, may proceed to disperse such assembly by force, and may require 
the assistance of any male person, not being an officer, soldier, sailor 
or airman in His Majesty’s Army, Navy or Air Force or a volunteer 
enrolled under the Indian Volunteers Act, 1869, and acting as such, 
for the purpose of dispersing such assembly, and, if necessary, arrest¬ 
ing and confining the persons who form part of i1^ in older to disperse 
such assbmbly or that they may be punished according to law. 

129. If any such assembly cannot be otherwise dispersed, and if 
Use of militaiy it is necessary for the public security that it should 

be dispersed, the Magistrate of the highest rank 
who is present may cause i1^ to be dispersed by military force. 

130. (JO When a Magistrate determines to disperse any such 
Duty of officer assembly by military force, he may require any 

conm^d^troc^s commissioned or non-commissioned officer in tx>m- 
trate to dispme ni^nd^of any soldiers in Her Majesty’s Army or 
assembly. * of any volunteers enrolled under the Indian Volun- 

' Tudeer, (1882) 7 fiom. 42. 
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teers Act, 3869, to disperse such assembly by military force, and 
to arrest and confine such persons forming part of it as the Magistrate 
may direct, or as it may be neccssaty to anest and confine in order to 
disperse the assembly or to have them punished according to law. 

{2) Every such officer shall obey such requisition in such manner 
as he thinks fit, but in so doing he sliall use as little force, and do as 
little injury to person and property, as may be consistent with dis¬ 
persing the assembly and arresting and detaining such pcisohs. 

131. When the public security is manifestly endangered by any 
Power of crnnmis- such assembly, and when no Magistrate can be com- 

sioned milituy offl- municated with, any commissioned officei of Her 
ceiB to disperse as- Majesty’s Army may disperse such assembly by 
•®*“'**y* military force, and may arrest and confine any pei- 

sons forming part of it, in order to disperse such assembly or that 
they may be punished according to law; but if, while he is acting under 
this section, it becomes practicable for him to communicate with a 
Magistrate, he shall do so, and shall thenceforward obey the instruc¬ 
tions of the Magistrate as to whether he shall or shall not continue 
such action. 

132. No prosecution against any person fitr any act purporting 

Piote^ion aga- ^ done under this Chapter shall be instituted in 

li^ prraroution for j^jjy Criminal Court, except with the sanction of the 
acts done under 

this Chapter. Provincial Oovernment; and— 

(a) no Magistrate or police-officer acting under this Chapter in 
good faith, 

(b) no officer acting under section 181 in good faith, 

(c) no person doing any act in good faith, in compliance with 
a requisition under section 128 or section Isp, and 

(d) no inferior officer, or soldier, oi* volunteer, doing any act in 
obedience to any order which he was bound to obev% shall be deemed 
to have thereby committed an offence: 

Provided that no such prosecution shall be instituted in any 
Criminal Court against any officer or soldier in His Majesty’s Army 
except with the sanction of the Central Government. 


CHAPTER X. 

Public Nuisances. 

133. (i) -Whenever a District Magistrate, a Sub-divisional 
Ccmditional order Magistrate or a Magistrate^ of the first class con¬ 
fer removal of nu- siders, on receiving a police-report <»r other in- 
iaance. formation and on taking such^ evidence (if any) 

as he thinks fit, ^ 

that any unlawful obstruction or nui-saned should be removed 
from any wayj river or channel vrhich is or may be lawfully used by 
the public, or from any public place^ or 
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that the conduct of any trade or occupation, or the keeping of 
any goods or merchandise, is injurious to the health or physic^ comfort 
of the community, and that in consequence such trade or occupation 
should be prohibited or regulated or such goods or merchandise should 
be removed or the keeping thereof regulated, or 

that the construction of any building, or the disposal of any sub' 
stance, as likely to occasion^conflagration or explosion, should be pre- 
vented or" stopped, or 

that any building, tent or structure, or any tree is in such a condi' 
tion that it is likely to fall and thereby cause injury to persons living 
or carrying on business in the neighbourhood or passing by, and that 
in consequence the removal, repair or support of such building, tent 
or structure, or the removal or support of such tree, is necessary, or 

that any tank, well or excavation adjacent to any such way or 
public place should be fenced in such manner as to prevent danger 
arising to the public, or 

that any dangerous animal should be destroyed, conftned or other¬ 
wise disposed of, 

such Magistrate may make a conditional order^ requiring the person 
causing such obstruction or nuisance, or carr 3 dng on such tr^e or 
occupation, or keeping any such goods or merchandise, or owning, 
possessing or controlling such building, tent, structure, substance, 

‘ tank, well or excavation, or owning or possessing such animal or tree, 
within a time to be fixed'in the order, 

to remove such obstruction or nuisance; or 

to desist from carrying on, or to remove or regulate in such manner 
as may be directed, such trade or occupation; or 

to remove such goods or merchandise, or to regulate the keeping 
thereof in such manner as may be direct^,* or 

to prevent or stop,the erection of, or to isemove, repair or support, 
such building, tent or structure; or 
to remove oir support such tree; or 
to alter the disposal of such substance; or 
to fence such tank, well or excavation, as the case may be; or 
to destroy, confine or dispose of such dangerous animal in the 
manner provided in the said order; 
or,*^ if he objects so to do, 

to appear before himself or some other Magistrate of the first or 
sec>ond class, at a time and place to be fixed by the order, and move 
to liave the order set aside or modified in the manner hereinafter 
provided. 

(2) No order duly made by a Magistrate under this section shall 
be called in question in an^ Civil Court. 

Explang^ion, —A * public place * includes also property belonging 
to the State, camping grounds an(^ grounds left unoccupied for sanitary 
or recreative purposes. 

CIOBlAfEI^T.—^The -third branch of preventive jurisdiction is the power of 
Magistrates to deal with public nuisances. Though not so dangerous as occasions 
for keeping the peace or gool behaviour, nor so emergent as unlawful assemblies. 
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aie yet sufficiently fraught leith potential danger as to warrant a summary 
actioii on the part of the magistracy. It is only on proof of urgaicy, or imminent 
danger to the public interest that action under this section el seq can be taken and 
that these provisknis should not be allowed to be used as a substitute for litigation 
in civil Courts.^ The power can be exercised either on receipt of a police report or 
other information, and arises under the six circumstances enumerated. It results 
in a conditional order (s. 133). The order can be served as if it were a summons 
(s. 184). On the service being effected, the per^n concerned may carry out the 
order, in which case the proceedings will come to an end [s. 135 (a) ]. If he does 
not, he shows cause against the order or applies to the Magistrate for the appointment 
of a jury to try whether the order is reasonable and proper [s. 135 (b) ]. If the person 
does not comply with the order and fails to appear before the Magistrate, the order 
is made absolute (s. 180). If he successfully shows cause, the order is discharged; 
but if the cause shown is not satisfactory, the order is made absolute (s. 187). There 
is another line of action open to the person. He may appear before the Magistrate 
and claim a jury; whereupon, the Magistrate appoints a foreman and one or two 
jurors and asks the person to appoint an equal number’of jurors (s. 138). If the 
jury find against the person, tlie order will be made absolute. If they suggest any 
modification which is accepted by the Magistrate, t(^ order will be made absolute 
subject to such modification. If Uic jury find in favour of the person, the pcooeedings 
will come to on end (s 130). If the person disputes' the existence of any public 
right in any way, river, fdiannel or place, the Magistrate will hold a preliminary 
inquiry, and if he finds the contention good, tlic question will be left to be determined 
by a civil Court. If there is no substance: in the contention the inquiry will proceed 
(s. 180A). When an order is made absolute imder s. 136, 137, or 130, the person 
will be called upon to cany it out within a specified time ; if he fails to so cany it 
out, he can be prosecuted under s. 188 of the Indian Penal Code [s. 140 {/) ]. It is 
also open to the Magistrate to carry out the order and recover costs from the defaulter 
[s. 140 (2) ]. If the person fails to appoint jurors or the jury fail to deliver their 
verdict in time, the Magistrate may Uinself pass the final order (s. 141). In cases 
of imminent danger or injury of a serious kind to tlie public, the Magistrate may 
forthwith issue an injunction to the public (s. 142). The Magistrate has also the 
power to order any person not to repeat or continue a public nuisance (s. 14.*}). 

The public nuisances which can be redressed under the section fall under six 
categories:— 

(1) The unlawful obstruction or nuisance to any way, river or channel lawfully 
used by the public or to a public place; 

(2) the conduct of any trade or occupation or the keeping of any goods or 
merchandise as injurious to the healtli or physical comfort of the community; 

(8) the construction of any building or the disposal of any substance as likely 
to occasion conflagration or explosion ; 

(4) a building, tent or structure or a tree as likely to fall and cause injury to 
persons; 

(5) an unfenced tank, well or excavation, near a public way or place; and 

(6) a dangerous animal requiring destruction, confinement or disposal. 

In all proceedings initiated under this sectnn, the Magistrate should bear 
in mind that he is supposed to be acting purely in the interests of the public, and 
should be on his guard against any tendency to use this section as a substitute for 
Utigation in the civil Court in order to the settlement of a pri'^te dispute.* 

* TuM Korn, [10301 Lah. 881. 87 All. 26, * * 

* Farzand AH v. Hakim AH, (1014) 
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The Magistrate’s jurisdiction b not ousted because of a bona fide claim of 
title being rataed.^ 

Glaiiae (1).—* Public .'—A class or community residing in a particular locality 
may come witliin the term * public.* The number of persons daiming the right 
and the nature of right itself wOl be the criteria on which condnsiona may be arrived. 
The best criterion will be to see whether the right b vested in such a large number 
of persons as to make them una8Cf;Ftainable and to malm them a community or class. 
A public right does not depend upon the number of individuals who enjoy it. It b, 
generally speaking, that which must be enjoyed by members of the general un¬ 
ascertained mass of the public.* 

The Magbtrate b forbidden to proceed if the exbtence of the public right is 
denied, until the existence of the right claimed has been determined by a dvil Court.* 
The words of the dause seem to imply not only that the way, river or diannel 
must be one of public use, but that the obstruction must be of that public use.* 
It b immaterial whether the obstruction causes practical inconvenience or not.* 
Clause (2).—^Trade or occupation.—^Thb clause deals with occupations or 
trades which are in thansetves injurious to health and physical comfort, and has 
nothing to do with trades which in themselves are innocuous but in the course of 
which the manager or plier of them commits a public nuisance.* ^Vhere the engine 
of a factory was causing noise so as to be a serious nuisance to the people living in 
the neighbourhood, the Court forbade the working of the engine from 0 p.k. to 

Prostitution.—Prostitutes carrying on their occupation at certain places on 
a public road can,* but prostitutes who live in thdr houses and behave themsdves 
orderly and quietly cannot,* be dealt with under thb section. 

Clause (4).—^Persons protected by this dause arc ** persons living or carrying 
on business in the neighbourhood, or passing by.” The clause does not apply to 
persons living actually in the alleged dangerous building. It does not apply to a 
house standing within its own compound.** 

Clause (5).—Under this clause, the Magistrate has only the power to require 
excavation adjacent to a public way to be fenced: he cannot order the person 
concerned to fill it up** or *to repair it.** He cannot’order a person to excavate a 
tank.** , 

1. ' Gondltloiud order.’—general** or an unconditional** order cannot be 

made. The order should not be vague, indefinite or unambiguous, but should 
be such as to afford by its terms to the person to whom it b directed what he b to do 
in order to comply with it. 


* IteanjSagar Mandal v. Aldi Naskar, 
(1922) 49 Cal. 682, V.B.; Abdul Wahid 
Khan v. AbduUah Khan, (1923) 45 AH. 
656. 

* Hamandan Lai, (1038) 18 Pat. 76. 

* Sadasheo Ckiniaman v. CMnta- 
man Khushalrao, [1945] Nag. 461. 

■* MahaTanaShriJaswatsangji,{lSVr} 
22 Bom. 088, 092. 

» Kedar Nath, (1901) 23 AIR 159, 
161; Jagrtuhan Bharthi v. Madan 
Pande, (1026) 6 Fat. 428. , 

* Bareiro, (1888) P. R. No. 47 of 
1888; MoH JShah, (1889) P. R. No. 
39 of 18806 CMeal CMmd,' (1919) 1 
I^h. 168. 

' * Baghunandan Prasad, (1981) 58 


All. 706. 

• Mt^Nur Jan, (1899) P. R. No. 2 
of 1900. 

* Nundo Kumasree Peshagmt, (1875) 
24 W. R. (Cr.) 68 ; Basarda Baistabi, 
(1901) 5 C. W. N. 566. 

** Jasoda Nand, (1808) 20 All. 501. 

** Sulemanji Gulam Husein, (1896) 
22 Bom. 714; Alumla GuruvitA, (1908) 
81 Mad. 280. 

*• Tatya, (1871) Unrep. Cr. C. 50. 

»« Paul Doss, (1868) 10 W. R. (Cr.) 51. 

** Manekehand, (1887) Unrep. Cr. 
C. 842. 

** Brojokanto Roy Chowdhuri, (1888) 
9 Cal. 687. 
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Sub-section {2 ).—The Magistrate's order is not a conclusive determination 
of the question of title. The party aggrieved may bring a suit under s. 42 of the 
Specific Relief Act against any one of the public who formally claims to use the 
land in dispute as a public road.^ 

Sections 133 and 144.—The essential difi’erenee between these two sections 
is that the former expressly directs that the injunctional order of the Magistrate 
should, in cases to which that section applies, b^an order niiti so to speak, that is 
an order accompanied by a condition that it is not to operate, if the party shows 
cause, within a specifled time, why the order should not be obeyed; while, on the 
other hand, s. 144 speaks only of an order absolute, without saying that the party 
is to be afforded an opportunity for showing cause against the order.* Orders 
under the former section are tp be directed to, and served on, persons individually : 
whereas under the latter section, an order may be directed to the public generally, 
when frequenting or visiting a particular place, to abstain from a certain act.* 
Where proceedings are taken un^cr s. 13H no order can be passed under s. 144.* 

134. (1) The order shall, if practicable, be served on the person 
Service or notifi- against whom it is made, in manner herein provided 

cation of order. for service of a summons. 

(2) If such order cannot be so served, it shall be notified by pro¬ 
clamation, published in such manner as the Provincial Government 
may by rule direct, and a copy thereof shall be stuck up at such place 
or places as may be Attest for conveying the information 'to such person. 

135. The person against whom such order is made shall— 

Person to wlwm • . (a) perform, within the time and in the man- 

to ^bey OT specified in the order, the act directed thereby; 

cause or claim jury, or 

(b) appear in accordance with such order and either show cause 
against the same, or apply to the Magistrate by whom it was made to 
appoint a jury to try whether the same is reasonable and proper. 

COMMENT.—^Three alternatives are open to a p«son who is served with a 
notice. First, he may cany out the order; secondly, he may show cause against 
the order; or, thirdly, he may apply for a jury. These three alternatives are 
mutually exclusive. It is desirable lliat reasonable opportunity should be given 
to the party to show cause under cl. (6) of this section or adduce evidence under 
s. 187(1).* 

136. If such person does not perform such act or_appear qnd show 
Consequence of cause or apply for the appointment of a jury as 

his failing to do so. r^uired by section 1(15, he shall be liable to the 
penalty prescribed in that behalf in section 18^ of the Indian Penal 
Code, and the order shall be made absolute. 

Procedure where ^ 137.' (I) If he appears and shows cause 
he appears to show against the order, the Magistrate shall take evidence 

in the matter as in a i^mmons-case. 

* Chuni LaU v. Ram Kishen Sahu, « * JoMiu, (1886) 8 All. 60. 

(1888) 15 Cal. 400, F. B.; Secretary * Abdul Rahman Mia v. •Safar AH, 

of State V. Jethabhai Kalidas, (1802) (1010) 15 C. W. N. 667. . 

17 Bom. 208. * Raintohan Karmakari (1016) 44 

* Harinu^n Maio, (1868) 1 Beng. Cal. 61. 

L. R. (A. Cr. J. ) 20. 
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* (2) If the Magistrate is satisfied that the order is not reasonable 

and proper, no further proceedings shall be taken in the case. 

(3) If the Magistrate is not so satisfied, the order shall be made 
absolute. 

COMMENT.—^The Magistrate is, under this section, bound to take e^dence 
as in a summons case.' The complainant has to start proceedings by adducing 
evidence and then the party shcjjjring cause may produce his own evidence if so 
iidvised. When this has been done, but not before, the Magistrate can make the 
conditional order absolute if he finds sufficient reason for doing so.* 

Procedure where 138. (2) On receiving an application under 

he claims jury. section 1.95 to appoint a jury, the Magistrate shall— 
(a) forthwith appoint a jury consisting of an uneven number of 
persons not less than five, of whom the foreman and one-half of the 
remaining members shall be nominated by such Magistrate, and the 
other members by the applicant; 

(h) summon such foreman and members to attend at such place 
and time as the Magistrate thinks fit; and 

(e) fix a time within which they are to return their verdict. 

(2) The time so fixed may, for good cause shown, be extended by 
the Magistrate. 

COMMENT.—^The appointment of a jury, when demanded by the jierson 
proceeded against, is obligatoiy on the Magistrate.' It is for the Magistrate himself 
to appoint the foreman and one>half of the jury : he cannot appoint the nominees 
of the complainant according to the High Courts of Bombay and Calcutta, and the 
former Chief Court of the Punjab ;* though according to the Allahabad High Court, 
it is not illegal for the Magistrate to address any inquiry to the complainant with fk 
view to ascertaining the names of respectable and independent jurors.' 

139. (I) If the jury or & majority of the jurors find that the 

order of the Magistrate is reasonable .and proper 

PrM^me where originally made, or subject to a modification 
te’^sorfer which the Magistrate accefits, the Magistrate shall 
sonable. « make the order absolute, subject to such modi¬ 

fication (if any). 

(2) In other cases no further proceedings shall be taken under 
this Chapter. 

COMMEINT.—^The duty of the jury is to try whether the Magistrate’s order 
to remove the obstruction is rcosoneUfle and proper, not whether the way or place 
obstructed is publicyor private property.* 

139A. (J) Where an order is made under section 188 for the 

Procedure where purpose of preventing obstruction, nuisance or 
existence of public danger to the public in the use of any way, river, 
right is denied. channel or place, the Magistrate shall, on the appear- 

' Bechan Teli, (1924) 47 All. 841; * Kothari, (1928) 81 Bom. L. R. 

Bhura v. Tara Singh, (1926) 49 All. 79; Kailaah Chunder Sen v. Bam LtM 
270 ; Abdul Karim, (1927) 49 All. MiUra, (1899) 20 Cal. 869; Mir Imam 
458 ; Tirkha Nanak, (1927) 49 All. Abdul Aziz, (1897) P. R. No. 4 of 1697. 
475 ; BamesJaear Narayan, (1088) 41 * Farzand AH v. Hakim Ali, (1014) 

Bom. 1). R. 84. • ' 37 All. 26. 

* Hingu, (J009) 81 All. 458; Bai~ * Ckundemedh Sein, (1880) 5 Cal. 

mohan Kaeanakar, (1916) 44 Cal. 61; 875, 876; Matuk Bhari Tereari v. Hetri 

Aehru, (1929) 11 Lah. 247. Madhub Bos, (1904) 81 Cal. 979. 

• 2 Weir 68. i 
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ance before him of the person against whom the order was made/ 
question him as to whether be denies the existence of any public rieht 
in respect of the way, river, channel or place, and if he does so, the 
Magistrate shidl, before proceeding under section 187 or section 188, 
inquire into the matter. 

(2) If in such inquiry the Magistrate finds that there is any reliable 
evidence in support of such denial, he shfdl stay the proceedings until 
the matter of the existence of such right has been decided -by a com¬ 
petent Civil Court; and, if he finds that there is no such evidence, 
he shall proceed as laid down in section 187 or section 138, as the case 
may require. 

(3) A person who has, on being questioned by the Magistrate 
under sub-section (J), failed to deny the existence of a public right of 
the nature therein referred to, or who, having made such denial, has 
failed to adduce reliable evidence in support thereof, shall not in the 
subsequent proceedings be permitted to make any such denial, nor 
shall any question in respect oi the existence of any such public right 
be inquired into by any jury appointed under section 138. 

COMMENT.—^This Bectlon requires, first, tliat the party against whom a provi¬ 
sional order has been made shall appear before the Magistrate, and deny the existence 
of the public right in question ; secondly, that he shall produce some reliable evi¬ 
dence ; and, thirdly, that such evidence shall be legal evidence and shall support 
the denial. If these lliree conditions are satisfied, then the Magistrate’s jurisdiction 
to continue the proceeding ceases. He has no jurisdiction to weigh the evidence 
and decide on which side the balance leans.' It is the party moving for proceed¬ 
ings under s. 183 or somebody interested in asserting such right, who has got to 
go to the civil Court.* If the Magistrate finds that there is no reliable evidence 
in support of the denial of a public right he should proceed as laid down in s. 137 
or 138, as the case may require. 

The provisions of this section are mandatory.* 

140. (!) When an^order has been made* absolute under section 

Procedure on 136, section 187 or section 18^ the Magistrate 
order being made shall give notice of the same to the person against 
absolute. whom the order was made, and shall further require 

him to perform the act directed by the order within a time to be fixed 
in the notice, and inform him that, in case of disobedience, he will be 
liable to the penalty provided by section 188 of the Indian Penal 
Code. ■■ ^ 

(2) If such act is not performed within the time fixed, the Magis- 
Consequences of trate may cause it to be performed, and may recover 
disobedience to the costs of performing it, either by the sale of any 

building, goods or other property removed by hw 
order, or by the, distress and sale, of any other moveable property of 
such person within or without the locf4, limits of such Magistrate’s 
jurisdiction. If such other properly is without such limits, &e order 

' Thakur Sem v. Abdul Aziz, (1025) '502; Bihari, [1080] Nag. 600;, Ude 

4 Pat. 788. Singh v. Mohmmada, (1^8) Id Lab. 151. 

* Kusha Mandal v. Prmdenf, Go- * MedtAbat MoUa v. Qdlam Panjahm, 
palnagar Union Board, (1034)' 01 Cal. (1020) 6T Cal. 808. 

300; Rozan v. Paujdar, (1030) 52 All. 
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shall authorize its attachment and sale when endorsed by the Magis* 
tcate within tiie local limits of whose jurisdiction the [property to be 
attached is found. 

(8) No suit shall lie in respect of anything done in good faith 
under this section. 

COfilMENT.—A conditional order made under a. 188 cannot be questioned 
by a civil suit, but tbeic is no such bar to an absolute order under ttds section being 
questioned uof a civil Court.* 

The Magistrate cannot compel either party to go to a civil Court.* 

141. If the applicant, by neglect or otherwise, prevents the 

Procedure on fai- appointment of the jury, or if from any cause the 

lureto^ppoint Jury jury appointed do not return their velvet within 
or omission to re- the time fixed or within such further time as the 
turn verdict. Margistafe may in his discretion allow, the 

Magistrate may pass such order as he thinks fit, and such order shall 
be executed in ^e manner provided by section 140. 

COMMENT.—Where a majority of the jurors appointed refiise to return 
any verdict at all, the Magistrate must proceed to appint a fresh jury ;* he cannot 
straightway make the order absolute/ when the person proceeded against applies 
for a fresh jury.* • 

142. (I) If a Magistrate making an order under section 188 

Injunction pend- considers that immediate measures should be taken 

ing inquiry. to prevent imminent danger or injury of a serious 

kind to the public, he may, whether a jury is to be, or has been, appoint¬ 
ed or not, issue sueh an injunction to the person against whom the 
order was made, as is required to obviate or prevent such danger 
or injury pending the determination of the matter. 

(2) In default of such person forthwith obe 3 ring such injunction, 
the Ma^strate may himself use, or cause to be used, such means as he 
thinks fit to obviate sUch danger or to prevent such injury. 

(8) No suit ^hall lie in respect of anything done in good faith by 
a Magistrate under this section. 

COMMENT.—This section is controlled in its effect by s. 188. In a case of 
an imminent breach of the peacse, not being one of the matters dealt with in that 
hcction, a Magistrate acting under this section has no jurisdiction to pass an order 
of injunction on that account. The imminent danger or injury of a serious kind 
apprehciitied to the’public must emanate naturally from the matters specifled in 
8. 138.* 

143. A District Magistrate or Sub-divisional Magistrate, or any 

other Magistrate empowered by the lS\>vincial 

Magistrate _may Government or the District Magistrate in this bclialf, 
“'s-y order any person^not to repeat or continue 
public nuisance. & public i^uisance, as defined m the Indian Fenal 
^ Code or any special or local law. 

* Duli Chand, (1028) 51 AH. 1025. ” Chandra Dass, (1908) 12 O. W. N. 104r. 

* Chakrapa^, (1929) 52 All. 01. * Rishori ZmI Panuri, (1908) 18 

* GirvoTt Lai v. BahsieMxr, (1922) C. W. N. 867. 

44 AH. 675. * M(Aamtnad Ashraf, (1980) 18 Lah. 

* Shib Chandra Qosrain t. Hriday 808. 
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CHAPTER XIs 

Tempobaby Obdebs in Uboemt Cases of Nuisance ob 
Appbehended Danger. 

144. (i) In cases wheic, in the opinion of a District Magistrate, 
Power to issue ^ Presidency Magistrate, Sub-divisional Ma- 

oider absolute at gistrate, or of any other Magistrate (not being a 
once in urgent cases Magistrate of the thira class) specially empowered 
of nuiswe or ap- fey the Provincial Government or the Chief Presi- 
prehended danger. dency Magistrate or the District Magistrate to act 
under this section, there is sutBcient ground for proceeding under this 
section and immediate prevention or speedy remedy^ is desirable, ■ 

such Magistrate may, by a written order stating the material facts 
of the case* and served in manner provided by section 134, direct any 
person to abstain from a certain act* or to take certain order with 
certain property in his possession or under his management, if such 
Magistrate considers that such direction is likely to prevent, or tends 
to prevent, obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury, to any person lawfully employed, or danger 
to human life, health or safety, or a disturbance of the public tranquillity 
or a riot, or an aflray. 

{2) An order under this section may, in c ases of emergency or 
in cases where the circumstances do not admit of the serving indue 
time of a notice upon the person against whom the order is directed, 
be passed, ex parted 

(3) An order under this section may be directed to a [particular 
individual, or to the public generally when frequenting or visiting a 
particular place. 

(4) Any Magistrate may, either on his own motion or on the 

application of any persem ag^ieved, rescind or alter any order made 
under this section by himself or any Magistrate subordinate to him, 
or by his predecessor in office. « 

{5) Where such an application is received, the Magistrate shall 
afford to the applicant an early opportunity of appearing before him 
either in person or by pleader ancl shewing cause against the order; 
and, if the Magistrate rejects the application wholly or in part, he shall 
record in writing his reasons for so doing. ^ 

(6) No order under this section shall remain in force for more 
than two months from the making thereof; unless, in cases of danger 
to hiunan life, health or safety, or a likelihood nf a riot or an affray, 
the Provincial Government, by notification in the Official Gazette, 
otherwise directs. 

COMMENT.—.-The fourth branch of preventive jurisdiction deals with cases, 
uigent in their character, of either nuisance or apprehended danger. The nuisance 
referred to is public nuisance, and the danger apprehended is disturbance of the 
pubUo tranquillity, or riot, or affray. Tl|e very urgency of the case demands the 
laying aside of the ust^ formalities and pieliminaries to fbe making of an order. 
Cases of ordinary public nuisance, shorn of th^ urgency, have been &ealt with in the 
foregoing Chapter. Orders under this Chapter can be issued ex penrfe ; but they 
are always temporary in their duration, for they remain in force only for two months. 
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Whenever it appears to a Ma^trate not being a Magistrate ot the third class, 
that (a) immediate prevention of a public nuisance, or (6) speedy remedy of an 
apprehended danger is desirable, he may issue a written order. The order must 
set forth thc^material fhcts of the case; and be served as a summons. It must either 
direct any person (a) to abstain from a certain act, or (&> to take certain <»der with 
certain property in his possession or under his management. The direction be 
given only in tte three cases specified in the section, namely, to prevent (1) obstruc- 
tion, annoyance or injury to any ^rson lawfully employed; (2) danger to human 
life, health ol safety; or (8) disturbance of the public tranquillity, or a riot or an 
afhray. In cases of emergency, the order can be passed ex parte. It may either be 
directed to a person individually or to the public generally when present in a particular 
place. The Magistrate may rescind or alter the order either suo motu or on the 
application of the person aggrieved. On receipt of the application, the person is 
entitled to be heard. If the application is rejected, reasons for the rejection should 
be recorded in writing. The order can at the most remain in force for two months; 
but in special cases, it can be perpetuated longer by a notification by the Provincial 
Government in the Ofiicial Gazette. 

The scheme and the provisions of the section show that it is meant to provide 
for a temporary remedy to meet an emergency and that it applies to cases where 
the temporary orders in the nature of things would be appropriate and would afford 
a reasonably adequate relief under the circumstances of the case.*' The object of 
this section is to enable a Magistrate, in cases of emergency, to make an immediate 
order for the purpose of preventing an imminent breach of the peace, etc.; but it is 
not intended to relieve him of the duty of making a proper inquiry into the cir¬ 
cumstances which make it likely that such breach of the peace, etc., will occur.* 
The extent of the authority possessed by the Magistrate is to suspend the exercise 
of the right on particular occasions and not to prohibit it absolutely and before 
the occasion arises which entitles him to act.* 

1. 'Immediate prevention or speedy remedy.'—^The existence of the 
circumstances, showing the necessity of immediate action, is a condition precedent 
to the Magistrate having the power to act under this section.* 

2. ‘ The material facts of the case.'—^The Magistrate must state the material 
facts in^the order.* » 

The Magistrate is only entitled to make a restrictive order preventing a person 
from doing an act. He cannot make a mandatory order directing a person to do 
some act.* 

3. * Abstraln from a certain act.*—^The words ‘ abstain from a certain act * 
do not etffpower a Magistrate to make a positive order requiring a person to do 
particular things.* The words “ certain act" mean a definite act,* e.g. to widen 
and iioigTitj-n the doorway of a temple with a view to prevent overcrowding and 
improve ventilation.* An order to abstain from interference with a temple and its 


* C. J. B., (1919) 22 Bom. L. R. 157, 
163 . 

* Abdul v. Luefty NartHn Mundut, 
(1879) 5 Cal. 132, 185. 

* Sundram,^l882) 6 Idad. 208, 213, 

* Kamini Mohan ' Das Gupta v. 

Harendra Kumar Sark^, (1911) 38 
Cal. 876. * 

* Karoolai Sajawal v. Shpam halt 


(1905) 32 Cal. 935, 940; Kamini 
Mohan Daa Gupta v. Harendra Kumar 
Setrkar, sup. 

* Kushumkumaree Debee v. Hem’- 
noKnee Dehee, (1983) 68 Cal. 11. 

* B. iV. Sasmal, (1980) 58 Cal. 1037. 
■ Abayeswari Debi v. Sidheswaii 

Debi, (1888) 10 Cal. 80. 

* l^mehandta Elmath, (1869) 8 B. li. 
C. (Cr. C.) 86. 



80 


TH£ CBIMIMAL PHOCEDUBK CODE. 


[chap. XI. 


pn^ity is an order to abstain ftom a “ certain act.”' Soalsoisanorderprescsibing 
different horns of worship at a mosque by different sects of Muslims.* No mder 
can be made Erecting that all music should cease when any procession is passing a 
certain place of worship ;■ or requiring a person to hold a market on certain days 
only or which is by its very nature irrevocable, e.g. an order to cut down a large 
quantity of trees.* 

This section is not confined to acts, which, if allowed to be completed, would 
amount to an offence, but applies also to acts Vhich if completed would furnish 
grounds for a civil action only. It applies to an infringement of an easement right, 
as it causes an injury to the owner ttereof.** 

4. Ex parte orders can be passed only under two circumstances: (1) in 
cases of emergent^ ;* and (2) where the circumstanoes do not admit of personal 
service.* But, ordinarily, an order under the section diould not be made, with* 
out an opportunity being afforded to the person against whom it is proposed to 
make it, to show cause why it should not be passed.* 

Sub-section (3).—This sub-section is an exception to the general rule that 
the order shall be directed to a particular person. No order can be issued to the 
public generally except when frequenting or visiting a particular place. An order 
to the public under this section prohibiting the pubiication or circulation of false 
or alarmist reports is bad in law.* Where the order was one prohibiting the public 
generally against the collection of brickbats or other missiles in the village, it was 
held that the order would be operative to prohibit the owners or occupiers of private 
houses in the village from collecting such missiles in their houses.'* The place or 
locality to which an order under this clause is applied should be so clearly defined 
as to enable the public to know at once what'the prohibited area is. The expression 
* particular place * is not confined to a particular restricted place like a market or a 
park, but includes a part of a town provided that port is sufficiently well-defined 
with clear boundaries so as to be easily distinguishable, and so that the public may 
be under no misapprehension or doubt as to w^t the prohibited area is." A person 
who is a resident of a particular place ” is a person who frequents or visits it 
within the meaning of this section." The law does not contemplate the prohibition 
of the frequenting or visiting of the particular place to which reference is made in 
this sub-section, but the prohibition of some act on an occasioh on which such place 
is visited or frequented.'* * 

An order prohibiting the giving of caste-dinners," or preventing obstruction 
to catching of stray dogs," or forbidding the conduct of a religious procession attended 


' E. V. Ramanuja Jayarsvami v. 
Ramanuja Jeeyer, (1881) 8 Mad. 854. 

* AbdtOla Saheb, (1900) 24 Mad. 262. 

* MiUhiaiu CftMi v. Bapun Sahib, 
(1880) 2 Mad. 140; Sundram, (1883) 
6 Mad. 203, f.b. 

* Shyamanand Das Pakaraj-, (1004) 
81 Cal. 990. 

* Vttam Chunder Chatterjee v. Ram 
Chunder Chatterjee, (1870) 18 W. R. 72. 

*« Rashid AUidina v. Jivem Das 
Kheafji, [19421 1 Cal. 488. 

* Joyanti Kumar Mookerjee v. Mid- 
AleUm, (iooo) 27 Cal. 785,787 ; Sundram, 
(1883) 6 Mad. 208, 223, f.b. 

* Mahamaddi Mollah, (1808) 2 


C.W.N. 747. 

■ Tirunarasimha Chari, (1805) 19 
Mud. is, 20 . 

• Std Narain, [1089] All. 984. 

" BhagataH Prasad, [1940] All. 662. 
" Vasant Khale, (1084) 36 Bom. 
L. K. 788, 59 Bom. 27. 

'* Afaq Husain Jauhar, [1041] All. 
186. „ 

'* Abu Hussain Shaikh, [1940] 2 
Cal. 110. 

' '* Lakmidas ,Makandas, (1880) 14 

Bom. 165. 

'* Bhagubhai Dtearkbdas, (1914) lo 
Bom. L. R. 684. ' 
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by music along public roods,* or prohibiting the public from participating in pmees- 
sions,* within the limits of a city, are hdd to be invalid orders. 

Sub-section (6).—^Every order issued under the section is timed to espixe 
at the end of two months. It is not competent to a Magistrate to revive or re¬ 
suscitate his order from time to time.* The continuance of the order fbr another 
period can only be justified by temporary emergency. Such a ground must be 
esqofessly mentioned and prima facie establidied in the friture order.* The grant 
of what in effect is an order for a perpetual injunction is entirely beyond the Magis¬ 
trate’s powers.* But the order is not bad if it omitB to state the period of duration.* 
The Provincial Ckivemment may perpetuate it for any length of time.* 

Revlslonary powers of High Courts.—^The High Court has jurisdiction to 
interfere in revision with orders passed under this section.* 


CHAPTER XII. 

Disputes as to Immoveable Fbopebty. 

M5. (1) Whenever a District Magistrate, Sub-divisional Mag^- 

Procedum where trate or Magistrate of the first class is satisfied 
dispute concerning from a ^lice-report or other information tllat a 
land, etc., is likely dispute likely to cause a breach of the peace exists 
to cause breach of concerning any land or water or the boundaries 

thereof, within the local limits of his jurisdiction, 
he shall make an order in writing, stating the grounds of his being so 
satisfi«l, and requiring the parties concmied in such dispute to attend 
his Court in person or by pleader, within a time to he fixed by such 
Magistrate, and to put in written statements of their respective claims 
as respects the fact of actual possession of the subject of dispute. 

(2) For the purposes of this section the expression ** land or 
water ” includes buildings, markets, fisheries, crops or other produce 
of land, and the^rents or profits of any such property. 

(3) A copy of the order shall be served in manner provided by 
this C<me for the service of a summons upon such person or persons 
as the Magistrate may direct, and at least one copy shall he published 
by being affixed to some conspicuous place at or near the subject 
of dispulw. 

(4) The Magistrate shall then, without reference to the merits 

Inquiry as to pos- of the claims of any of such parties to a right to 

Hcssion. possess the subject of dispute, peruse the statements 

^ Sadittddin^ (1929) Bom. Unrep.: UftoiodAront, (1879) 5 Cal. 7, f.b. ; 

Crim. Revn. No. 162 of 1929, decided v. Jameson, (1882) 8 Cal. 580 ; Sheodin, 
on June 18, 1929. (1887) 10 All. 115. 

* Bebri, (1981) 88 Bom. L. B. 678; • Ram Nalh Choofdhry, (1907) 84 

Motilal Kabret^ (1981) 88 Bom. L. R. Cal. 897, Fa. 

1178, 65 Bom. 89. i * Bhure Mid, (1928) 45 AU. 526. 

* Qooinda Chetti V! Parumai Chetti, * MiOhmwami v. Thangtmma Ayyar, 

(1918) .88 Mad» 489. (1929) 58 Mad. 820, F.B.: Tha Ba Thaung, 

* Bdd. V ' (1084) 12 Ran. 288; P.T.Ckoncfra, [10^] 

* Gopi Mohun Midliek v. Taramoni Lak. 510. 


6 
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80 put in, hear the parties, receive all such evidence as may be pro¬ 
duced by them respectively, consider the effect of such evidencse, 
take such further evidence (if any) as he thinks necessary, and, if 
passible, decide whether any and which of the parties was at the date 
of the order before mentioned in such possession of the said subject: 

Provided that, if it appears to the Ma^strate that any party has 
within two months next before the date t>f such order been forcibly 
and wrongfully dispossessed, he may treat the party so dfspossessed 
as if he had been in possession at such date: 

Provided also, that, if the Magistrate considers the case one of 
emergency, he may at any time attach the subject of dispute, pending 
his decision under this section. 

(J) Nothing in this section shall preclude any party so required to 
attend, or any other person interested, from showing that no such 
dispute as aforesaid exists or has existed; and in such case the Magis¬ 
trate shall cancel his said order, and all further proceedings thereon 
shall be stayed, but, subject to such cancellation, the order of the 
Magistrate under sub-section (i) shall be final. 

(6) If the Magistrate decides that one of the parties was or should 
Party in posses- under tlie first proviso to sub-section (4) be treated 

skm to retain pos- as being in such pos.session of the said subject, he 
senira until le^Uy shall issue an order declaring such party to be en- 
evicted. titled to possession thereof until evicted therefrom 

in due course of law, and forbidding all disturbance of such possession 
until such eviction, and when he proceeds under the first proviso to 
sub-section {4), may restore to possession the party forcibly and wrong¬ 
fully dispossessed. 

(7) When any party to any such proceeding dies, the Magistrate 
may cause the legal representative of the deceased party to be made 
a party to the proceediilg and shall thcreupofi continue the inquiry, 
and if any question arises as to who the legal representative of a de¬ 
ceased party for the purpose of such proceeding is, all persons claim¬ 
ing to be representatives of the deceased party shall be made parties 
thereto. 

(8) If the Magistrate is of opinion that any crop or other produce 
of the property, the subject of dispute in a proceeding under this 
section pending before him, is subject to speedy and natujfil decay, 
he may make an order for the proper custody or sale of such property, 
and, upon the completion of the inquiry, shall make such order for 
the disposal of such property, or the s^e-proceeds thereof, as he thinks 
fit. 

(9) The Magistrate may, if he thinks fit, at any stage of the 

proceedings under this section, on the «application of either party, 
issue a-summons to any witness directing him to attend oi^ to produce 
any document or thin^. ; 

{10) Nothing in this section sh^l be deemed td be in derogation of 
the powers of the Magistrate to proceed undar section lOT. 

COMMENT.—This is the last branch of the preventive jurisdiction of the 
Magistrate. It relates to disputes regarding possession (s. 145), or right of use 



SEC. 145.] DISPUTES AS TO DIMOVEABUB PBOPEBTY. 


88 


(s. 147), of land or water or its boundaries, whicb are bound to be very keen and 
to easily lend themselves to breach of the peace. The disputes do not affect the 
public or community at large; but between the disputants they are fraught with 
ronsequences dangerous in themselves. The business of the Magistrate is not to 
go into questions of title, but to meet the urgency of the situation by muintjiintn g 
the party in possession. The Magistrate can, therefore, call upon the parties to 
put in written statements in support of their claim to actual possession. The 
order is to be served as a summons. The Magistrate is to peruse the statements, 
hear the parties and weigh the evidence, in order to ascertain who was in possession 
at the date of the order. If possession has been wrmigftilly taken within two months 
of the order, the person so dispossessed is to be taken as the person in possession. 
In cases of emergency, the Magistrate can attach the subject of dispute, pending 
decision. When the subject-matter is liable to speedy and natural decay it may be 
sold, and the sale-proceeds can be dealt with. If the Magistrate is satisfied that no 
dispute exists, he c»ui drop 'the proceedings. If he decides that one party is in 
possession, that party can be evicted only in due course of law, i.e., by a decree of 
the civil Court on title. If a party to the proceeding dies, his legal rei}resentative 
can be brought on the record. 

The object of the section is merely to prevent a breach of the peace by main¬ 
taining one or other of the parties in the possession which the Court finds they had 
immediately before the dispute.^ The action which may ultimately be taken is 
not punitive, but preventive, and for that purpose is provisional only until such 
time as final or formal adjudication on the rights affected may be obtained and 
carried into effect by a Court competent to deal with the matter in due course of 
law. It is thus evident that nothing that could affect the past, present or friture 
rights of the parties, was contemplated in the section. The action to be taken is 
<|uasi-executive action, having for its object and justification the prevention of 
a breach of the public peace. The existence of a dbpute likely to cause a breach of 
the peace is a condition lying at the root of the powers conferred.* The object is 
to t^e the subject of dispute, so to speak, out of the hands of the disputants, and 
to constitute one of them, whose possession the law will protect, its custodian until 
the other has established his right (if any) to possession in a civil Court. The two 
essentials to taking ^ction are that there should be a dispute likely to cause a 
breach of the peace, and that the dispute should concern land, etc.* 

Sub-section (1).—^Magistrate.—^The inquiry is to be by any of the Magis¬ 
trates specially named. The Magistrate must act on his own initiative, and not 
;it the instance of the District Magistrate,* or the Sessions Judge,* or the High 
Court.* 

‘ Satfiafied.*—It is essential for the assumption of jurisdiction by the Magis¬ 
trate that he should be “ satisfied '% either from a police-report or from other in¬ 
formation, that there is a likelihood of a breach of the peace; the mere fact that 
there is a dispute concerning land is clearly not sufficient by itself to give him 
jurisdiction.* 

* DM Praaad v. Sheodat Itei, (1907) * ilfem’mfra Chandra Nandi v. 

30 Ail. 41, 42. Barada Kanta Ckewdhry, (1002) 30 

* Pandurang Qooind Pujari,^10OO) Cal. 112. 

25 Bom. 179,2llom. L. R. 755. * Kulada Kinkar Roy v. Daneah 

* Krishna Kamini v. Abdul Jubbar, • Mir, (1905) 88 Cal. 88, 42 ; Anesh 

(1902) 80 Cal. 165, lOOfF.B. Mollah v. Ejaharuddi, (1001) 23 Cal 

* KaUash Chanrhra Pal y. Kunja 446 ; H. V. Low and Co., Ltd. v. Maha- 

Bthari Poddar, (1897) 24 Cal. 891. raja Sir Manindra Chandra Nandi, 

* GoMnd Chandra Daa, (1898) 20 (1924) 8 Pat. 809. 

Cal. 620. 
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* Police-report.*— The poUoe-rq>ort on which the Maipstrate foimdi the 
initiatozy order abould oontain a statement of fSacts from which he may be satis¬ 
fied of the existence of a likelihood of a breach of the peaoe.’^ 

* Dispute concerning land.'—^These words are to be understood not quite 

literally, but as a dispute relating to actual possessum.* A dispute between two 
parties one of wbfim claims joint possession while the other claims excdusive posses¬ 
sion over the disputed land and contests the opposite party’s right la witidn the 
seetion.* * 

'Dlapute.*—^The essence and basis of the jurisdiction depends upon there 
being a dispute likely to create a breach of the peace. The term ** dispute ’* means 
a reasonable dispute, a bona fide dispute, a dispute between parties who have 
each some semblance of right or supposed right. When the rights of the parties 
have once been determined by a civil Court, there is no longer a “ dispute ** within 
the meaning of the section.* The Calcutta High Court has held that dispute ’* 
means actual disagreement mcisting betwem the parties at the time of the proceed¬ 
ings even though the question as to the right to possession has already been decided 
by a civil Court.* 

The term * dispute * includes a dispute relating to the right of performing 
rdigious service in a public temple where it is likely to cause a breach of the public 
peace.* 

* Likely to cause a breach of the peace.*—^It ia not enough that a dispute 
likely to cause a breach of the peace existed but there must be a likelihood of the 
breach of the peace,* whi<di likelihood must not be too remote.* The term ** likeli¬ 
hood ’* does not mean ** imminence.*’* It is “ this likelihood with the consequent 
necessity for immediate action ”** which is the foundation of jurisdiction. The 
making of an order she months after the report of the police is bad.** 

* Within the local limits of his jurisdiction.'—^The ** land or water " must 
be situated mtirely within the local limits of the jurisdiction of the Magistrate 
taking action.^* If the land or water lies within the jurisdiction of more Magistrates 
than one, ea<di one of them can take action only with respect to the portion or 
portions lying within the limits of his jurisdiction^*-* though in doing so he may act 
upon the police-report made by a police-officer in another district.^ 

* Order in writing.*—^The order needs necessarily be iil writing. It should 
be addressed to known individuals, and not be in the form of a public proclamation 


* Kulada Kinkar Boy v. Dane^ 
Mir, (1905) 88 Cal. 83, 4atiDhanptUSingh 
V. ChaUerput Singh, (1808) 20 Cal. 518. 

■ Agni Kumar Das v. Mantazaddin, 
(1928) SO Cal. 290. 

* N€mdkeabwar Prasad Sahi v. Sita 
Satan Sahi, (1982) 12 Fat. 87; Jam 
Bhambiho Khan v. Md. Hassan Shah, 
[1042] Kar. 120. 

* Doulat Koer v. Bameswari Koeri, 
(1809) 20 Cal. 025; Kunja Behori 
Das V. Khetra Pal Sing, (1001) 2^ 
Cal. 208 ; Btan Baron Singh, (1000) 
28 All. 400. 

* Agni Kumar Das v. Mantasaddin, 
sup. 

* PandurangGooind, (1900) 24 Bom. 
627, 2 Bom. L. R. 84. 

* Kesu v. MoH MoUah, (1809) 4 
C. W. N. 67. 


* Vma Chum Santra v. Beni Madkub 
Boy, (1880) 7 C. L. R. 852. 

* Kulada Kinkar Boy v. Danesh 
JIffr, (1905) 88 Cal. 88, 84. 

** Kunund Narhin Bhoop, (1878) 
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Mohapatro v. Syamanund Dey, (1881) 
7 Cal. 885, 887 ; Kamal KuOy v. Vda- 
yavarma Baja Vedia Riga of Chirakkal, 
(1012) 80 Mad. 275, 280. 

** Anandilal Mukherji v. Sukhchand 
Mandal, (1080) 58 Cal. 388. 

** X)halapaihiNaidu'v. Subba Naidu, 
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simh, [1944] Nag. 880. 

** Kurban Molla v. Buga Sri Nath 
Boy, (1905) 1 C. L. J. 81». 

Jskdn Chunder Auc v. Garth, 
(1002) 29 Cal. 885. 
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on citstkm.* It must. flnt. set out grounds of the magistrate's belief,* and, seomd* 
ly, call iqpon the parties oonoemed (a) to attend tile Court, and (6) to put in state¬ 
ments in writing showing their respe c tive c l a im s to possess i on. It is meant to per¬ 
form the same ftmction, as b done by a notice to show cause under as. 107,108, 
100 and 110, or a oonditicnial order under s. 188. It forms as it were a diarge duet 
for proceeding under tbb section. It must be dear, precise and foil. The par^ 
against whom it b meant to operate must be abb to gain from it a complete idea 
of the case he has to meet.* 

The order should state the information upon which the magistrate has pro¬ 
ceeded,* diould sjueify the pnqurty to whhdi it rdates,* and should be served 
personally on the parties affooted by it.* 

' Parties concerned in such dispute.'—The phrase indicates all persoiu 
claiming to be in possession at the time of the initial order under sub-section (2).* 
It means not merdy the actual parties to, but all persons who may be oimcemed 
in, the dispute, the object being to prevent a breach of the peace.* The phrase 
indudes a person who daims to be in possession of the disputed land, as agent 
to, or manager for, the actual proprietors who are not resident within the appellate 
jurisdiction of the High Court ;* but does not indude a receiver appointed by the 
High Court.^* 

'Actual poaaesslon.*—"Actual possession" means actual physical posses¬ 
sion, that b, the possession of the person who has hb feet <ni the land, who i| plough¬ 
ing it, sowing it or growing crops on it, entirdy irrespective of whether he has title 
or right to possess it. It b not the same as a right to possession nor does it mean 
bwfol or legal possession. It may be that of a trespasser without any titie what¬ 
ever. The aim and object' of the section is the maintenance and preservation of 
the public peace. Possession means bwfol possession and not possession taken 
by force in defiance of law, nor that of a trespasser and wrong-doer.** The inten¬ 
tion of the Lq^lature b obviously to maintain the status gtto.** 

Actual physical possession will vary with the subject-matter. The owner of 
UDWorked mlnerab is in actual possession of the same if he b in a position, at any 
moment, to work them ^r to permit others to do^ so.** 

Joint possession.—The section does not apply where two parties are in joint 
possession of the pst^rty in dispute, and one of them fries to evict the other so 
as to endanger the public x>eaoe ;'* but it applies to a dispute between joint owners 
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as to the right to collect rcnts^ or right to possession by the manager.* 

Title.—The Magistrate need not go into the question of title, but should 
concern himself only with the question of possession. The question of title 
should in general be decided by the civil Court.* 

Sub-section (2).—* Land or water * includes buildings, mairlmts, fisheries, 
crt^ and other produce of land and the rents and profits of any such property. 
It includes the right of ferry.* Moveable property as sudi would not ordinarily 
come within the purview of the section, unless it is in the shape of crops or other 
produce of land or rents and profits of the property in dispute. But when the 
dispute relates not merely to a factory building but also to valuable machinery, 
coal and other moveables on the premises, the xtolice-offlcers appointed to take 
charge of the factory are entitled to retain for the time being the custody of the 
moveable property, subject to the final order of the Magistrate.* 

* Grope or other produce of land.*—^This expression means, according to the 
Calcutta High Court* “ crops or other produce of land attached to the land, but 
not crops which have been severed ” from the land and stored. It is not, according 
to the Madras High Court,* restricteu to crops still on the land. The Chief Court 
of Sind has held that the word ** crop ” includes standing or harvested crop. This 
section can be invoked if the dispute relates to a gathered 'crop.* 

* Produce * includes also a finished article or a scmi>finished article made 
from raw material, e.g., molasses.* 

Sub-section (3).—^This sub>section lays down two < ssentials: (1) service of 
the order in the manner of a summons on the person affected ; and (2) publication 
of the order at a conspicuous place near the subject of dispute. If either is left out, 
the proceedings are nullified,*” but if the parties are otherwise present, non-com¬ 
pliance of the above does not im'alidate the proceedings.** 

Sub-section (4). —Inquiry.—It is noticeable that although the Legislature 
in cases for the taking of security for keeping the peace and for good behaviour, 
as also in cases of public nuisances, has expressly provided that in some specified 
instances the procedure prescribed for summons-cases and in others the procedure 
prescribed for warrant-eases, sftalt be followed, yet the Legblature has deliberately 
omitted to extend the procedure for summons-cases or warrant-pascs to proceedings 
under this section. The Code contemplates a determination of tlie question of 
possession without any reference to the merits of the respective claims of the disputing 
parties to a right to possess the subject of dispute. The question of possession, 
moreover, has to be determined with reference to a specified point of time, namely, 
the date of the initial order, or in the case of forcible dispossession, a date within two 
months next preceding such order. The Legislature could hardly have contemplat¬ 
ed an elaborate and protracted investigation, the result of which might, in many 
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instances, be to defeat the very abject in view, namely, an effective prevention of a 
breach of the peace.* The inquiry means taking of evidence in the cam. It does 
not mean local inspection and inquiry fkom persons present at the time.* Where 
the Magistrate is satisfied that there is no likelihood of a breach of the peace, he 
ought to drop the protieedings.* He is not bound to give the parties an opportunity 
to establish the contrary,* or even to take evidence.* 

* Without reference to the merits of the claims.'—^The Magistrate is solely 
concerned '^th the fact of a^ual possession." Evidence of title is admissible 
only to enable him to decide the question of actual possession, but proof of title 
is not proof of actual possession.* 

* Hear the parties. *—^Thc expression means hear the evidence of the parties 
and arguments of counsel or pleaders appearing on their behalf, or arguments 
addressed by themselves.* 

* At the date of the order before mentioned.'—The point of time at vhich 
possession is to be regarded is the date of the order. 

Proviso 1. —^This proviso merely recites a circumstance under which pre¬ 
sumption of possession may be made in favour of one of the disputants. It does 
not debar the Magistrate from deciding the question of possession on other grounds 
also.* The proviso is only permissive and not mandatory and the Magistrate is not 
bound to treat the party forcibly and wrongfully dispossessed within two months of 
the date of the preliminary order, as if he had been in possession on the date of the 
order.* It does not enable a Magistrate to actually oust one person and to place 
another in possession of a disputed property. Such an order can be passed under 
s. 522 alone, but it can only follow a conviction for an offence.** 

' Forcibly and wrongfully dispossessed.'—'This phrase has the same mean¬ 
ing as forcible entry without due warrant of law under the English statute. A 
forcible entry must be wrongful unless it is in execution of a legal process. The 
word " wrongfully " means no more than “ otherwise than in due course of law.” 
It would cover tte cose of a rightful owner who is entitled to possession taking 
possession otherwise than peacefully.** 

Proviso 2.—^This prawiso enables the Magistrate to attach the property in 
dispute in case of emergency; but the attachment lasts pending inquiry. This 
may be contrasted With s. 14G, which enables the Magistrate to attach the property 
as the result of the inquiry. The attachment, it will be noted, operates only on the 
immoveable property. 

Sub-section (5).—^The essence and basis of the jurisdiction depends upon 
there being a dispute likely to create a breach of the peace. Hence, where it is 

* Tarap/ida liisfioait v. NunU Huq, sad Bahadur, (1024) 47 Mad. 718. 

(1005) 82 Cal. 1008, 1008; Kairas * Paniganti ParUuuarathy Nayanim 
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diown that there is no such dispute, the Magistrate diould hold his hands and not 
proceed Anther.* 

Sub-aectlon (6). —The result of the proceeding is that the party who is diown 
to be in poss es sion at the date of the order is kept up in possession till the question 
of title is decided in a civil Court. The effect of the order is that the burden of 
proving title in a civil Court is thrown on the person who is unsuccessAil.* When 
once the oivil Court has decided the right, the Magistrate is bound to carry the 
adjudication into effect.* * 

Sub-section (7).—This sub'section indicates that death of a party does not 
put an end to the proceedings; but the proceedings are to be carried on, after 
making the legal representatives parties. 

Revision.—^The High Court cannot exercise powers of revision over orders 
whi<di fall within the purview of this section ;* but can interfere with orders which 
purport to be under this section but disclose an exercise of powers not conferred by it.* 
It has also the power to deal with the matter under s.' 107 of the Government of 
India Act, or it can give directions under its inherent jurisdiction.* 

Sections 144 and 145. —Section 144 is a wider and more general section than 
8. 145. An order under it can be made under various circumstances including 
a danger of a breach of the peace; whereas s. 145 is of limited scope and applies 
only when there is a danger of a breach of the peace. The former section is dis> 
cretionaiy; the latter mandatory. The latter provides for a thorough inquiry 
into the dispute as to possession of tiie parties which tends to a breach of the peace. 
Therefore, when the special condition of s. 145 is AilflUed, s. 144 yields to s. 145 in 
the same sense that when he finds that there is a real dispute tending to a breach 
of the peace the Magistrate is bound to institute a proceeding under s. 145 and inquire 
into the possession of the parties, irrespective of any or^r that he might have 
originally passed under s. 144.’ 

146. (1) If the Magistrate decides that none of the parties was 
then in such possession, or is unable to satisfy him- 
which of them was then in such possession 
* of thtf subject of dispute, h6 may attach it until a 
competent Court has determined the rights of the parties thereto, or the 
person entitled to possession thereof: 

Provided that the District Magistrate or the Magistrate who has 
attached the subject of dispute may withdraw the attachment at any 
time if he is satisfied that there is no longer any likelihood of a breach of 
the peace in regard to the subject of dispute. 

(B) When the Magistrate attaches the subject oi dispute, he may, 
if he thinks fit and if no receiver of the property, the subject of dispute, 
has been appointed by any Civil Court, appoint a receiver thereof, who. 
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subject to the control of the Magistrate, shall have all the powers of a 
receiver appointed under the Code of Civil Acocedure : 

Provided that, in the event of a receiver of tiie property, the subject 
of dispute, being subsecpiently appointed by any Civil Court, possession 
shall be made over to mm by the receiver appointed by the Magistrate, 
who shall tliereupon be discharged. 

COMMENT.—This section Is a sort of coroUaiy to a. 145. It will be noticed 
that 8.146(4/, proviso 2, enables a Magistrate toattacdi the subject-matter of diqnite 
pending the proceedings ** in a case ci emwgency.** IVhere at the end of the 
inquiry under s. 145 it appears either that neither of the parties was in possession 
or it is doubtful whidi of them was in possession at the date of the order, the Magis¬ 
trate can attach the property under this section. The attachment remains in force 
until the rights of the parties are determined by a ** omnpetent Court.” Such 
attachment is liable to be dissolved, if it is shown that tlmre is no likelihood of a 
breach>of the peace. The attachment also comes to an end, when a recdver is 
appointed by a civil Court. The Magistrate can himself appoint a receiver during 
the pendency of attachment by him. 

The Jurisdiction to proceed under the section disappears the moment the civil 
Court determines the rights of the parties,* and determines the possession so for 
as it is in its power to do so.* • 

147. (1) Whenever any District Magistrate, Sub-divisional 
Disputes concern- Magistrate or Magistrate of the first class is satisfied, 
ing rights of use of £rom a police report or other information, that a 
immoveable pro- dispute ukely to cause a breach of the peace^ exists 
perty, etc. r^arding any alleged ri|jht of user of any land or 

water* as explained in section 145, sub-section {2) (whether such right 
be claimed as an easement or otherwise), within the local limits of his 
jurisdiction, he may make an order in writing stating the grounds of his 
being so satisfied and requiring the parties concerned in such dispute to 
attend the Court in perspn or by pleader within^ time to be fixed by such 
Magistrate and to put in written statements of their respective claims, 
and shall thereafter inquire into the matter in the manner provided in 
section 145, and the provisions of that section shall, as far as may be, 
be applicable in the case of such inquiry. 

(2) If it appears to such Magistrate that such right exists, he may 

make an order prohibiting any interference with the exercise of such 
right: , 

Provided that no such order shall be made where the right is exer¬ 
cisable at all times of the year, imless such right has been exercised within 
three months next before the institution of the inquiry, or where the right 
is exercisable only at particular seasons or on particular occasions, unless 
the right has been exercised during the last of such seasons or on the last 
of such occasions before such institution. 

(3) If it appears to such Magistrate that such right does not exist, 
he may mak4 an order prohibiting any exercise of the allied right. 

(4) An order under this section shall be subject to any subsequent 
decision of a.Civil (5t>urt of competent jurisdiction. 

• * * 

* Oulraj Maraoari v. Sheikh E/krfoo, * Paramhans Pande v. Sheodar^tan 
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COMMENT.— This section is an amplification of s. 143. ** It refers to any 
right of user (whether such right be claimed as an easement or otherwise) of land or 
water (as explained in s. 143 (2) ).** Immoveable property, unlike every other 
species of prcqjerty, can be enjoyed best by possession. We own it by possessing it. 
Another method of its beneficent eqjoyinent is to have the user of it. Disputes 
concerning the rights of user are apt to be as acrimonious as those regarding possession 
of land or water. And as they are impregnated with potentialities destructive of 
the public peace, they deserve to be speedily and efummarily checked. The procedure 
at the inquiry is the same ns that provided by s. 143. If the inquiry shows that the 
right exists the Magistrate may make an order prohibiting any interference with 
the exercise of the right. If it appears that the right docs not exist, an order may be 
made prohibiting the exercise of the right. In any event the order enures till a 
decision of a civil Court is obtained. The section comes into Operation only if 
the right is exercised within three months of the dispute in cases of rights exercisable 
at all times of the year, or is exercised at a particular occasion or season in cases of 
periodically recurring rights. 

Scope.—^The section is not lonited in its terms to easements, but relates to 
any dispute concerning the right of use of land or water.* It does not enable a 
Magistrate to make a purely declaratory order. It only enables him to prevent 
arbitrary interruption by any person of rights actually enjoyed, which have been 
exercised by the public or a person or a class of persons.* The jurisdiction of the 
Magistrate to act under the section ceases as soon as a competent civil Court has 
adjudicated upon the matter in dispute.* 

Dlapute.—^A dispute relating to the performance of worship of an idol, and 
not to the right of user of the temple or land belonging to the idol, is not covered 
by this section ;* but a dispute as to the right to use a mosque between persons 
claiming to be entitled to ofliciate as Kazi therein* or a dispute concerning the right 
to perform a religious ceremony in a mosque* or a dispute as to the right to take 
a religious car in procession alcmg a public way past the houses of the opponents* or 
a dispute as to the right to bury in a burial-ground,* falls under the section. 

1. ‘A dispute likely to cause a breach of the peace. ’—It is a dispute likely 
to cause a breach of the peace that furnishes a foundation of jurisdiction to the 
Magistrate to proceed under the section.* 

2. * Land or water. ’—^Thc expression is not necessarily restricted to private 
property.*® It does not include a privy.** 

Sub-section (2).—^The Magistrate has no power to issue a mandatory injunction 

directing the removal of an existing obstruction. It is one thing to make an ordft 

prohibiting the doing of an act, it is another to order the doing of an act. This 

% 
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Order as to costs. 


8ub>8ection allows the former, but not the latter.^ 

Proviso.—^This proviso contemplates a non-exeicise of the right for reasons 
within the control of the persons claiming the right.* 

148. (i) Whenever a local inquii^^ is necessary for the purposes 
- IS* of this Chapter, any District Magistrate or Sub-divi- 

a nquiry. sional Magistrate may depute any Magistrate sub¬ 
ordinate to him to make tbc^ inquiry, and may furnish him with such 
written instructions as may seem necessary for his guidance, and may 
declare by whom the whole or any part of the necessary expenses of the 
inquiry shall be paid. 

(2) The report of the person so deputed may be read as evidence 
in the case. 

(3) When any costs* have been incurred by any party to a pro¬ 
ceeding . under this Chapter the Magistrate 
passing’ a decision under section 145, section 146 or 

section 147 may direct by whom such costs shall be paid, whether by 
such party or by any other party to the proceeding, and whether in whole 
or in part or proportion. Such costs may include any expenses incurred 
in respect of witnesses, and of pleaders* fees, which the Court may 
consider reasonable. 

COMMENT.—^This section provides for two things. First, it is competent 
to a nistrict or Sub-divisional Magistrate to depute any Magistrate subordinate 
to him to make local inquiry, to issue instructions for the purpose, and to provide 
for costs. The report becomes evidence in the case. Secondly, in proceedings 
under this Chapter costs can be provided for. The costs include expenses incurred 
in respect of witnesses and of pleaders’ fees. 

1. * Local Inquiry.*—^Thc local inquiry should be restricted solely to some 
question relating to the feature of property about which the dispute has arisen; 
and it should not be directed to any matter which can he proved before the Magistrate 
by oral evidence, such as the question of actual possession.* 

2. * Goats.' —^The Magistrate can order payment of costs incurred by witnesses 
and pleaders’ fees or other expenses ; but he has no power to award an amount to a 
party for damages to his crops.* 

3. * Magistrate passing.*—^According to the Madras High Ck>urt, the word 
“ passing,” which follows the term “ Magistrate,” means no more than that the 
Magistrate who may award costs is the officer holding the proceeding under the 
Chapter or his successor entitled to discharge his functions in connection with the 
matter.* The Calcutta High Court has held that the order for costs need not 
necessarily he made at the time of pronouncing the judgment; but it must be 
made within a reasonable time by the same Magistrate and in the presence of the 
parties.* A successor to the Magistrate who passed a decision under ss. 145 to 147 
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cannot pass an order as to costs under this sub*sectl«i.^ 

Where a Magistrate has given hfo decision but has failed to make any order 
for costs, the High Court in revision has povret to make an order for the payment 
of the costs of such proceedings.* 


CHAPTER XIII. 

Preventive Action of the Police. 

149. Every police-officer may interpose for the purpose of prevent- 
Pdice to prevent ing. and shall, to the best of his ability, prevent, the 

cognizable offences, commission of any cognizable offence. 

COMMENT.—^Preventive jurisdiction, under the Code, is classified under 
two broad heads. The one may be called magisterial action: and the second, 
police action. The magisterial preventive jurisdtetion is dealt with in Chapters 
VIII to XII. It is quasi-judicial and quasi-executive. Cases falling under the 
second head are purely executive. They fall into three cat^^ries : (1) prevention 
of cognizable offences (as. 140-151) ; (2) prevention of injury to public property 
(a. 152); and (S) inspection of weights and measures (s. 158). Unlike the first head, 
there is no judicial inquiry at all; and from the very uigoicy of the case the police 
have to act on their own initiative and of their own knowledge. The powers given 
are very wide indeed and their exercise is ordinarily aummaiy. 

Police-officers have been armed with extensive powers to prevent commission 
of cognizable offences, i.e. offences for which they could arrest without a warrant. 
First of all, s. 140 enables a police-ofiloer to prevent the commission of a cognizable 
offence (s. 149). If the police-officer receives information of a design to commit such 
an offence, he can either pass on the information to his superior police-officer or 
to'any other officer (s. 150)^ If the commission of thg offence cannot be otherwise 
prevented he can forthwith arrest the person so designiag (s. 151). 

150. Every police-officer receiving informatioit of a design to com- 
Information of mit any cognizable offence shall communicate such 

design to commit information to the police-officer to whom he is sub- 
such offences. ordinate, and to any other officer whose duty it is 

to prevent or take cognizance of the commission of any such offence. 

151. A police-officer knowing of a design to coiztmit any cognizable 
Arrest to prevent offence may arrest, ^thout ord^ from a Me^strate 

such ofTences. and without a warrant, the person so designing, if 

it appears to such officer that the commission of the offence cannot be 

otherwise prevented. 

» 

152. A police-officer may of his own authority interpose to pi^ent 

^ Prevention of in- ony injuiy attempted to be committed in his view to 
jury to public pro- any public prope^, moveable or imihoveable, or the 
P^y* removal or injtiiy of any public landmark or buoy 

or other mark used for navigation. 

t Bagaoandaaa v. Muhammad Otmi, * Ma Mya Khin'v.^MaungPa Htaut 
[1044] Mad. 144. (1088) 11 Ran. 801, r.ai 
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GOBflMENT.—The one CMentialieqttiteinent of this aecUop b that the attempt 
mast be oommitted “ in the view ** of the polioe-oiBoer. The emeigenoy arising 
here b not so great as the one arising under ss. 148-151, thou^ it oertalnly b more 
l»essing tiban the one referred to in s. 168. 

153. (I) Any officer in charge of a police-station may, without a 
warrant, enter any plt^ within the limits of such 
htapeet^ of we- station for4he purpose of inspecting or searching for 
^ any weights or measures or instruments for weighing, 

used or k^t therein, whenever he has reason to believe that there are in 
such place any weights, measures or instruments for weighing which are 
fklse. 

(2) If he finds in such place any weights, measures or instruments 
for weighing which ate false, he may seize the same, and shall forthwith 
give inmrmation of such seizure to a Magistrate having jurisdiction. 

COMMENT.—The ofBoer who con act tmder ihb section b the officer in 
charge of a police-station, and the place searriied should be within the limits of 
that station. All he can do b to seize false weights or measures if any are found 
and to report the sebuie to the Magistrate having jurisdiction. 


PART V. 

INFORMATION TO TiOB POLICE AND THEIR POWERS TO 

INVESTIGATE. 


CHAPTER XIV. 

154. Every infom^jation relating to the commission of a cognizable 
offence if given orally to an officer in charge of a 
#police-station, shall be reduced to writing* by him or 
cqgn cases. under his direction, and be read over to the infor¬ 
mant ; and every such information, whether given in writing or reduced 
to writing as aforesaid, shall be signed by the person giving it, and the 
substance thereof shall be entered in a book* to be kept by such officer 
in such form as the Provincial Government may prescribe in this behalf. 

COMMENT.—^The information given to a police-office and reduced to writing 
as required by thb section b known as the ** first information.'* ** First information 
report ** b not mentioned in the Criminal Procedure Code, but these words are 
understood to mean information recorded under thb section.* It b an important 
document and may be put in evidence to support or contradict the evidence of the 
person who gave the information. The investigation under thb Chapter proceeds 
on the first information. » 

The provbions as to an information rqport are enacted to obtain early information 
of alleged criminal activity, to recmrd the circumstances before there is time for them 
to be forgotten or embefli^ed, and the report can be put in evidence when the 
infonnant b examined if ij; is 4^sired to do so.* 

* Manimohan Ghosh, (1981) 68 CaL ' Nassir Ahmed, (1944) 47 Boro. L. R. 
1812. . * 246, F.C. 
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A telephone message received by a police-station reporting the conunission 
of a cognizable offence can be recimled as a first information report by the station 
writer who receives it. The station writer himself can sign it as the person giving 
the information, for a first information report may be merely hearsay and need not 
necessarily be given by a person who has first-hand knowledge of the facts. A 
subsequent statement made to the police in the course of investigation of the offence 
cannot be treated as a first information report aqd is inadmissible in evidence under 
s. 162.1 

Scope.—This chapter, exceptjs. 155, does not apply to the police in Calcutta.* 
Nothing in this Chapter applies to the Bombay City Police.* 

1. * Every Information relating to the commission of a cognisable 
offence... .shall be reduced to writing.'—^A carefUl and accurate record of the 
" first information" has always been considered as a matter of the highest importance 
by the Courts in India, the object of the ** first information ” being to show 
what was the manner in which the occurrence was related when the case was first 
started. It can be used to corroborate or impeach the testimony of the person 
lodging it under ss. 145,157 and 158 of the Evidence Act. It can also be used under 
s. 32(1) and s. 8(/) and (k). 

The word " information " means something in the nature of a nomplaint or 
accusation, or at least information of a crime, given with the object of putting 
the police in motion in order to investigate, as distinguished from information 
obtained by the police when actively investigating a crime.* Such a document 
becomes valueless if drawn up by some person other than the proper informant. 
Where the first information which related to a charge of criminal conspiracy was 
drawn up by a police-officer employed in the Criminal Investigation Department 
and settled by an attorney it was held that it was of no value.* 

A statement made by a witness during investigation after the police-officer 
Hm actually arrived at the sf»nc and himself seen what has happened is not " first 
information."* 

2. * The substance thereof shall be entered In a book, etc.'—Only the 
substance of information refating to tlie commission 6f a cognizable offence is to 
be entered in a book to be kept at every police-station in such form as the Provincial 
Government may prescribe. This book is known as a " Geniral Diary.” It is also 
called a '* Station Diary " or a " Station House Register.” 

The Magistrate of the district is at liberty to call for and inspect such diary. 

155. (i) When information is given to an officer in charge of a 

Information in police-station of the (x»mmission within the limits of 
non-c!ognlzable cas- such station of a nor^-cognizable’ offence, he shall 

enter in a book tq be kept as aforesaid the substance 
of such information and refer the informant to the Magistrate. 

(2) No police-officer sl^ investigate a non-cognizable case without 

Investigation into the order of a Magistrate of the first or second class 
non-cognizable cas- having power 'to try such case* or commit the same 

for trial, or of a Presidency Magistrate. 

« 

* SAwe Pru, [1941] Ran. 346. ^ * Gansa Oraon, (1923) 2 Pat. 517. 

* Niimadhub MiUer, (1888) 15 Cal.. ■ Peary MuSuin Das V. D. IFesloa, 

595, 606, F.B. (1011) 1.6 C. W. N. 145., 

* See Bom. Act IV of 1902, s. 2(1), • ChAtar Singh, (1924)i 47 All. 280; 

and Schedule A, overruling Visram SuJttm v. Mtyor C. de M. WtSUbame, 

Babedi, (1896) 21 Bom. 495. (1925) 8'Ban. 577. 
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(3) Any police-officer receivi^ such order may exercise the same 
powers in respect of the investigation (except the power to arrest with¬ 
out warrant) as an officer in charge of a police-station may exercise in 
a cognizable case. 

COMMENT.—The previous secti<m dealt with information relating to the 
commission of a cognizable offence: this secition deals with information relating 
to a non-cognizable offence. • 

Sub-aectlon (1).—The poliiw-offioer receiving information of a non-cognizable 
offence must enter the substance of it in a book kept in such ftrnn as the Provincial 
Government nmy prescribe and then refer the informant to the Magistrate. The 
“ book ” is the diary kept. 

Sub-section (2).—police-officer must not investigate a non-cognizable case 
without an order of a Magistrate. There is no section empowering a poUce-offleer 
to make a report in such a case without the orders of a Magistrate.^ But the 
investigation of a non-cognizable offence would not be illegal if it is made during the 
investigation of a cognizable offence.* 

1. * Without the order of a Magistrate of the first or second class having 

power to try such case.'—^The order must be of a Magistrate of the first or second 
class having power to try tlie case or commit it for trial. The order of any Magistrate 
of the first or second class is, therefore, not sufficient. * 

Sub-section (3)_^When the police-officer receives an order from the Magis¬ 

trate to investigate a non-cognizable case he may exercise the same powers in respect 
of the investigation (except the power to arrest without warrant) as in cognizable 
cases. 


156. (1) Any officer in charge of a police-station may, without 
the order of a Magistrate, investigate any cognizable 
invratimtion into which a Court having jurisdiction over Sie local 

cong za e cases. argg, within the limits of such station would have 
power to inquire into or try under the provisions of Chapter XV relating 
to the place of inquiry o» trial. • 

(2) No proceeding of a police-officer in any such case shall at any 
stage called in question on the ground that the case was one which 
such officer was not empowered under this section to investigate. 

(d) Any Magistrate empowered under section 190 may order such 
an investigation as above-mentioned. 


COMMENT.—Sub-section (1).—This sub-section enables the police to 
investigate cognizable offences conunitted beyond their local jurisdiction. See 
ss. 181, 182 and 188. 


Sub-section (3).—This sub-section empowers a Magistrate to order a police 
inquiry in a case where the Magistrate does not himself issue process at once. The 
Magistrate after he has acted under Chapter XVI cannot proceed under Chapter 
XIV.* This sub-section enables a Magistrate to order the investigation of an offence 
of which he may have taken cognizance under s. 100. He may do so even before the 
examination of tbe complainant.* 


^ Soda, (1901) 8 Bom. L. R. 586, 
26 Bom< 150. 150, f.b. ; Bahabal Shah 
V. Tarak Nalh •Chowdhr^ (1897) 24 

Cal. 691. ^ m \ / 

* Shivaamamit (1027) 20 Bom. L. R. 


Y41. 51 Bom. 408. 

* laafNaaya, (1026) 54 Cal. 808. 

* Viahvattath, (1006) 8 Bom. L. R. 
580. 
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A Magistiate also under s. 159 direct an investigation or preliminary inquiry 
into a case which may have heen rqmrted hy the police as not wrath investigating. 

157. (1) If, from informatioii received or othrawise, an officer in 
Procedure where change of a police-station has reason to suspect the 
oogniaable ollenoe commission of an offence which he is empowered 
suspected. under section 156 to investigate, he shal} forthwith 

send a report' of the same to a Magistrate empowered to take cogni¬ 
zance of such offence upon a police-report, and shall proceed in person, 
or shall depute one of his subordinate officers not being below surai rank 
as the Provincial Gk>vemment may, by general or special order, prescribe 
in this behalf to proceed, to the spot, to investigate the facts and circum¬ 
stances of the case, and, if necessary, to take measures for the discovery 
and arrest of the offender : 

Provided as follows :— 

(a) when any information as to the commission of any such offence 
Where local in- ^ given against any person by name and the case is 
vestijption dispens- not of a serious nature, the officer in charge of a 
ed with. police-station need not proceed in person or depute 

a subordinate officer to make an investigation* on the spot; 

Where police-offl- (^) appears to the officer in charge of a 

eer in cmuge sees police-station tlmt there is no sufficient ground for 

nosuffleient ground entering on an investigation, he shall not investigate 
for investigation. 

{2) In each of the cases mentioned in clauses (a) and (5) of the 
proviso to sub-section (1), the officer in charge of the police-station shall 
state in his said report his reasons for not fully complying with the 
requirements of that sub-section, and, in the case mentioned in clause 
(d), such officer shall also forthwith notify to the informant, if any, in 
such manner as ma^r be prescribed by the Provincial Government, the 
fact that he will not investigate the case or cause it to be investigate. 

COMMENT.—^The section requires tiiat immediate in|imation of every com¬ 
plaint or information preferred to an offloer in diarge of a police-station of the 
oonunisaion of a cognizable offence shall be sent to the Magistrate having jurisdiction. 
The object of this provision is obvious, and it involves more than a mere technical 
compliance with the law. The Magistrate is primarily responsible for the condition 
of the district as regards repressible crime, and he is not at liberty to divest himself 
of that responsibility or to relax that supervision ovcar crime which the law intends 
that he should exercise. * 

1. * Report.*—^lliis word is not deiElned in the Code, but it appears that the 

Legislature has studiously attached to the expression ** polira-report ” a peculiar 
meaning throughout the Code wherever the expression occurs, and pointed out 
the occasions when and tiie pmirases for whidi such reports should be made. Wliere 
a police report goes beyond those occasions and purposes it must foil within the 
definition of “ complaint ” in s. 4, cl. (6), of the Code.^ 

Reprats made by police-officers in compliance with this section are not public 
documents within the meaning of s. 74 of the Indian Evidence Act, and consequently 
the accused is not entitled, before trial,' to have copies of such rqports.* 

^ n 

^ Soda, (1001) 20 Bom. 150, 157, * Arumugam, (1807) 20 Mad. 180 

8 Bom. L. R. 586, r.B. f.b. 
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2. * Inveatigatloii.'—Invest^atioD iiudodes all proceedings under tlie C!ode 
for the oollecUon of evidence oAdacted by a poUoe-offleer or by any person other 
than a Bfagistrate, who is authorised by the Magistrate hi this behaif.’i 

198. (i) Every repent sent to a Magi^^te under section 157 
Reports under shall, if the Provincial ^vemment so directs, be 
section 157 how submitted through such superior officer of police ns 
submitted. the Pixmneial ^vemment, by general or special 

order, appoint in that behaln 

Such superior officer may give such instructions to the <ffilcer 
in chiu^ of the police-station as he thinks fit, and shall, after recending 
sudx instructions on such report, transmit the same without delay to the 
Magistrate. 

159. Such Magistrate, on receiving such report, may direct an in- 
Power to hold in- vestigation or, if he thinks fit, at once proceed, or 

vestigation or pre- depute any Magistrate subordinate to mm to pro- 
limiiwry inquiry. cera. to hold a preliminary inquiry* into, or otherwise 
to dispose of, the cass in manner provided in this C^e. 

COMMENT.—On receiving a police report the Magistrate may dismiag the 
case if there Is no sufficient ground for investigation or he may proceed uniter iUs 
section. 

An inquiry under this section can be mode only on the submission of a poUoo 
report; that is, a report made before the completion of the polioe investigatloD; 
if a complaint is made to the Magistrate, he is bound to proceed under s. 200.* 

1 . * Preliminary inquiry.*—This expression refers to on inquiry under 

Chapter XVIII. An inquiry includes every impiiry other than a trial under this 
Code by a Magistrate or a Court.* 

160. Any police-offioex making an investigation under this Chapt^ 

Police-officer’s ^y Order in writing, require the attendance 

power to require at- bcd>^Te himself* of any ]>ei^n being within the limits 
tendance of witnes- of ms own or any adjoining station* who, from the 
, information given or otherwise, appears to be 
acquainted with the circumstances of the case; and such person shall 
attend* as so required. 

COMMENT.—This section authorizes a police-officer making an investi^tion 
under this Chapter to require the attendance before himself of any person (within 
certain limits), who appears to be acquainted with the circumstances of the case. 

1. * By order In writing, require the attendance before himself.’—The 
order requiring the attendance of a person must be in writing. 

2. * Of any person being within the limits of hie own or any adjoining 
station. *—^This section does not authorize a police-officer to require the attendanoe 
of an accused person with a view to his answering the charge. The intention of the 
Legislature seems to have been <Hily to provide a focility for obtaining evidence and 
not for procuring the attrodance bf the accused, who may be arrested at any time, 
if necessary, wiChout a warrant.* 

1 Manimohan Gho^, (1081) 88 Cal. * All. 80. 

1812. > Vide s. 4, d. (k). 

* LokeiuM^v. Sanif 0 ai, <1008) 80 * Saminada (1888) 7 Mod. 

Cid. 028; Abdul EsAmon, (1000) 82 274, fa. 
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3. * Such person shall attend.*—person who fiuls to comply with the 

Older of the polioe ttmy be prosecuted for disobedience under s. 174 of the Indian 
Penal Code.' 

161. (i) Any police-officer making an investigation under this 

_ , - Chapter or any police-officer not below such rank as 

witnesses by polioe. 

special order, prescribe m this behalf, acting on the 
requisition of such officer may examine oraQy any person supposed to be 
acquainted with the facts and circumstances of the case.' 

(2) Such person shall be bound to answer all questions relating to 
such case* put to him by such officer, other than questions the answers 
to which would have a tendency to expose him to a criminal charge or 
to a penalty or forfeiture. 

(3) The police-officer may reduce into writing any statement 
made to him in the course of an examination under this section, and if 
he does so he shall make a separate record of the statement of each 
such person whose statement he records, f 

COMMENT.—^Under this section a police-officer making an investigation 
c«n examine the person acquainted with the facts of the case, and reduce them into 
writing. 

1. * May examine orally any person supposed to be acquainted with the 
facts....of the case.*—^No oath or affirmation is n-quired in an examination 
undw this section. It is not obligatory to reduce to writing the statement of the 
person examined. 

* Any person. *—The words “ any person ** in this section, which mqst be 
read in conjunction with s. 162, include any person who may subsequently be 
accused of the crime in' respect of which the investigation is made by the police- 
officer.* 

Right of accused to inspect statements recorded.—Accused has a right to 
ask for a copy of such statements for the purpose of contradicting witnesses for the 
prosecution.* " ■ 

2. * Such person shall be bound to answer all questions relating to such 
case.*—It is obligatory on a person examined in the course of a police investigation 
to answer all questions put to him other than questions the answers to which would 
have a tendency to expose him to a criminal charge or to a penalty or forfeiture. 

The Criminal Procedure Code of 1882 contained the word truly '* after the 
word ** question.** TUs word has been omitted in the pr»ent Code. Under the 
law as it now stands, a person who is examined to not ** legally bound to state 
the truth.’* But a person who gives false inforpation in answer to such questions 
can be prosecuted under the provisions of ss. 202 and 208 of the Indian Penal Code.* 

162. (1) No statement made by any person to a police-officer' in 
fitnt frvn t to po- course of an mvestigation under this Chapter 

Uuenottobesign^; shall, if reduced into writing, be signed by the person 
use of s uch ^ state- making it ; nor a ha.11 aiiy such statement or any le- 
mfluts in evidence. thereof, * whetherdn a police-diary orotherwise,* 

* Jogendra Noth Mukeriett (1897) 280. 

24 Cal. 820. *' * Samkaralii^ Kane, (1900) 28 

* See PdtatoNaraMBna&Damf, (1989) Mad. 544. 

68 I. A. 68, 41 Bom. L. R. 428, 18 Fat. f SMbisec. >(8) was sMded by Act II 
284; INnanafA, [1940] Nag. 282. of 1945, s. 2. 

* Sadku ShaQih, (1927) 82 C. W. N. 
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or any part of such statement or record, be used for any purpose* (saya 
as heKinaftei provided) at any inquiry or trial in respect of any offence 
under investigation at the time when such statement was made: 

Provided that, when any witness is called for the prosecution in such 
inquiry or trial whose statement has been reduced into writing as afore¬ 
said, the Court shall, on the request of the accused,* refer to such writing 
and direct that the accused^ be furnished with a copy thereof, in order 
that any part of such statement, if duly proved,* may be used to con¬ 
tradict such witness* in the mann^ provided by section 145 of the Lidian 
Evidence Act, 1872. When any part of such stat^nent is so used, any 
part thereof may also be used in the re-examination of such witness, but 
for the purpose only of explaining any matter xd^erxed to in his cross- 
examination : 

Provided, further, that, if the Court is of opinion that any part of 
any such statement is not relevant to the subject-matter of the inquiry or 
trial or that its disclosure to the accused is not essential in the int^este of 
justice and is inexpedient in the public intorests, it shall record sudi 
opinion (but not the reasons therefor) and shall exclude such part from 
the copy of the statement furnished to the accused. • 

(2) Nothing in this section shall be deemed to apply to any state¬ 
ment falling within the provisions of section 82, clause (i), of the Indian 
Evidence Act, 1872, or to affect the provisions of section 27 of that Act.* 

COMMENT.—^Under this section no statement made by any person to a 
police-officer in the course of an investigation can be referred to or used forany 
puipose by the Court pr anyone else at an enquiry or trial in respect of on offence 
under investigation at the t^e when such statement was made, except as provided 
in that section. It matters not whether the statement was made orally or was 
reduced to writing, or whether in ecOenao or in an abridged form it is set out in a 
special diary under s. 17% or in any other documettt, or whether it is propoie^ to 
adduce oral evldenee of the contents of the statement. If, and so soon as, any 
prosecution witness gives evidence in support of the charge against him the accused 
is entitled to request the Court to refer to the witness’ statement to the police, and, 
unless the Court is of opinion that any part of the statement foils within the second 
proviso, the Court must direct that the apeused be furnished with a copy of the entire 
statement of the witness to the police, whether or not in the opinion of the Court 
there is- anything in the statement which is inconsistent with the evidence that the 
witness has given in the course of the inquiry or trial; and the statement, in whede 
or in part as the case may be, may then be used in the manner prescribed in the 
first proviso.^ 

If sudi a statem^t has been reduced into writing, its use is prohibited unless 
(a) it is a statement of a witness called for the prosecution, (6) the Court has ordered 
the accused to be furnished with a copy of it, and (e) the 'fatten record of the state¬ 
ment has been duly proved. It may 'ttien be used within the limits set forth in the 
proviso.* • 

Seppe.—-^le section applies to a statement made by a person who was not 
an aooHsed at the time of making the statement but who is an accused at Ihe time 

* Nga iMn Thoung, (1985) 18 Ran. * Bahadur Sin^, (lOfMl) 7 Lah. 964. 
570, vm. • 
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it is tendered in evidence.^ Statements made to a polioe-offioer by such person are 
not admissible in evidence. This section applies to summons as well aswamat 
oases.* 

The police when investigating a case under the preventive sections of the 
Criminal Procedure Code are not acting under this section. An enquiry under 
Chapter VIII of the Code is not an enquiry into an *' offence/* and this sectiem 
cannot be used to shut out statements given to jthe police by persona who are 
afterwards called as witnesses.* 

TUs section does not prohibit a Judge ftom looking into the police diary suo 
taoftt without any request by the accused or prevent him from using the statement of 
a person examined by the police* whi^ is recorded in swdi diary, for the puipqae of 
fMmtradicting such person whm he gives evidence in favour of the Crown as a pro¬ 
secution witness. The only limitation imposed is that such statement may not be 
used for any other purpose. In a case where the evidence given in Court implicates 
persons who are not mentioned in the first information rep^ it is ahrajrs advisable 
for the Judge to look into police f ^pers in order to ascertain whether the persems 
implicated by the witnesses at the trial had been so implicated by them during the 
investigation.* 

1. * Statement made by any person to a police-officer. *—This indudes 
oral or written record of the statement. The first information report (s. 164) against 
an accused is net a statement within the meaning of this section, inosmuidr as it 
is not made in the course of an investigation.* 

The words ** any person ’* include a person who was not accused at the time 
of making the statement, but became so thereafter.* 

Bvidence relating to the test-identification of the accused by witnesses before 
the investigating officer is inadmissible on behalf of the proseesution, under this 
section.* 

2. * Nor shall any such statement or any record thereof.*—The sectiem 
prohibits not only the use of the written record as itse^eindenoe, but all use of an 
oral testimony as to the statement for any purpose subject to the proviso. The 
words ** if reduced into writing ** only apply to the words ** be signed by the 
person making it ** and the use of an oral statement is therefore equally prohibited 
along with that of a written statement.* 

3. *Vn]Sther In a police-diary or otherwise.*—The police cannot claim 
any privilege in r es pect of any statement on the ground that it is a statement re¬ 
corded under s. 172. Whether a statement is recorded under s. 162 or s. 172, an 
accused person is entitled to a copy pf it for cross-examination. E<ven if the state¬ 
ment is in the form of memoranda the accused is entitled to have a copy of it.* 


* JPakala Narayana Swami, (1089) 

66 I. A. 66, 41 Bom. L. R. 428^ 18 Pat. 
284, overruling ,Azitnuddy, (1926) tf* 
Gal. 287; Jageoa J^umuk, (1925) 5 Pat. 
68, 77 ; Maung Tha Din^ (1026) 4 Ban. 
72; Btmnun, (1926) 7 Lah. 84; and 
approving Maha Pefra, (1982) 

55 Mad. 908, r.B.; Bamdaual jSiemgitalt ' 
71941] Ran. 784. 

* lMnafM<k<8hAdp,(l088)17Pat.022. 

* Hari (1988) 56 Mad. 987. 

See Bssul&tiie, [1948] Kw. 262. 


« Lai Miua, [1948] 1 Cal. 648. 

* AxivMiddu, (1926) 64 Cal. 287. 

* Bahala Nea-mana Samni, (1989) 
66 I. A. 66, 41 Bom. L. R. 488, 18 
Fkt. 884; Syamo Maha Pairo, supra; 
Dinanath, [1940] Nag. p82. 

* Krishna Kahar, [1980] 2 Cal. 569. 

* AfotMwTIbqlVn, (102e)4Ran. 72, 
81, V.B.; ThUnmappa v. TMmmappOf 
(1928) 5b Ms^ 067, An,, overruling 
VenkeUasubbiahf (1924) 48 Mad. 640. 

* .Pemtidhar, (1980) 58 All. 458. 



«BC, 162 .] 


IKFOBMATION AND INVESIMOATION. 


101 


4. * Any part of such statement or recordt be used for any purpose.* 
—The statement cannot be used for the purpose of proving an omission** It can 
only be used for the purpose of oontmdiction. Contradiction means the setting 
of one statement against miother and not the setting up of a statement against 
nothing at all. If a witness in Court says ** I saw A running away,*' he may be 
contradicted by his statement to the police “ I did not see A running away.** 

A statement made by a wltigess for the prosecution before the police during the 
investigation naming the acpiused as one of the rioters cannot be used to corroborate 
the evidence given by that iritness during the trial in favour of the prosecution.* 
Proviso 1.—This proviso refers to the case where the statement has been 
recorded. The accused has a right to the copies of statements made to the police 
subject to proviso 2.* The application for such copies must be naade at the time 
when the prosecution witness, whom it is desired to cross-examine by reference to 
his previously recorded statement, appears in the witness-box.* 

The accused has a right to call upon the prosecution to produce copies of the 
statements made by the prosecution witnesses to the police. The duty of the 
prosecution to produce them cannot be evaded by pleading that the statements 
were only reduced to writing in tlie shape of rough memoranda or notes.* 

nthe statements of the persons examined as witnesses by the police are destroy¬ 
ed, the accused is robbed of his statutory means of cross-examination and thereby 
denied the opportunity of effectively cross-examining prosecuting witnesses, and the 
evidence of such witnesses is not admissible and proper for consideration as it does 
not satisfy the requirements of s. 188 of the Indian Evidence Act.* 

5. * On the request of the accused.*—A Court is not justified in admitting a 
statement made by a person to a police-officer, unless the accused or his pleader 
asks the Court to refer to such record.^ 

6. * If duly proved.*—The words indicate that if the accused wishes to rely 
on ai^thing in the previous statement ot a witness to the police he must prove 
it in the ordinary way. If the witness admits this in cross-examination, it will 
of course be sufficient; if he denies the contradiction and the police-offieer who 
took it down is called b^ the prosecution, the previous statement of the witness 
on the point may be proved'by him; if he is not called by the prosecuticn, the 
Court would no doufit itself in most cases call him, or if the accused is calling evidence 
in support of his defence, it may be worth his while to call the police-officer himself.* 
Unless the statement is duly proved, the evidence given in Court cannot be contra¬ 
dicted by it under s. 145, Evidence Act.* 

7. * May be used to contradict such witness.*—Such statement cannot be 
used for any purpose except to ccmtradict a prosecution witness. It cannot 
be used for the purpose of contradicting a defence witness.** or for corroborating 
the statements made by prosecution witnesses in Court.** 
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ProTlso 2 ,—lUs provuo deals -with the exdu8f<m of fandevant natters whfdi 
the public interest requires should not be disclosed. 

8. * Or to affect the pi^ovialone of section 27 of that Act.*—The addithn of 
these words by Aet XV of 1041, s. 2, sets at rest the divei;genoe of view between 
the Madras,' the Patna* and the Bombay* BOgh Courts on the one hand, and the 
Lahore,* the Allahabad* and the Calcutta* High Courts on the other. Hie Ibnner 
hdd that s. 102 did not affect the provisions of s.^ of the Indian ESvidenoe Act 
and therefore information leading to the discovery of a foot made to the police 
and admissible under s. 27 of the Indian Evidence Act was not rendered inadmissible 
under this section. The latter held that s. 27 of the Evidence Act was repealed by 
this section and evidence of infoimation, whether it amounted to a cwnfession or not, 
wbi(^ related to the fskct discovered in cionsequenfie of su^ information, was not 
admissible in evidence. The Legislature has adapted the former view. 

163. (1) No police-officer^ or other p^on in author!^ shall offer 

„ . . * ^ make, or cause to offered or made, any such 

to be olteMd*™*”* inducement, threat or promise as is mentioned in the 

Indian Evidence Act, 1872, section 24. 

(2) But no jiolice-officer or other person shall prevent, by any 
caution or otherwise, any person from making in the course of any 
investigation under this Chapter any statement which he may be dis¬ 
posed to make of his own free will. 

COMMENT.—The section prohibits a police-officer or a person in authority 
from offering or making any inducement, threat, or promise as is mentioned in 
B. 24 of the Evidence Act. But a police-officer or other person shall not prevoit 
by any caution any person from making any statement whi<^ he may be disposed 
to make of his own free will. 

1. * PoUce-ofllcer.*—This expression has been given an extended meaning 

in cases decided under s. 25 of the Evidence Act. It has been held that the term 
** police-officer ** is not to be read in a technical sense but in its more comprehensive 
and popular meaning.^ Thuii a police patel is a polibe-offlcer ;* but a Village 
Magistrate is not.* ^ 

2'. * Person In authority.'—^This expression finds pla^ in s. 24 of the 

Evidence Act. The teat whether a person is a person in authority would seem 
to be, has the person authority to interfere with the matter; and any concern or 
interest in it would be sufficient to give him that authority.'* 

164. (1) Any Presidency Magistrate, any Magistrate of the first 

Power to record class and an^ Magistrate of the second class specially 

statements and con- empowered in this behalf by the Provincial Govem- 

ment may, if he is not a police-officer, record any 
statement or confession' made to him in the course of an investigation 

> StOMahTevar, [1880] Mad. 947'; ■ Bahfro, [1940] All. 806, P.B. 

TMnqnpa v. Tkimappot (1028) 51 Mad. * JH^ocreah Chandra Haa^ [1942] 1 CaL 

967; Syamo Maha Patro (1982) 65 Mad. 486. 

90S, v.B. t JPftbUe Proaeeutor v. Radha- * Httrr&tole Gutndar Ghoae, (1876) 
krirknayya, [1940 Mad. 224. • 1 Cal. 207. 

* MayaMor FtOhal, (1039) 18 Pat. ■ Bhima» (1802) 17 Bom. 485. 

450. * Samq PegH, (1888) 7tMad. 287. 

* Btram SardoTt (1940) 48 Bom. ** Naorqji iJadabhed, (l872) 0 B. 

L. R. 157, [1941] Bom. 888. H. C. 858, 

* Htduan, [1040] Loh. 242, bjb. 
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uhder this Chapter or at any time afterwards before the commencement 
of the inquiry or trial.* 

(0) Such stabnnents shall be recorded in such of the manners here¬ 
inafter prescribed for recording evidence as is» in his opinion, best fitted 
for the circumstances of the case. Such confessions shall be recorded 
and signed* in the manner provided in section 864, and such statements 
or comessions shall then be^orwarded to the Ma^strate by whom the 
case is to Be inquired into or tried. 

(3) A Magistrate shall, before recording any such confession, ex¬ 
plain to the person making it that he is not bound to make a confession 
and that if he does so it may be used as evidence against him and no 
Magistrate shall record any such confession unless, upon questioning the 
person making it, he has r^tson to believe that it was made voluntarily; 
and, when he records any confession, he shall make a memorandum* at 
tile foot of such record to the following effect:— 

** I have explained to (name) that he is not bound to make a con¬ 
fession and that, if he does so, any confession he may make may be used 
as evidence against him and I believe that this confession was voluntarily 
made. It was taken in my presence and hearing, and was read over to 
the person making it and Emitted by him to be correct, and it coiftains 
a full and true account of the statement made by him. 

(Signed) A. B., 

Meigislrate.** 

En^lanaiion ,—^It is not necessa^ that the Magistrate receiving a:^ 
recording a confession or statement should be a Magistrate having juris¬ 
diction in the case. 

COMMENT.—Scope.—This section is not exhaustive and does not limit the 
generality of s. 21 of the Evidence Act as to the relevancy of admission.^ The 
effect of this section, when read with ss. 24, 25, 20 and 20 of the Evidence Act, is 
that (1) a confession niadc4t»y an accused person to a police-offlcer is inadmissible in 
evidence, (2) if a person in police custody desires to make a confession, he must do 
so in the presence offa Magistrate, (8) a Magistrate shall not record it unless he is, 
upon inquiry firom the person making it, satisfied that it is voluntary, (4) when the 
Magistrate records it, he shall record it in the manner provided for in tUs section, 
and (5) only when so recorded the confession becomes relevant and admissible in 
evidence.* 

The' Patna High Court has held that a Presidency Magistrate is empowered 
to record a confession in the course of a police investigation.* The Bombay High 
Court has held that he cannot.* 

1. * May_record any statement or confession. '— ^This clause authorizes 

a Magistrate to record the statement of a person who appears before him as a witness 
as well as the confession of a person accused of an offence.* 

The word ** statement ” is limited to a statement by a witness, but includes 
that made by an accused and yot amounting to a confession.* The statement 

* Barindra * Kumar OkoWf (1909) * ilfatto, (1878) 2 Bom. 648. 

87 Cal. 467. * L^al Btmembran^ v. LaHt JfeAan 

* San Min, [1989] Ban. 97. Singh Boy, (1921) 49 Cal. 167; Bamanu^ 

* A’<{ Mamidf Chaadhru, (1925) jama, (1916) 89 Afod. 97f Qolam 

Pat. 171. • * ^ Mohammad Khan, (1942) 4 Pat. 827; 

* Samnath Mahdbir, (1926) 28 Bom. <£ 0 ^ Duaadh, (1927) 6 Pat. 747. 

L. B. Ill, 114, 60 Bom. 111. ^ 
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of a witneu made behind the back of the accused cannot be used as evidence against 
him. The only object in recording such statement is to obtain a hold over the 
witness.* 

A “ confession ” is an admission made at any time by a person charged with 
an offence, stating or suggesting the inference that he has committed the offence.* 
A declaxatioii is not a confession if it is not made with an aninuu eonfiteruH, that is, 
with an intenticm to confess, or if it does not amqpmt to an admission of fscts from 
whhh guilt is directly dedudble.* • 

Notwithstanding the use of the word “ may ” all confessions should be 
recorded. * Recording' means writing down the confession and not merely filing 
a written confession written by the accused while in the police custody and ad¬ 
mitted by him to be correct when read over to him by the Magistrate.* A confession 
made to a Magistrate and not recorded by him cannot be proved at the trial of the 
person making the confession by tendering the oral evidence of the Magistrate.* 

2. * In the course of an investigation under this Chapter oral any time 
afterwards before the commencement of the inquiry or trial.*—^A confession 
under this section must be made either in the course of an investigation under 
Chapter XIV or after it has ceased and before the commencement of an inquiry or 
trial. The condition requiring thq confession to be prior to the commencement 
of the inquiry or trial is mly imposed when the investigation has ceased, and not 
when it is made in the coarse of the police investigation.* If the confession be 
made before a Magistrate having jurisdiction to deal with the matter, it will be the 
oommeiusmient of a trial or inquiry under Chapter XV and treated as a confession 
under s. 864, whether or not the case be still under the investigation of the police.’ 

Sub-section (2).—The statement as to writnesses must be recorded in the 
maimer prescribed in ss. 385 to 361 of this Code, and as to the accused, ss. 842, 
864. Section 588 prevents justice being frustrated by reason of a Magistrate having 
neglected to comply strictly with the provisions of this section. 

3. * Signed. ’—It is necessary that the co^ession should be signed by the 
accused. If it is not signed by the accused or attested by his mark, it will not 
be admissible in evidence.* *rhe Nagpur High Court bks held that on inadvertent 
omission to obtain the signature of the accused does not vitiate the confession 
and the irregularity is curable under s. 533.* The attestation of the accused is 
unnecessary fdien a confession is made in Court to the officer trying the case at 
the time of trial.** 

Sub-section (3).—The present section imposes statutory obligation on the 
Magistrate to warn the a 9 cused, before recording his confession, that he is not 
bound to make it and that if he does so it may be used as evidence against him.** 
Failure to convey the caution invalidates the cdhfession and renders it inadmissible 
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in evidenoe.* Sodi a fidlure cannot be coxed under a. 588.* But the Bladraa and 
the Allahabad High Courts have held that a confession, otherwise admissible in 
evidence, is, by virtue of s. 29 of the Evidence Act, ad m is s i b le even thmigh the 
caution pres^bed by this sub-section has not been a dm i n istered. This sectimi 
does not override s. 29 of the Eividence Act, and it is the latter Act that must, as a 
rule, be looked to when there is a question <rf the admissibility of a particular piece 
of evidence. It has also pointed out the inconsistency between the provisions of 
s. 164(J) and 8. 108(2) as regard the necessity or propriety of administering a 
cauticm.* 

A ocmfesskm made by an accuse person was recorded by the Magistrate, but 
was retracted prior to the completion of the certificate required under this clause, 
the accused then stating that the confession had been made at the instance of the 
ptriice. It was held that the ccmfession was not admissible in evidence.* 

* Reason to believe that It was made voluntarily.*—^The Magistrate must 
satisfy himself that no pressure or fence was used on tlm accused who makes the 
ccmfession. Any marks cm the persem of the accused vitiate the voluntary character 
c^ the emnfeasitm.* A Magistrate is prohibited from recording a confession until 
he has satisfied himself by questieming the person making it t^t it is voluntary.* 
When questiems were not put so as to elicit whether the exmfession was being made 
voluntarily, 8uc:h emnfession is not only inadmissible under this sectiem bpt it 
cannot be used under the other provisions of the Indian Evidence Ac;t sucdi as ss. 21 
and 29.* 

4. * He shall make a memorandum. *—A csonfession without a memorandum 

that it is voluntarily made is bad in law and cannot be admitted in evidence.* The 
memcnnndum need not be made in the handwriting of the Magistrate ; it is sufficient 
if it is signed by him.* The Nagpur High Court has held that where the Magistrate 
has not certified that the confession is voluntary, evidence is admissible to prove 
that the confession was voluntarily made and represents wtiat was said by the 
accused.** 

Explanation.—^This Explanation lays down that it is not necessary that the 
Magistrate recording a statement should have jurisdiction to inquire into or try 
the particular case. 

Retracted confession.—^The Bombay High Court has laid down: (1) A 
confession is not to be r^arded as involuntary merely because it is retracsted. (2) 
As against the maker of the confessiem, the retracted confession may form the 
basis of a convicAiem if it is believed to be true and voluntarily made. It con be 
acted upon along with the other evidenco in the cose, and there is no rule c^law that 
a retracted confession must be supported by independent reliable evidence corro¬ 
borating it in material particmlars. The use to be made of such a confession is a 
matter of prudence rather than of law.** (8) A retracted coufesskm con be used 
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against a co-aocused only if it is corroborated in material parUcnlars.' The cmro- 
boration should not only confirm the general story of the alleged crime, but must 
also connect the co-accused with it.* 

The Allahabad High Court has held that it does not necessarily follow that, 
because a confession made by an accused person is subsequently retracted and 
there is little or no evidence on the record to support the confession, therefore 
the oonfesidon is to be rejected. The credibili^ of such a confessum is in eaidk 
case a matter to be decided by the Court according to the circumstances of each 
particular case, and if the Court is of opinion that such a confession is true, the 
Court is bound to act, as tar as the person making it is concerned, upon such b^ief.* 
It is unsafe to rdy on and act upon retracted confessions unless, up<m a consideratitm 
of the whole of the evidence in the case, the Court is in a positim to come to the 
unhesitating conclusion that the confessions were true. It is often very difiBcult, 
if not impossible, to come to such a conclusion unless there is,*’ in the words of 
Kerman, J., in Queen-Empress v. Jtangi,* ** rdiable independent evidence to corro¬ 
borate to a material extent and in material particulars the statements cemtained in 
the withdrawn confessional stateiuents.'* It seems, therefore, to be unsafe in the 
majority of cases to found a conviction on retracted confessions which are not 
corrobmated by credible independent evidence.* A retracted confession may be 
taken into consideration, that is, used as evidratoe, not only as against the person 
making it, but as against persons tried joints with the confessing accused for the 
same offence. As regards the i>erson making it, a retracted confession may, even 
without any corroborative evidence, form the basis of a conviction. As regards 
the other co-accused, although corrorborative evidence may be necessary, it is not 
necessary that such corroborative evidence should by itself be sufficient to support 
a conviction; and that a conviction based on the unsupported evidence afforded 
by the confession of a co-accused would not be unlawful.* 

The same is the view of the Madras Hi^ Court. It holds that it cannot be 
laid down as an absolute rule of law that a oonfessimi made and subsequently 
retracted by an accused cannot be accepted as evidence of his guilt withrat in¬ 
dependent corroborative evidence. The wei^t to be given to such a confSession 
miwt depend upon the circumstances under whidi it was retracted including the 
reasons given by the accused for his retrstetion.* Where thf <mly evidence against 
two persons accused of murder directily implicating them in the commission of 
the crime cemsisted of confessional statements made by them before the committing 
Magistrate, which were subsequently retracted, and Ihe statements in such oemfes- 
sions were corroborated in material particulars by other evidence on the rectnd, 
it was held that the evidence was sufficient to support a conviction.* A retracted 
cmifession is of little value against a co-aocused and the fullest corroboration is 
necessary—far more than would be demanded for the sworn testunemy of an accom¬ 
plice on oath.* 

The Calcutta Huh Court has ruled that it is not safe to cmivict an accused 
on his retracted confession standing by itsdf uncorroborated.** A retracted con- 
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ftarioii should cany pnmtfically no as aginast a pwson other than the mahor, 

H Is not made on oath* it is not tested by cross-examination, and its truth is denied 
1^ the maker himself, who has thus lied on one or other of the fxscasions. The very 
fullest corrohomtion would be necessary in such a case, Hbut more than \^ld be 
demanded tot the sworn testhncMiy of an aooomplioe on oath.* 

The Nagpur IBgh Court has held that when it is possible to come to the 
oomdusitm that a retracted self-iqpulpatory confiession cannot be otherwise than 
true it may be tatoi into conaideratitm in connection with the evidence appearing 
in the case against the person making it as also ag^nst another person therein 
im]dicated, though it should be used with oautimr.* 

Guatody of accused after confession.—^A.' confessing accused must invariably 
be sent to the judicial lodc-up as soon as possible after confession, and on no account 
be returned to police custody. If the police thereafter want the accused tot any 
particular purpose, they must put in an application stating the purpose ihrwhich 
the accused is required, and for that purpose he may be handed over to the p<dioe. 
But even then there certainly ought to be an interval between the taking of the 
confession and Ihe handing over of the accused to the police for miy subsequent 
purpose.* 

165. (7) Whenever an officer in cha^e of a jpolice-station or a 
f. h. II... police-officer making an investigation has reasonable 
o^^^***^ pouce- groundg fQj believing that anything necessary for the 

purpos^ of an invratigation into any offence which 
he is authorized to investigate may be found in any place within the 
limits' of the police-station of which he is in charge, or to which he is 
attached, and that such thing cannot in his opinion be otherwise obtained 
without undue delay, such officer may, after recording in writing the 
grounds of his belief and specifying in such writing, so far as possible, 
the thing for which search is to be made, search, or cause sear^ to be 
made, for such thing in any place within the limits of such station. 

(2) A police-officq^ proceeding under sub-section (1) shall, if 
practicable, conduct the search in person. * 

(8) If he is unable to conduct the search in p^son, and there is no 
other person competent to make the search present at the time, he may • 
after recording in writing his reasons for so doing require any officer 
subordinate to him to make the search, and he shall deliver to such sub¬ 
ordinate office r an order in writing specifying the jnlace to be searched 
and, so far as possible, the thing for which search is to be made; and 
such subordinate officer may thereupon search for such thing in such 
place. 

(4) The provisions of this Code as to seardi-warrants and the 
general proviraons as to searches contained in section 102 and section 108 
shall, so far as may be, apply to a search made under this section. 

(5) Copies of any record made under sub-section (2) or sub¬ 
section (3) snail forthwith be sent to the nearest Magistrate empowered 
to take comizance of the offence and the owner or occupier of the place 
searched muII on application be furnished with a copy of the same by 
the Magistrate: 

' Zioltt MfUun Chuek4t^utty, (1811) * Abdul Oafoar, [1941] Nag. 109, 

88 Cal. 889; Y€uin, (1901) 28 C^. 689; dfaaentine frmn Soshimudmn, sup. 
AaaMmudiftn, (1984) 62 Gal. 81^ * iSTurol SitigA, [1987] Lab. 740. 
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Provided that he shall pay for the same unless the Bfagistrate for 
some special reason thinks fit to furnish it free of cost. 

COMMENT.—Sub-section (1).—^This section now authorises a general search 
on the chance that something might be found. But the <fflcer acting under this 
sub-section or sub-section (3) must record in writing his reastms fbr the making 
of a search; and under sub-sections (1) and (3) the thing diall be spedfled as fsr 
aspossible. « 

1. * Within the limits. ’—^The officer has no power to make a-^earch beyond 

the local limits of his ovm circle. But in certain cases a search within the limits 


When dBeer in 
charge of police-sta- 
tkm may require an¬ 
other to issue se¬ 
arch wanaut. 


of another police-station is now authorized [sec s. 166 ]. 

166. (1) An ofiicer in charge of a police-station or a police-officer 
not being below the rank of sub-inspector making an 
investigation may require mi officer in charge oTan- 
other police-station, whether in the same or a diffe¬ 
rent district, to cause a search to be made in any 
place, in any case in which the former office might 
cause such search to be made, within the limits of his own station. 

(2) ^ Such officer, on being so required, shall proceed according to 
the provisions of section 165, and shall forward the thing found, if any, 
to the officer at whose request the search was made. 

(3) Whenever there is reason to believe that the delay occasioned 
by r^uiring an officer in charge of anotiier police-station to cause a 
search to be made imder sub-section (1) might result in evidence of the 
commission of an offence being concesJed or destroyed, it shall be lawful 
for an officer in charge of a police-station or a police-officer medcing an 
investigation under this Chapter to search, or cause to be searched, any 
place in the limits of another police-station, in accordance with the 
provisions of section 165, as if such place were within the limits of 
own station. 

(4) Any officer conducting a search under sub-section {3) shall 
forthwith send notice df the search to the officer in charge of the jrolice- 
station within the limits of which such place is situate, and shall also 
send with such notice a copy of the list (if any) prepared under section 
108, and shall also send to the nearest Magistrate empowered to take 
cognizance of the offence, copies of the records referred to in section 165, 
sub-sections (J) and (3). 

(3) The owner or occupier of the place searched shaU, on applica¬ 
tion, be furnished with a copy of any record sent to the Magistrate under 
sub-section (4 ): 

Frovid^ that he shall pay for the same unless the Magistrate for 
some special reason thinks fit to fumisffi it firee of cost. 


COMMENT.—Sob-sections (3) and (4).—These two sub-sections give power 
in certain circumstances to an offioer in charge of a pdlioe-station to search or cause 
to be searched places within the local limits o^another police-statitm. 

167. (J) Whenever any person is anrest^ and detained in cus¬ 
tody, and it appears that the investigation can¬ 
not ^ completra within the period of twenty-four 
hours fixed by section 6}, and there cr^ grounds for 
believing that the accusation or information is well- 
founded, the officer in charge of the police-station 


Procedure when 
investigation can¬ 
not be completed 
in twenty-four 
hours. 
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or the police-officer making the investi^tion if he is not below the rank 
of sub-inspector shall fortiiwith transnut to the nearest M^strate a copy 
of the entries in the diary hereinafter prescribed relating to riie case, 
and shall at^tbe same time forward the accused to such Magistrate. 

(1^) TJ^ Magistrate to whcnn an accused person is forivarded under 
this se^on may, whether he has or hM not jurisdiction to try the case, 
from time to time authorize tho detmtion of the accused in such custody 
as such Magistrate thinks fit,* for a tmn not exceeding fifteen days in the 
whole.* If he has not jurisdiction to try the case or commit it for trial, 
and considers further detention unnecessary, he may order the accused 
to be forwarded to a Magistrate having such jurisdiction : 

I^vided that no Magistrate of the third class, and no Magistrate of 
the second class not specify empowered in this behalf by the Ptovincial 
Government shall authorize' detention in the custody of the police. 

(3) A Magistrate authorizing imdor this section detention in the 
custc^y of the police shall record his reasons for so doing. 

(4) If such order is given by a Magistrate other than the District 

Magistrate or Sub-divisio^ Ma^strate, he shall forward a copy of his 
order, with his reasons for making it, to the Magistrate to whom he is 
immediately subordinate. • 

COMMENT.—This section prescribes the procedure when investigation of 
an offence cannot be completed in twenty-four hours. Section 844 similariy deals 
with the power of remand. This section provides for cases whidb are under investi¬ 
gation by the police. Section 844 provides fbr cases in whi<di inquiry or trial before 
the Magistrate has cmnmenoed or is about to commence. The remand under s. 844 
is to jail and not to pbliee custody. 

Sub-section (1). —Whmi any investigation cannot be completed in twenty- 
four hours and the accusation is wril founded, the poUce-officer is required to send 
a copy of the entries in the diary relating to the case along with the accused to the 
nearest ICagistrate. The direct of requiring the accused to be produced beftne a 
Magistrate for purposes of remand Is to enable the Magiibate to see that the remand 
is necessary.* ^ 

Sub-section (2). —The Magistrate to whom the accused is forwarded may 
authorise the detentimi of the accused fbr a term not exceeding fifteen days. 

1. * In such custody as such Magistrate thinks fit.*—^The accused is 
detained in the custody of the police, or in such other custody as the Magistrate 
making the order thinks fit. Ordinarily, no doubt, he will be in the custody of the 
police. Such detention is altogether different from the custody in which an accused 
persim is kept under remand given under s. 844 of the Code, which is the,custody 
provided by the Legislature for under-trial prisoners. 

2. * Fifteen in the whole.*—The period for which a Magistrate can 
authorize the detmition ct the accused in police custody is fifteoa days in the whole. 
Including one or more remands.* 

Sub-section (3).—-mie Magistrate ordering the detention of the accused must 
TCcord his reasong in writing.* * 

Legal advice. — The police have no rii^t to reftise to allow the kgal advisCT 
of an accused person, remanded to their cAstody, to interview him, or his relatives 

* Bat (1B80)«12 Msh. 485. * Bai KrUina, snp; Kriahne^i P. 

* KrMnaJt P, Jagldutr, (1897) 28 Ji^^kkar, sup; DauiAt Bam, (1988) 8 
Bom. 82: Engadu, (1887) 11 Mod. 98. Luck. 518. 
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to supply him with fmid and clothing, as long as th^ satisty themsdves that no 
objectionabte articles are supplied.* 

168. When any subordinate police^fficer has made any investi^a- 
Report of hiTes- ^on under this Chapter, he shall report the result of 

tigation by sub- such investigation to the in charge of the 

ordinate police* police-station. 

oiBoer. , 

COMMENT—^Reports made by a police-ofBcer in compliance with this 
section are not public documents within the meaning of s. 74 of tiie Indian EhridenoC 
Aot, and cfmsequently an accused person is not entitled, before trial, to have copies 
of such reports.' 

169. If, upon an inv^tigation under this Chapter, it appears to the 
Release of accu- officer in charge of the police-station or to the police- 

sed when evidence officer making the investigation that there is not 
deficient. sufficient evidence orreasonable ground of suspicion 

to justify the forwarding of ihe accused to a Magistrate, such officer shall, 
if such person is in custody, release him on his executing a bond, with 
or without sureties, as such officer may direct, to appear, if and when so 
required, before a Magistrate empowered to take cognizance of the 
offence on a police-report and to try the accused or commit him for trial. 

COMMENT.—^This section enables the officer in change of a police-station 
to release the accused, when there is no sufficient evidence, on his executing a bond 
to appear when required before a Magistrate. 

170. * ( 1) If, upon an investigation under this Chapter, it appears 
Caseto be sent to ^ officer in cl^ge of the police-station that there 

Magistrate when is sufficient evidence or reasonable ground as afore- 
evidence is su- said, such officer shall forward the accused under 
ffioient. custody to a Magistrate empowered to take cog¬ 

nizance of the offence upon a police-report aqd to try the accused or 
commit him for trial or, if the offence is bailable and the accused is able 
to give security, shall take security from him for hb appearance before 
su^ Bfagistrate on a day fixed a^ for his attendance firom day to day 
before such Magistrate until other6rise directed. 

(J?) When the officer in charge of a police-station forwards an 
accused person to a Magistrate or takes security for his appearance before 
such Magistrate under this section, he shall send to such Maj^trate any 
weapon or other article which it may< be necessary to produce before 
him, and shall require the complainant (if any) and so many of the 
persons who appear to such officer to,be acquaint^ with the drcumstances 
of the case as he may think necessary, to execute a bond to appear before 
the Magistrate as thereby directed and prosecute or give evioence (as the 
case may be) in the matter of the charge against the accused. 

I 

* Amalak Bamt (1080) 12 Lab. 211; ■ Arumugamt (1887) 20 Mad. 180, 

LUwdyn JBvanst (1026) 28 Bom. L. R. r.B. 

1048, 60 Bom. 741. 


* Burma amendment.—In Burma after the Words .**polioe-iChtton** in tub-ss. 
(1) and (2) read tiie words **or an Investigatiiig officer nbl bdow the rank of Head 
Constable**. <• 
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(3) It the Court of the District Magistrate <nr Sub-divisional ‘Magis¬ 
trate is mentioned in ^e bond, such Court shall be held to include any 
Court to which such Magisteate may refer the case for inquiry or trial, 
provided reasonable notiro of such r^erence is given to such complainant 
cft pasons. ' 

(d) [Bleated iff s, 2 af Ad II of1026.] . 

(3) The officer in whose^resence the bond is executed shall deliva 
a copy thereof to one of the persons who executed it, and shall then send 
to the Magistrate the original with his xeix>rt. 

GOMMENTc^Tliis section requires the oflBoer in charge of a police-station to 
send a c^ue to a Magistrate when evidence is sufficient. This is the tmly section 
under whidr a police-offioer can take recognisances firom the accused for his appear¬ 
ance before a Magistrate. 

Complainants and No complainant or witness on his way to 

witnesses not to be the Court of the Magistrate sh^ be required to ac- 
required to accom- company a police-officer, 
papy poUcoK^cer. 

(k>mpiainants a^ or shall be subjected to unnecessary restraint or 

subie!^^ ” to*^r^ inconvenience, or required to give any security for 
treiot. ’ appearance other than his own bond : * 

Firovided that, if any complainant or witness refuses to attend or to 
Recusant com- execute a Irand as directed in section 170, the officer 
plainaat or witness in charge of the police-station may forward him in 
may be forwarded custody to the Magistrate, who may detain him in 
incurtody. custody until he executes such bond, or until the 

hearing of the case is completed. 

172. (1) Every police-officer making an investigation under this 
Diary of procee- Chapter shall day by day enter his proceedings in 
^gs in investiga- the mvestigation in a diary, setting forth the time at 

which the information reached him, the time at 
which he began and dosed his investigation, the pla<» or places visited 
by him, and a statement of the drcumstances ascertained through his 
investigation. , ^ 

(2) Any Criminal Court may send for the police-diaries of a case 
under in<|uiry or trial in such Court, and may use such diaries, not as 
evidence in ‘^e case, but to aid it in such inquiry or tiiid. ^ Neither the 
accused nor his agents shall be entitled to call for such diaries, nor shall 
he or they be entitled to see tiiem m^dy because th^ are referred to by 
the Coirrt; but, if tiiey are used by the police-officer who made them, to 
rdirrah his memory,^ or if the Court uses them for the purpose of con¬ 
tradicting such police-officer, the provisions of the Indian Evidence Act, 
1872, section 161 or section 14^, as the case may be, shall apply. 

COMMENT.—This sectioa shows what a “ special *' diaiy of a pollce-<^oer 
making an investigation jdumld contain. Every police-offioer making an investiga¬ 
tion is to enter his proceedings in a diary whidi may be used at the trial or inquiry, 
not as evident hi the oasf bufrAo aid the Court in such inquiry or trial.^ 

Dal Snngk, (1917) 10 Bom. L. R. 510,44 Gal. 876,44 L A. 187. 
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The object of reeocding “ case diaries under this section is to enable Courts 
to check the method of investigation by the pdlioe.* 

Scope.^T1ie section does not deal ivith the recording of any statonoit made 
by witnesses. Oral statements of witnesses dumld not be recorded in the diary.* 

A diary kept under this section cannot be used as evidrace of any date* fhot 
or statement cmitained therein* but it can be used for the purpose of assisting the 
Court in the enquiry or trial by enabling it to discover means for farther elucidation 
of p<dnt8 whiidi need clearing up before Justice can be done.' ^ 

Sub-section f 1).—The diary referred to in this section is the ** special diary '* 
known as the ** station-house report.** All pdlice-oflBoers far charge of a police- 
station are required to keep a diary* and the Magistrate of the district is authorised 
to call for and inspecst the same. 

Sub-8ec:tlcm (2).—The early stages of the investigaticm which foUows on 
the commission of a crime must necessarily in the vast majority of cases be IMt 
to the Police* and until the honesty* the capacity* the discretion and the ju4gment 
of the Police can be thmoughlv trusted* it is necessary for the protection of the 
public against crimiiuds, f<nr the vindicaticm of the law* and for the protection 
of those who are charged with having committed a criminal offimce that the Magis¬ 
trate or Judge before whom the case is for investigation or for trial should have 
the means of ascertaining what was the infonnatUm, true* flslse, or misleading* which 
was obtained from <hty to day by the Police officer who was investigating the ease* 
and what were the lines of investigation upon which such Police <Aoer acted. A 
properly kept special diary would afford such information* and such information 
would enable the Magistrate or Judge to determine whetiier petscms referred to in 
the qjecial diary, hut not sent up as witnesses by the Police, should be summoned 
to give evidence in the interests of the prosecution or of the accused. It must be 
always remembeied that it is the duty of the Magistrate or of the Judge before whom 
a criminal case is, to ascertain if possible, on wlii<h ante the truth Is and to decide 
accordingly. It must happen that a Police officer, who is investigating a miminal 
case, receives some true information, smue false information, and some misleading 
information, and it must b^pen that such Police offlofer forms, no doubt sometimes 
prematurely, a theory about the case, to wfaioh having conunitted himsdf he probably 
adheres. An ordinary knowledge of the infirmities of human ^ture and a knowledge 
of what does in fact take place in some cases teach us that in many cases the inclina¬ 
tion of a Police officer, who in his early investigation of a criminal case has committed 
himself honestly or (Ushonestly to a theory as to the case, is to work the case so as 
to support that theory* whether the vindication of justicie is to be the result or not. 
It is consequently essential tiiat the Magistrate or the Judge, who has to hold the 
scales of justice evenly between the Crown and the accused* should have some 
means of ascertaining what was the information obtained by the Pcilice officer each 
day in the coarse of the investigation and what wore the lines upon which the 
investigation proceeded. It is also necessary in the interests of the public that 
Magistrates of Districts and District Superintendents of Police should have some 
means of informing themsdves of tire ptooeedings of the Police within their districts 
in the investigation of crimes and of ascertaining what information* Aether derived 
from personal observation or flrom statements made to the Police officer making an 
investigatixm under ihapter XIV of the Code of Criminal Ptoo^duxe* sudi Police 
offloer has obtained.”* 

* Peary Mohan Dae v. D. Weeton, ^ AJyned Miya, 1 CaL 188. 

<1911) 16 C. IV. N. 346. « Per Ed^* C. J.. in Mannu, (1897) 

• Dadan Gaeit (1906) 88 Cal. 1028. 19 All.,890, 897* 898* 7 . 3 . 
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Althou^ tbis sulHBection does not apply in tenns to yie poBoe diary in a counter* 
oase, the principles underlying that section dumld be applied in connection with 
such and other connected diariest Bven if it is a matter of discretion. feUure of the 
Court to exercise it properly in calling for the police diaries in a counter-case may 
lead to a serious error and vitiate the trial.^ 

1. * If they are used by the police-officer, who made them to refiresh his 

memory, etc.' —^The special diary b absolutely privileged from inspection by an 
accused person, or hb agent. If the special diary b used by the Court to contradict 
the police-officer who mode it, or by the police-officer who made it to refresh hb 
memory, the accused person or hb agent has a right to see that portion of the diary 
which been referred to for either of these purposes, that is to say, the accused 
person or hb agent b entitled to see the particular entry whicli has been referred 
to and so much of the diary as in tlie opinion of the Court is necessary in that parti¬ 
cular matter to the full understanding of the particular entry so used, but no more.* 

Police diaries are not evidence of the matter stated therein. The foots stated 
therein must be proved by examining the writer as a witness.* They cannot be 
used for the purpose of testing the credibility of witnesses.* 

173. (1) Eveiy investigation under this Chapter shall be comi>Iet- 
ed without unnecessary deJay, and, as soon as it is 
of police- completed, the officer in charge of the police-station 
shall— • 

(a) forward to a Magistrate empowered to take cognizance of the 
offence on a police-report a report, in the form prescribed by the Provin¬ 
cial Government, setting forth the names of the parties, the nature of the 
information and the names of the persons who appear to be acquainted 
with the circumstances of the case, and stating whether the accused (if 
arrested) has been forwarded in custody, or has been released on his 
bond, and. if so, whether with or without sureties, and 

(b) communicate, in such manner as may be prescribed by the 
Provincial Gkivernmen^ the action taken by him to the person, if any, by 
whom the information relating to the commission of the offence was 
nrst given. 

(2) Where a sppeiior officer of police has been appointed under sec¬ 
tion ]58, the report shall, in any cases in which the Provincial Govern¬ 
ment by general or special order so directs, be submitted through that 
officer, and he may, pending the orders of the Magistrate, direct the 
officer in chaxge of the police-station to make fiirther investigation. 

(3) Whenever it appears from a report forwarded under this section 
that the accused has been released on his bond, the Magistrate shall mabe 
such Older for the discharge of such bond or otherwise as he thinks fit. 

(4) ^ A copy of any report forwarded under this section shall, on 
application, be mmished to the accused before the commencement of the 
inquiry or trial: 

Provided that the same shall be paid for unless the Magistrate for 
some spedal reason thinks fit to furnish it free of cost. 

GOMMENV.—^Tbere ore three dillierent kinds of rqxnrts to be made Iqr 
pbUce-offloers at three different sta^ of ^vesUgation. (1) Section 167 requires 

* Akmed Miua, [1044^ 1 CaL 188. ■ JOal Sing^ (1017) 44 Cal. 87«, 

* Afomitt. £1807) 19 AU. 800, P.B. ; 10 Bom. L. R. 610,441. A. 187. 

Lun Tlumngt (lOW) 18 Ran. « iMd. 

670, P.B. • 
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a pxeUminaiy report flrom tbe ofRoer in charge of a police-station to the Magistiate. 
(2) Section 16S requires reports from a subordinate police-<^cer to the officer in 
cluige of the station. (8) Section 178 requires a- final report of the polioe-offloer 
as soon as investigation is completed to the Magistrate. 

Sub-sectloii (1).—The report under this section is called “ Completion 
Report.*' It is also known as ** charge-sheet." Such a report is absolutely 
necessary.* A Magistrate who has disposed of a police report is competent to 
revise his order and call for a " charge-sheet."* • 

The police “ chargc-shect " corresponds to the complaint of a 'private indi¬ 
vidual on which criminal proceedings are initiated. When the charge-sheet is 
sent the preliminaiy stage of investigation and preparation is over. Upon its 
receipt the Magistrate can take cognizance of the offence under s. 190(b). 

Sub-section (4).—The accused is under this sub-scction entitled to a copy of 
the charge-sheet. 

174. (i) The officer in charge of a police-station or some other 
Police to inquire police-officer specially empow^^d by the Provincial 
and report on sui- Government in that behalf, on receiving information 
cide, etc. that a person— 

{a) has committed suicide, or 

(b) has been killed by another, or by an animal, or by machinery, 
or by an accident, or 

(c) has died under circumstances raising a reasonable suspicion 
that some other person has committed an ofience, 

shall immediately give intimation thereof to the nearest Magistrate em¬ 
powered to hold inejuests, and. unless otherwise directed by any rule pres¬ 
cribed by the Provincial Government, or by any general oz special order 
of the District or Sub-divisional Magistrate, shaU proceed to the place 
where the body of such deceased person is, and there, in the presence of 
two or moie respectable inhabitants of the neighbourhood, shall make an 
investigation, and draw^ up a report of the apparent cause of death, 
describing such wounds, fractures, bruises and other marks of injury as 
may be found on the body, and stating in what manner, or by what 
weapon or instrument (if any), such marks appear to have l^en mflicted. 

(2) The report shall be signed by such police-officer and other per¬ 
sons, or by so many of them as concur therein, and shall be fortWith 
forwarded to the District Magistrate or the Sub-divisional Magistrate. 

(3) When there is any doubt regarding the cause of deat^, or when 
for any other reason the police officer considers it expedient so to do, he 
shall, subject to such rules as the Provincial Government may prescribe 
in this behalf, forward the body, with a view to its being examined, to 
the nearest Civil Surgeon, or other qualified medical man appointed in 
this behalf by the'Provincial Government, if the state of the weather and 
the distance admit of its being so forwarded without risk of such putre¬ 
faction on the road as would render sucR examiiuition unless. 

(4) In the Presidencies of Fort St. George and Bombay, investiga¬ 
tions under this section may be made by the head of the villa^, who shall 


* Appa Ra^t (1914) 17 Bom. L. 
R. 69. 


UiAa SiKgftt (198^ M Pat. 284. 
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then report the result to the nearest Magistrate authorized to hold 
inquests. 

(5) The foUowing Magistrates are empowered to hold in<|uests, 
namely, any District Imigistrate, Sub<division^ Magistrate or Magistrate 
of the first class, and any Magistrate esproially empowered in this behalf 
by the Provincial Gkivemment or tlie District Magistrate. 

COMMENT.—Sections 174, ,175, and 176 deal with inquests or inquiries into 
sudden, violent, or unnatural deatiis. Section 174 provides for such inquiries by 
the police: section 176, by Magistrates. The police-officer nuddng an inquiry 
under this section cannot order the exhunuition of a human body, but a Magistrate 
can do so under s. 176. 

Inquest In presidency-towns.—In the prcsidcncy-towns of Bombay and 
Calcutta the Corones holds inquests, and not the police, under the Coroners Act 
<IV of 1871). In Madras the office of Coroner has been abolished by Act V of 1889. 

Presidency Magistrate can hold Inquiry after Coroner's inquest.—A 
Presidency Magistrate is not ousted of his jurisdiction because the Coroner has held 
an inquiry into the cause of death of a person and drawn up an inquisition. He 
is competent to hold a preliminary inquiry even though the accused has been 
committed to the High Court by the Coroner.* He is in no way bound by the 
Coroner’s proceedings.* No analogy exists between a Coroner’s inquest aqd an 
inquiry into the cause of death under the Criminal Procedure Code.* 

175. (i) A police-officer proceeding imdet section 174 may, by 

Older in writing, summon two or more persons as 
m^^penron** aforesaid for the purpose of the said investigation, 

^ * and any other person who appears to be acquainted 

with the facts of the case. Every person so summoned shall be bound to 
attend and to answer truly all questions^ other than questions the 
answers to which would have a tendency to expose him to a criminal 
charge, or to a penalty or foifeitiire. 

(2) If the facts, do not disclose a cognizable offence to which section 
170 applies, such persons shall not be required by the police-officer to 
attend a Magistrate’s Court. 

COMMENT.—1. ‘Bound....to answer truly all questions.*—The 
witnesses must answer all questions. Refusal to answer questions is punishable 
utider s. 179 of the Penal Code. Again, the person examined at an inquest is bound 
to answer truly all questions other than those the answers to which would be 
incriminating. Section 161 imposes no such obligation to speak the truth. A 
witness speaking falsely under this section commits the offence of intentionally 
giving false evidence punishable under s. 193 of the Indian Penal Code. 

176. (J) When any person dies while in the custody of the police. 

Inquiry by Ma- the nearest Magistrate empowered to hold inquests 

gistrate into cause shall, and, in any other case mentioned in section 174, 
of death. clauses (a), (ft) and (c) of «ub-section (1), any Magis- 

foate so empowered may hol^an inquiry into the cause of death either 
instei^ of, OT«n addition to, the investigation held Hy the police officer* 
and, if he does so, he shall have all, the powers in conducting it which 

* MaAamed Batudirtt (1890116 Bom. 540, Cr. R. No. 14 of 1801. 

ISO. • 0 * Troyhtkhanath JOiawas, (1878) 8 

* John Poult (1891) Unrq}. Cr. C. Cal. 742. 
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he would have in bolding an inquiry into an offence. The Magistxate 
holding such an inquiry shall record the evidence taken by him in con> 
nection therewith in any of the manners h^einafter prescribed according 
to the circumstances of the case. 

(2) Whenever such Mc^istrate consid^ it expedient to make an 
, examination of the dead body of any person who has 
to disinter been already interred, jn order to discover the cause 
of his death, the Magistrate may cause the body to 
be disinterred and examined. 

COMMENT.—^Under this section -when any person dies while in the custody 
of the police it is obligatory on the nearest h^gistrate to hold an inquest. In 
any other cose mentioned in s. 174, sub>s. (7), the Magistrate may hold an inquest 
either instead of, or in addition to, the investigation held bylhe police-K^cer. 

Proceedings under this section are judicial proceedings and the High Court 
exercises its Jurisdiction over such proceedings under ss. 435 and 489 or under 
s. 501A of the Code. 


PART VI. 

PROCEEDINGS IN PROSECUTIONS. 


CHAPTER XV. 

OV THE JUBISDICnON OF THE CbIMINAI. CoUBTS IN 

Inquibies and Trials. 

A:—Place of Inquiry or Trial* 

Thb scheme of chapter 15, sid>-chapteT (A) in whiidi sections 177 to 189 
appear, seems to me to be intended to enlarge as much aa possible the ambit of 
the sites in which the trial of an offence might be held ana to minimise as much 
as possible the inconvenience which would be caused to the prosecution, the 
success of a technical plea that the offence was not committed within the local 
limits of the jurisdiction of the trying Court. Sections 178 to 184 all confer more 
extended powers and larger juiisdiction to Courts than would belong to them if 
the ordinary rule found in sectimi 177, (namely, that the enquiry and trial diall take 
place in the Court within the local limits oY whose jurisdiction the offence was 
committed)... .were carried to its strict logical condusions.”* 

177. Every offence shall ordinarily^ be inquired into and tried by a 
Ordinary Court within the loctal limits of whose jurisdiction it 

of inqiiiiy and trial, was committed. 

COMMENT.—The competency of a fomra to take oognisance of an inquiry 
into, and trial of, an offence, as defined by s. 4 of tiie Code, is dTtennined by the 
place Sa whidi the offence may have committed.* Crimes are in their ruta» 
local; and the Jurisdiction ot crimes is local.* A Magickrate, within whose local 

* AaaicUuU Sesshna Judge, North * iSOUtiMXiBintidfB, (iaM)9Bon^ 
Areet v. Bamaanamt Aattri, (1914) 88 * Rttfart ▼. Varetat, (1774) 2 Wm. 

Mad. 779, 782. Bl. 10S6. 
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juriadictkm the offepoe is committed, is authorised to take oi^piizaooe and to try 
the case or to commit it to the Court of Session. The subsequent transfer of the 
locality to another district does not oust the Jurisdiction of the Magistrate.* A 
Magistrate has no power to try an aoeused for an offence committed wholly outside 
the limits of his jurisdiction.* 

1* *, Ordinarily.*—'This wo^ means ** except in the cases provided herein- 
alter to ib» contrary.*'* For exanjple, see ss. 188 and 197 (9). 

Trial outalde British India.—^A District Magistrate caimot legally dispose of 
a criminal case at a place iK>t in British India.* 

Power of High Court to change Jurisdiction.—^Under s. 520(1) (i) the Hi^ 
Court may order that any offence be inquired into or tried by any Court not em¬ 
powered under ss. 177 to 184, but in other respects competent to inquire into or try 
such offence. 

Proceedings in wrong place.—^Under s. 531 no finding, sentence or order of 
any criminal Court shall be set aside merely on the ground that the inquiry, trial 
or other proceeding in the course of which it was .arrived at or passed, took place 
in a wrong sesskms division, district, sub-division or other local area, unless it 
appears that such error has in feet occasioned a failure of Justice. 

Gases.—Trial Ity Court within whoso Jurisdiction offence la committed.— 
Where a recruitor induced a person at Cawnpore to go to Fiji, but on the way to(A 
him to a coolie depot at Artah and indufxd him to proceed to Sylhet, in contra¬ 
vention of the Assam Labour and Emigration Act, it was held that the offence 
was committed at Arrah and not at Cawnpore, and the Magistrate at Arrah had 
jurisdletion to try the offence.* 

Place of offence ceasing to be British territory.—An offence was committed 
at a place whidi aras a part of the Miraapur District. Subsequently one of the 
persons alleged to have taken part in the commission of such offence was arrested 
in Bmgal and sent to Mirsapur, where he was committed by the Joint Magistrate 
to take his trial before the Court of Session. Meanwhile the place where the offence 
was committed had ceased to be British territory. It was held that this fact did not 
oust the Jurisdiction of eithi& the Magistrate or the DUtrict Judge of Mirsapur.* 

178. Notwithstanding anything contained in section 177, the 

Power to order Pri>vincial Government may direct that any cases or 
cases to be tried in class of cases committed for trial in any district may 

different sessions be tried in any sessions division : 
divisions. 

Provided that such direction is not repu^fnant to any direction previ¬ 
ously issued by the High Court undei section 15 of the Indian High 
Courts Act, 1861, or section 107 of the Government of India Act, 1915, 
or section 224 of the Gov^niment of India Act, 1985, or under this Code, 
section 526. 

COMMENT.—This section gives power to the Provincial Government to 
order eases to be tried in different sessions divisions. 

o 

* ffitysr Uddin Pramanikt [1988] narauan Kaputt (1986) 89 Bom. L. R 

2 CaL 867. 61, [1987] Bom. 244. 

* Oaeerdhan Bidharan, (1928) 80 * * Manektal, (1888) Unrty. Cr. C. 876. 

Bom. L. R. 887; Mokantal Aditram, • Fata AH, (1909) 87 Cal. 27. 

0928) 80 B«i% liu R. 126&; Muerammat * Oanga, (1912) 84 AU. 451; Maha^ 
Bkagmdtta, (1924) 8 Pall 417. Mr, (1911) 88 All. 578; Ram Nmmk 

* Oaeerdhan RkUtaran, sup.<B Asm- Sfi^, (1911) 84 All. 118. 
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Section 527 of the Cknle empowers tiie Provincial (Sovemment to tranafSer a 
criminal case Ikom one High Court to another High (Tourt or frmn any criminal 
Court subordinate to one High Court to any other criminal Court subordinate to 
another High Onirt. 

Section 528 empowers the Chief Presidency Magistrate, District Magistrate 
of Sub-divisional Magistrate to withdraw or recall any case from any Magistrate 
subordinate to him and to inquire into such case himself or refer it for inquiry to 
any other Bfagistrate. ' 

179. When a person is accused of the commission of any offence by 
Accused triable reason of anything which has been done,> and of any 
in district where act consequence which has ensued,* such offence may be 
is done or where inquired into or tried by a Court within the local 
oonsequence ensues, liniits of whose jurisdiction any such thing has been 
done, or any such consequence has ensued.* 


xLwamAUosa. 


(a) A is wounded within the local limits of the jurisdiction of Court X, and 
dies within the local limits of the jurisdiction of Court Z. The offence of the culpable 
homicide of A may be inquired into or tried by X or Z. 

(b) A Is wounded within the local limits of the jurisdiction of Court X, and is, 
during ten days within the local limits of the jurisdiction of Court Y, and during 
ten days more within the local limits of the jurisdiction of Court Z, unable in the 
local limits of the jurisdiction of either Court Y, or Court Z, to follow his ordinary 
pursuits. The offence of causing grievous hurt to A may be inquired into or tried 
by X. Y or Z. 

(c) A is put in fear of injury within the local limits of the jurisdiction of 
Court X, and is thereby induced, within the local limits of the jurisdiction of Court 
Y, to deliver property to the person who put him in fear. The offence of extortion 
cranmitted on A may be inquired into or tried either by X or Y. 

(d) A is wounded in the Native State of Barada, and dies of his wounds in 
Pocma. The offence of causing A’s death may be inqu&ed into and tried in Poona. 

COMMENT.—Under this section a person accused of the commission of an 
offence is triable by a Court within the local limits of wtibse jurisdiction the act 
amounting to the offence has been done or the consequence of that act has ensued. 

Scope.—^This section and s. 181(2) are not mutually exclusive in the sense 
that if one section applies, the other can never possibly apply. These sections 
have obviously a cumulative effect and it is not accurate to say that this section 
either controls or Is controlled by s. 181.*^ 

1. * Anything which has been done.^—^This phrase means some act consti¬ 
tuting the offence or any part of it. 

2. * Any consequence which has ensued.*—The * consequence' must form 
part of the offence charged.* The section contemplates cases where the act done, 
and the consequraoe ensuing therefron^ together constitute the offence. The 
* oonsequence * contemplated must be a necessary ingredient of the offence. If 
the offence is complete in itself by reason o^ the act having bgen done, and the 


* KMU Ram Afeftto, (1984) 58 Al]. 
1047, F.B. 

* Jioanda$ Saochand^ (1080) 55 Bom. 
50, 82 Bom. li. R. 1105, r.B., overruling 
Ramratan ChunUal, (1021) 24 Bom. L.R. 
48, 46 Bom. 641 ; BoatiMm, (1014) 88 


Mad. 689; Krishrumtachari v. ffAev, 
WaXUtee <6 (1015) 89 Biad. 576; 

(1916)^ 44 Cal. 012 ;r 
jihmedlBbrahim v. A. A, OarmUr 

(1928),! Ran. 58, 59. 
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oonsequenoe la a mere result of it whidi was not essential for the oompletkMi of the 
offence, then this section would not be af^oable. In the case of criminal mis¬ 
appropriation or criminal breadb of trust the offence is comfdete as soon as there is a 
misappropriation or conversion with a didumest intention, i.e. the intention of 
causing wrongful gain or wrongful loss. It is not necessary for the completion of 
the offence that loss to the owner drould have actually accrued by that time. Loss 
to the owner, therefore, is not the kind of * consequence * contemplated by this 
section, antk the section will not confer jurisdiction for trial at the place where the 
loss to the owner may ensue.* 

3. * By a Court within the local limits of whose Jurisdiction any suUh 

thing has been done, or any such coruequence has ensued.*—^Tllustmtion (d) is 
an instance of a criminal act done outside British India and the consequences of 
the offence ensuing in British territory. It shows that where the accused commita 
an act in an Indian State and the consequences ensue in British India, the British 
Indian Courts have jurisdiction to try the accused if he is found in British India. 
But if a foreign subject, resident in a foreign territory, instigates the commission 
of an offence which, in consequence, is coirunitted in British territory, he is not 
amenable to the jurisdiction of a British Court because the instigation has taken 
place outside British India.* 

Gases.—Instigation by letter.—Where imc person instigates another U> the 
commission of an offence by means of a letter sent through the post, the offence 
of abetment by instigation is completed so soon as the contents of such letter become 
known to the addressee, and such offence is triable at the place where such letter is 
received.* 

Hurt caused In foreign territory.—The complainant was assaulted by the 
accused within the Baroda territory, and his leg was completely broken in that 
territory. He was brought into a hospital within the British territory in conse¬ 
quence of this injury, where he was detained for fifty-seven days, during which 
period he was unable to fdllow his ordinary pursuits. He filed a complaint for 
grievous hurt in a British Court. It was held that the Court could not proceed with 
the trial under this sectioit since the injury that wasvlone, viz. the fracture of the 
leg, was complete within the Baroda territory.* 

Consequence ol criminal breach of trust must take place within Juris¬ 
diction of trial Court.—One M was employed as an agent by a firm in Mirzapur. 
Goods were entrusted to him for sale in various districts in Lower Bengal, and 
from time to time, as he sold goods, he remitted moneys to his employers at Mirzapur. 
When called upon to furnish accounts, he offered to furnish Rs. 500 as a dqposit, 
but did not submit any account. It was held that the Courts at Mirzapur had 
jurisdiction to try M for whatever offence he had conunitted arising out of the 
above transactions.* A entrusted three jewels at Vellore to the accused, a native 
Indian subject, for sale. The accused pledged two of them in Bangalore and 
misappropriated the third at Madras, contrary to the arrangement that he should 
return the jewels or their price to A at Vellore. It was held that the British Court 
at Vellore had jurisdiction to try the accused for breach of trust or dishonest mis¬ 
appropriation.* The accused wta3 was living at Nandyal was appointed agent by 

* KwAi Ram Mehta^ (1084) 56 AIL * Sirdar v. Jetkabhaif (1000) 8 Bom. 
1047, F.8., overruling Langridge v. • L. R. 518. 

Atkiw, (1912) 85 All. 20; Rich, (1030) * Mahadeo» (1010) 82 All. 807. 

52 All. 804.. » jt * Aaaiatani Sasiotu Jud^t North 

• JHrtai, (1878) 10 B? H. C. 350. Areot v. RamamBmai AsaH, (1014) 88 

~ Shoo Dial Mai, (1804) 10 AU. 880. Mad. 770. 
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the fioinplainant» who feskled at Madras, for selling oil. He Ihiled to give proper 
aoooimt when asked for. It was held that the offence of criminal breadi of trust 
■ was triable at Nand 3 rBl and not at Madras because the loss at Nandyal was the 
primary oonsequ^ice.' Where tlie accused, bredeers in Bombay, were charged in 
the Court of the Sub-divisional Magistrate at Erode with the offence of having 
committed criminal breach of trust in respect of the proceeds of certain hundis 
entrusted to them by the complainants, merchants at Dharapuram, for mcashment 
at Bombay, it was held that the hundis having been cashed and the proceeds mis¬ 
appropriated by the accused in Bombay, the Erode Court had no jurisdictioa to 
try the case.* 


Cheating.—The accused posted three fraudulent value-payable parcels at 
Fanvel addressed to persons residing at Poona, Siallnit, and Hissar, which were 
Boosted and paid for at those places. He was charged at Panvel for the three 
offences of cheating in respect of the three parcels. It was held that the Panvel 
Court had jurisdiction, for the act of deceiving and the act of inducing ddiveiy 
of property were composite acts which began with the delivery of the parcels to 
the Panvel post office for posting; that the Panvel Court had also jurisdiction 
under s. 182, ds. (S) and (d), since the offence was committed at Panvel by the 
posting of the parcels there, and partly at Poona, SiaOcot and Hissar where the 
money was paid over by addressees to the post office.* 

180 . When an act is an offence by reason of its relation to any 
Place of trial other act which is also an offence^ or which would be 
where act is offence an offence if the doer were capable of committing an 
by reMon ^relation offence,* a charge of the first mentioned offence may 
to other offence. inquired into or tried by a Court within the 

local limits of whose jurisdiction either act was done. 


EU.TTSTBATIONS. 

(a) A charge of abetment may be inquired into>or tried either by the Court 
within the local limits of whose jurisdiction the abetment was committed, or by the 
Court within the local limits 9 f whose jurisdiction the offence abetted was committed. 

(b) A charge ot receiving or retaining stolen goods may be inquired into 
or tried either by the Court within the local limits of whose tjurisdictlon the goods 
were stolen, or by any Court within the local limits of whose jurisdiction any of 
them were at any time diriionestly recrived or retained. 

(e) A charge of wrongfully concealing a person known to liave been kidnapped 
may be inquired into or tried by the Court within the loc»l limits of whose jurisdic¬ 
tion the wrongfid concealing, or by the Court within the local limits of whose 
jurisdkstion the kidnapping, took place. . 

COMMENT.—nds section provides for a place of trial where the act com¬ 
mitted is an offence by reason of its relaticm to any other acst which is also an offence. 

1. * When an act Is an offence by reason of Its relation to any other act 
which la also an offence.'-^Illustmtions (a), (h) and (e) ftirnish ex^ples of an 
act whicdi is an offence by reason of its relaticm to any other acjt whi^ is also an 
off^ice. The other aedi must be cme committed ^ British territory. 

CcHirta In Britirii India have no jurisdicstiem to try a non-British subject for the 
abetment of an offence cenunitted in Brjtish India in pursuance of the abetment 
done by his acts outside British htdiB.* 

* KriiimamatAafi v. Sham, WaUaee * F. A. (l»80j 8£ Bom. L. R. 

Cb., (1915) 80 AbuL 970. 785. 

* JhnnMlar, (1014) 38 Mod. 880. « IKriilal, [1049] Nag. 180. 
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Stolen property.—Under s. 410 of tbe Penal Code* “ stofen property *' haa 
received a veiy wide meaning. It is immaterial whether the act by whU^ the 
property becomes stolen jHoperty is committed within or without Briti^ India. 
But to give a British Court Jurisdiction to inquire into the offence of dishonestly 
receiving or retaining stolen property* the receiving or retaining or the offence by 
which the owner was deprived of it must have been committed within its jurisdiction. 

Gaaea.—Offence oonunitted In Indian State by retention of stolen pro¬ 
perty in British India.—^Where a dacoity was committed at Velanpor, a village in 
the territory of the Gaikwar of Baroda, and a part of the stolen property found, 
where it had been concealed by the accused, in British territory, it was held that 
the conviction of dacoity could not be sustained, that bdng a substantive offence 
oompleted as soon as perpetrated at Velanpor, altlioi;^h, bad Velanpor been in 
British territory, the subsequent act in the process of taking away the property 
might in the legal sense have coalesced with the first and principal one, so as to give 
jurisdiction in each district into which the property was conveyed. The Hi^ Court 
upheld the convicition for retaining stolen property.* A Nepalese subject, having 
stolen cattle in Nepal, brought them into British territory, where he was arrested, 
and sentenced to one yearns rigorous imprisonment. It was held that he could not 
be tried for the theft itself, but that he m^ht be convicted of dishonestly retaining 
the stolen property.* Two persons, B, who was not a British subject, and R, who 
was, were committed to the Court of Session at Jhansi, it being alleged against Ihem 
that they had committed a robbery in an adjoining Indian State and 1^ brought 
the stolen property into British territory. It wm held that though neither could 
be tried by the Sessions Judge of Jhansi for the robbery, B because he was not a 
British subject, and R because the certificate required by s. 188 of the Code was 
wanting, yet both might be tried for the offence of retaining stolen property.* 

Offence committed in British India but receipt of stolen property in 
forel^ territory.—Certain persons, who were not proved to be BritiA subjects, 
urexe fbund in possession, in an Indian State, of property tire subject of a dacoity 
oonunitted in British India. They were not proved to have taken part in the dacoity, 
and there was no evidence |hat they had received or retained any stolen property 
in British India. They were convicted of offences punbhable under s. 412 of the 
Penal Code. It wasjield that no offence was proved to have been committed 
within the jurisdiction of a British Court.* 

2. * Which would be an offence if the doer were capable of committingt 

an offence. *—See ss. 76-106 of the Indian Penal Code. 

181. (i) The offence of being a thug, of being a thug and Corn- 

Being a thug or mitting murder, or dacoity, of dacoi^ with murder, 
belonging toa gang of having belonged to a gang of dacoits, or of having 
<4 dacoits, escape escaped from custody, may be inquired into or tried 
ftrom custody, etc. Court within the local limits of whose jurisdie'* 

tion the person charged is.^ 

( 2 ) The offence of criminal misappropriation or of criminal breach 

Criminal mjsap- trust may be ini^uu^ into or tried by a Court 
propriation andcri- within the local limits of whose jurisdiction any part 
mlnal breach sof of the property which is the subject of the offence was 

repeivM or retained by the accused person, or the 

* takhuaGooind, (1875) 1 Bom. 50; * Kirpat Singk, (1887) 9 All. 838; 

(Ifff^ 1 Mad. J71. * Moherimmi iVoaod (1914) 18 

* awdser Gape, (1880) 0 Cat 307. C. W. N. 1178. 

* BttIriaMi, (1906) 28 All. STS'. 
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ojBTence was committed. 

(3) The offence of thdTt, or any offence which includes theft or the 
fThett possession of stolen property, may be inquired into or 

tried by a Court within the local limits of whose 
jurisdiction such offence was committed or the property stolen was pos¬ 
sessed by the thief or by any person who received or retained the same 
knowing or having reason to believe it to be stolen. 

{4) The offence of kidnapping or abduction may be inquired into or 
Kidnapping and tried by a Court within the local limits of whose 
abduction. jurisdiction the person kidnapped or abducted was 

kidnapped or abducted or was conveyed or conc^ed or detained. 

COMMENT.—^This section determines the place of trial where the ofTenoea 
committed are (1) being a thug; (2)dacoity; (8) escape from custody ; (4) criminal 
misappropriation ; (5) criminal breach of trust; (G) theft; (7) kidnappipg; and 
(8) abduction. 

Sub-aectlon (1).—^As to the offence of being a thug, see. s. 811 of the Indian 
Penal Code ; as to dacoity, s. 805 ; as to escape firom custody, s. 224. 

1. * The person charged Is.*—The accused must be a British subiect. A 

British Court has no jurisdiction over a foreigner for an offence committed by him 
in a foreign territory. > 

Sub-section (2).—As to criminal misappropriation, see s. 408, Penal Code; 
as to criminal breach of trust, see s. 406. It is not essential that at the time the 
property is said to have been received or retained by the accused person he must 
have a dishonest intention to misappropriate it or to commit criminal breach of 
,trust with reference to it. It is enough if the property which is the subject of 
the offence was received or retained by the accused at a particular place to give 
jurisdiction to the Magistrate of that place to try the case.* 

Where there is only a liability to account at a certain place, and no duty to 
ddiver at that place the money or property which is the subject of an alleged offence 
of criminal breach of trusts the criminal Court at the place where the accounting 
alone is to be done has no jurisdiction under this clause to Jxy the offence. There 
is a dear distinction between mere liability to account at a particular place and 
the fiirther duty to deliver projierty at that place. An agreement to render accounts 
at a particular place cannot be deemed to include in every case a ftirther agreement 
to hand over or deliver any money or property at that place.* 

C^sea.—^Property retained.—^Where a firm carrying on business at Feroze'tM>re 
employed A as purchasing agent in the district of Jhang and prosecuted him at 
Ferozepore for criminal misappropriation in respect of a balance iriiich was pay¬ 
able at Ferozepore, it was held that the balance was retained at Ferozepore and 
that the Court at Ferozepore had jurisdiction.* The accused hired a bicyde at 
Poona, and, instead of returning it in accordance vrith his written contract, took 
'it to Yeola and deposited it with a third person for an advance of Rs, 6.' It was 
hdd that the Magistrate at Poona had jurisdiction as it was not essential when the 
bicyde was taken that the accused should ha\i% a dishonest intention to misappro¬ 
priate it or to commit criminal breach of trust with reference to it!* 

* See Pirfoi, (1873) 10 B.H.C.R. 856 * Lof, (1085) 68* All. 644, doubted. 
BaueModBapa.(ieoO)2Bom.L.R.a87. * Clifom Chciftd, (1901) P. R. No. 2 of 

* Laaenwn, (1026) 51 Bom. 101, 28 1002. « « t c 

Bom. Lh R. 1202. * Lasanant (1026) 61 Bom. 101, 28 

* Fufeh [1040] All. 48, Mahru Bom. B; R. 1202. 
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The complainant entered into a partnership with the aecuaed in Bombay to 
carry on rice busincM at Rangoon. The accused was to manage the businese at 
Rangoon. The head oilloe was to be in Bombay and the accused was to < w» nd weekly 
statements of accounts and of business done. The accused misappropriated the 
firm's moneys and iblsifled the accounts, and was prosecuted in Bombay under as. 40S 
and 477A, Penal Code. It was held that the Bombay Court had no jurisdiction 
to try the oflience of criminal breach of trust whidh occurred at Rangoon; and 
that the obligation to send Rie accounts to Bombay did not give It jurisdiction; 
that the falsification of accounts having been made at Rangoon the Bombay Court 
ixmld not try the accused for that offence as well.*^ The accused, an employee of 
the complainant at Akyab, was sent to Cochin, there to receive consignments of 
rice shipped by the complainant's firm from Rangoon and Akyab and to sell the 
rice. The accused was to submit accounts and pay the net cash balance resulting 
from the sales to the complainant’s firm at Akyab. Instead of doing so the accused 
went avray to his native country from Cochin without returning to Akyab to account 
for and pay in the moneys which came into his hands in the business at Cochin. 
The complainant filed a complaint for criminal breach of trust against the accused 
before a Magistrate at Akyab. It was held that the Magistrate at Akyab had no 
jurisdiction to try the offence, as it was not committed in Akyab. Although a 
person may have to account for money, it is not the failure to account, l)ut the 
misuse of the money for dishonest purposes, which constitutes the offence. The 
money was not received or retained by the accused at Akyab. F^irther the ibilure 
by the accused to remit or bring the money occurred at the place where the accused 
was, and not in the place where the money was to be sent or brought.* 

Where the complainant had posted at Musaffamagar postal orders for a certain 
amount, as entry fee for a crossword competition, to the ** lUustrafed Weekfy of 
India," and the accused was the editor in Bombay in charge of the competition, 
and the complainant alleged that the money was misappropriated by him, it was 
held that the misappropriation, if any, took place in Bombay and not at Muzaffar* 
nagar, even on the supposition that the letter containing the postal order became 
the property of the addressee as soon as it was pasted at Muzaffamagar; for, 
according to that supposition, the money was received at Muzaffamagu- by the 
addressee, but it wUS received and misappropriated, if at all, by the accused in 
Bombay. The offence was not triable at Muzaffamagar but in Bombay.* 

Sub-aection (3)—^As to stealing, see ss. 878, 410, 411, of the Penal Code, 
The offence of theft or the possession of stolen property can be tried by a Magistrate 
within whose jurisdiction either of the two offences is committed. This sub^section 
gives iuiisdiction to British' Indian Courts to inquire into an offence of theft committed 
outside British India provided the stolen property was possessed in British India 
either by the thief or by any person who received or retained the pame knowing it 
to be stolen. 

eSase.—Where tlic accused, a subject of an Indian State, committed theft at 
Rajkot civil station, and was found in possession of stolen property at Tbana, it 
was held that as the offence was not committed in British India, and as rhw accused 
was the subject of an Indian State, the Sessions Court at Thana had no jurisdiction 
to try the accuied for theft, but it was competent to try him for dishonest retention 
of stolen property.* ^ , 

^ JimmdM Saoehand, (1080) 82 Bom. * KhSmftt v. Toturaey, [1088] Ran. 1. 

jL. R. 1105,85'Bom. AOv F.B. f DaityaH * O. A. St. Omrge v. Vma Dutt 

TripatH v. Subodh Chandra Cluntdhuri, Sharma, [1080] All. 851. 

1048] 2 CaL 507. ' « Ab^ Latib, (1885) 10 Bom. 186. 
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Sub-section (4).—As to kidnapping, see ss. 359, 300, 861 of the Indian Penal 
Code; as to abduction, see s. 362. 

Case.—A married young woman, who was discarded by her husband, lived 
with her fethcr and brother in Madras. She became intimate with the accused 
who was her next door neighbour. The two ran away from Madras in a motor 
car, flew to Bangalore in an aeroplane, and eventually settled in Bombay. The 
accused was convicted of kidnapping by a Presidency Magistrate, Bombay. It 
was held that the alleged taking and the enticing of the woman, if there was any, 
having taken place in Madras, the Magistrate in Bombay had no jurisdiction to try 
the offence.* 


182. When it is uncertain in which of several local areas an offence 
, , . was committed,* or 

nr whcTe Oil offence is committed partly in one 

or trial where scene i i ^ j i • ^ 1 . t' ^ 

of offence is unoer> partly in another, or 

tain or not in one where an offence is a continuing one, and con- 

district only or tinucs to be committed in more local areas than one, 
where offence is 

continuing or con- ^ i ^ j 

sistsof se^ral acts. whm; it consists of several acts done in 

different local areas, 

it may be inquired into or tried by a Court having jurisdiction 
over any of such local areas. 

COMMENT.—This section provides for the difficulty which may arise where 
there is a conflict between different areas, and there may be some doubt as to what 
particular Magistrate has jurisdiction to tiy the case. Each portion of the section 
refers to this conflict.* The section provides for four contingencies— 

(1) When it is uncertain in which of several local areas an offence is com¬ 
mitted ; ‘ 

(2) where an offence is committed partly in one local area and partly in another; 
(8) where an offence is a continuing one, and continues to be committed in 

more local areas than one; sflad ' 

(4) where nn offence consists of seveml acts done in different local areas. 

This section lays down that in any of the above four cases the offence may be 
inquired into or tried by a Court having jurisdiction over any of such local areas. 

1. * Uncertain In which of several local areas an offence was com¬ 
mitted.*—^The winds ** local area *' only apply to a ** local area ’* to whkdi the 
Criminal Procedure Code applies, and not to a local area in a foreign country or in 
other portions of the British Empire to which the Code has no application.* 


When there is on uncertamty as to whether a particular spot where an offence 
has been comnutted is situated vrithin one district or another, the case is govmned 
by this section, and the oflqace is triable in the Court of either district. The ex¬ 
pression ** lo<»l area ’* Includes, and was intended to include, a ** district.*** 
Section 581 cl^ly shows that a sessions division, district, or sub-divisimi is, within 
the meaning of the Act, intended to be included Ip the term ** local area.*’* 


* Ramnan^fan Kapur, (1986) 89 
Bom. It. R. 61, [1987J Bom. 244. 

* BiiMlrumtndlkuMV.BkiubutFieral, 
11889) 16 Cal. 667, 676; Debendra Nath 
Mku V. B$gistrar of Joint SktekCampanies, 

1917) 45 Cal. 490. 


* Bidtilranund *Daaa v. Bhugbut 
* Perai, sup. • 

* .MHmardeo Narain Singh v. Rum 
Samp^,', (18I|S) 25 Call 868. 
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Cases.—Cheating.—The accused residing at N. sent a letter to a in 

B, ordering goods from him and promising to pay his bill on receipt of the goods. 
When the goods were rec^ved he accepted them and absconded without 
payment. A complaint of cheating was filed against the accused in a Magistrate’s 
Court at N,'when the accused objected that the Magistrate had no jurisdiction to 
entertain the complaint, ft was held that the Magistrate had jurisdiction under 
this section to entertain the complaint, 1>ecausc the posting of the order by the 
accused at N was one of the scries of acts which went to nmke up the offence of 
(dieatii^.^ * 

Abetment of forgery.—^The accused, who lived at Cambay, an Indian State, 
conspired W'ith his partner A, at Cambay, to get a valuable security forged by a 
professional forger at Umreth, u place within British territory. To facilitate 
forgery, the accused sent a khata-book with A, who proceeded to Umreth and hmi 
the document forged tlicre accordingly. The accused was committed for trial to 
the Sessions Court on a charge of abetment of forgery of a valuable security (ss. 467 
and 109, Indian Penal Code). The Sessions Judge, being of opinion that the British 
Court had no jurisdiction to try the accused, referred the case to the High Court 
for an order quashing the commitment. It was held that the British Court had 
jurisdiction to try the aroused, inasmuch as his offence was not W'hoUy comrm*tted 
within Cambay territory but liaving ireen initiated there was continued and com¬ 
pleted within British territory.^ 

183. An offence conunitted whilst tlie offender is in the course of 
Offence commit- performing a journey or voyage* may be inquired 
ted on a journey. into or tried by a Court through or into the local 
limits of whose jurisdiction the offender, or the person against whom, 
or the thing in respect of whicli, the offence was committed, passed* in 
the course of that journey or voyage. 

COMMENT.—^llus section is intended to remove doubts and inconveniences 
:is regards tlie exact locality in whicli the offences alleged to have occurred in a 
journey or voyage had bcei^ committed or completed.^ ^ 

1. *In the course of performing a Journey or voyage.*—words 
journey or voyage *i do not include a voyage on the high seas or in a fore^pi 

territory, hut ore confined in their meaning to a journey or voyage within the 
territory of British India, as down the Ganges or tlie Buckingliam Canal.* But sec 
s. 188, infra, and s. 108A of the Indian Penal Code. 

2. * May be inquired into or tried by a Court tiurough or into the local 
llmltB of whose jurladlction the offender....passed.’—This section gives 
jurisdiction to the local tribunal at the place where the complainant or the offender 
first stops or breaks his journey. AVhere an offence was alleged to have been 
committed during a journey from Bombay to Calcutta, and was in fact committed 
between Bombay and Allahabad, at which latter place the complainant and the 
person by whom the offence was alleged to have been fiommitted sqiarated and 
proceeded to Howrah by different trains, it was held that the Magistrate of Howrah 
bad no jurisdiction to try the chaise. To bring the matter within his Jurisdietion 
the journey should have been continuous from one terminus to the other without 

4 

• 

* ftomuu^i MtAudabakif (1948) 45 * Maiony and Jones, (1868) 1 M. 

Bom. L. R. 897^ .. H. C. R. 193. 

• €JKkaUtM Babar {tfo. J), (1912) * Bapu Dam, (1882) 6 Mad. 28. 

14 Bom. L. R. 147. • 
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any interrupUmi by either paity.^ The accused, an undeif^uard in the snvice of the 
Jfadras Railway Company, was employed in that capacity on a passenger train 
firom Coimbatore to Madras. Upon the arrival of the train at the Arlconam junction* 
station, he wah drunk, violent and unsteady. To prevent his going on with the 
train, he was put in the charge of a peon; but as the train was starting he broke 
.away. Jumped into it, and so was taken on to Madras. He was tried at the crimina 
sessitms of the Madras High Court, but it was held that the Court had no jurisdiction 
because it could not be said that any part of the journey on or during which the 
•offence was alleged to have been committed by the accused was perf&rmed within 
the local limits of the Court’s jurisdiction. The journey on which the offence was 
alleged to have been committed ended at Arkonam.* But a short halt in the course 
of a journey docs not put an end to the journey and prevent the trial being held 
where it terminates. A box containing money having been missed during halt at 
Siunbhoogunge, from a boat which was on the way to Chittagong, and a question 
having been raised whether the charge of theft, which was based on the loss, should 
be tried at Tipjierah or Chittagong, it was held that the journey was not broken 
by the halt, and that the case could be tried at Chittagong.* The complainant 
and the accused sailed from Bombay to Honawar in a boat. Tlie latter threw 
overboard a box belonging to the former during the voyage within nine miles of 
the Janjira State. On arrival at Honawar, the complainant charged the accused 
with having committed mischief before the Magistrate at that place. It vras held 
that the Magistrate at Honawar, through whose jurisdiction the accused passed 
on the voyage, had jurisdiction to try the offence.* 

184. All offences against the provisions of any law for the time 
Offences uainst l>eing in force relating to Railways, Telegraphs, the 
Railway, Tele- Post-office or Arms and Ammunition may be inquir- 
grwh. Post Office ed into or tried in a presidency-town, whether the 
and Arms Acts. offence is stated to have been committed within such 


town or not; 

Provided tliat the offender and all the witnesses necessary for his 
prosecution are to be found within such town. • 

COMMENT.—^This section lays down that offences against Railway, Tele¬ 
graph, Post-office, and Arms Acts may be inquired into oi^ tried in a presidency- 
town if tlie offender and ail the witnesses ore to be found within such town. 


This section is analogous to ss. 238 and 239 of the Presidency Magistrates’ 
Act (IV of 1877). 

High ^ Court to 185. (1) Whenever a question arises as U> 

d^IIbt *di^rimore Courts suboidinate to the same 
where ’inquiry or High Court ought to inquire into or try any offence, 
trial shall take it shall be decided by that High Court, 
place. 

(2) Where two or more Courts not subordinate to the same High 
Court have taken cognizance of the some offence, the High Court within 
the local limits of whose appellate crimival jurisdiction the proceedings 
were hrst commenced may weet the trial of such offender to be held in 
any Court subordinate to it, and. if it so decides all other proceedings 


* Piran, (1874) 13 Beng. L. R. (App.) H. C. R. 193. 

4, 21 W. R. (Cr.) 66. * AHaul AU, (1876) SiSnV. R. (Cr.) 45. 

* MaUfny and Jones, (1868) 1 M. * (1882) Unrep. Cr. C 181. 
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against such person in respect of such offence shall be discontinued. If 
such High Court, upon the matt^ having been brought to its notice does 
not so decide, any other High Court, within the local limits of whose 
appellate criminal jurisdiction such proceedings are pending, may give a 
like direction, and upon its so doing all othor such proceedings shall be 
discontinued. 

COMMENT.—Sub-sectton (1).—This section is not restricted to cases in 
wMch there is a doubt as to whether one Court or another has jurisdiction but 
is applicable to a case in which the doubt is on the point whether the choif« between 
two Courts both of which have jurisdiction, should be decided on the ground of 
“ convenience ” and “ expediency.'*' 

Sub-section (2).—This sub*section makes it clear that one High Court 
no power, whether by implication or otherwise, to transfer a case to itself firom 
another High Court or vice versa, or to decide which of two other High Courts 
should try a particular case.* 

The sub-section deals with the case of two or more Courts not subordinate 
to the same High Court with reference to the jurisdiction within which proceedings 
were first commenced. 

186. (i) When a Presidency Magistrate, a District Magistrate, 
Power to issue ® Sub-divisional Magistrate, or, if he is specially «m- 
summons or war- powered in this behalf by the Provincial Govem- 
rant for offence mcnt, a Magistrate of the first class, sees reason to 
committed beyond believe that any person within the local limits of his 
local jurisdiction. jurisdiction has committed without such limits (whe¬ 
ther within or without British India) an offence which cannot, under the 
provisions of sections 177 to 184 (both inclusive), or any other law for the 
time being in force, be inquired into or tried within such local limits, but 
Magwtrate's pro- is under some law for the time being in force triable in 
cedure on arrest. British India, such Magistrate may inquire into the 
offence as if it had been committed within such local limits, and compel 
such person in manner hereinbefore provided to appear before him, and 
send such person to the Magistrate having jurisdiction^ to inquire into 
or try such offencef or, if such offence is bailable, take a bond with or 
without sureties for his appearance before such Magistrate. 

{2) When theie are more Magistrates than one having such juris¬ 
diction and the Magistrate acting under this section cannot satisfy him¬ 
self as to the Magistrate to or before whom such person should be sent 
or bound to appear, the case shall be reported for .the orders of the High 
Court. 

COMMENT.—This section empowers the Magistrate mentioned therein to 
inquire into an offence committed outside the local limits of his jurisdiction by 
a jjerson found within his jurisdiction and to send such person to the Magistrate 
having jurisdiction to inquire into or try such offence. 

1. * Send such person to the Magistrate having jurisdiction.*—^That is, 

when the Magistrate making the Inquiry is himself not a Presidency or District 
Magistrate he must send such person to the District or Sub-divisional Magistrate to 
whom he is subordinate /see s. 187, infra), * 

' Cham Chqn^at (1916) ,44 Cal. between the decisions of the Calcutta 
895, F.B. * and Madras High Coiirts is set at rest 

* S. O. R. (1921). The • conflict (44 Od. 595, F.B., and 40 Mad. 886). 
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Magistrate can issue process urhile outside his jurisdiction.—^It is not 
essential to the validity of a warrant issued that the Magistrate issuing it should 
be, at the time he issues it, within the local limits of his jurisdiction. He may 
issue a warrant from a place in a foreign territory.* 

187. (i) If the person has been arrested under a warrant issued 
Fiooeduie where under section 186 by a Magistrate other than a Flre> 
warrant issued by sidency Magistrate or District Magistrate, such 
subordinate Magis> Magistrate shall send the person arrested to the 

District or Sub-divisional Magistrate to whom he is 
subordinate, unless the Magistiate having jurisdiction to inquire into or 
try such offence issues his warrant for the arrest of such person, in which 
case the person arrested shall be delivered to the police-officer executing 
such warrant or shall be sent to the Magistrate by whom such warrant 
was issued. 

(2) ir the offence which the person arrested is alleged or suspected 
to have committed is one which may be inquired into Oa' tried by any 
Criminal Court in the same district other than that of the Magistrate 
acting imder section 186, such Magistrate shall send such person to such 
Court. 


tisb subject for 
offences committed 
out of British India. 


COMMENT.—^The latter part of sub-section (2) slu>uld be read in conjunction 
with 8 . 86, supra. 

188. When a Native Indian subject^ of Her Majesty commits an 
liability of Bri- offence* at any place without and beyond the limits 
of British India,* or 

when any ISritish subject* commits an offence 
in the territories* of any Native Prince or Chief in 

India, or 

when a servant of the Queen (whether a British subject or not) com¬ 
mits an offence in the temtories of any Native Prince or Chief in India, 
or 

when any person commits an offence on any ship or aircraft regis¬ 
tered in British India wherever it may be, ^ 

he may be dealt with in resp^t of such offence as if it had been 
committed at any place within British India at which he may be found :* 

Provided thia.t notwithstanding anything in any of tlie preceding 
Political Agents sections of this Chapter* no chax^ as to any such 
to certi^ dtuess of offence shall be inquired into in British India unless 
inquiry into charge, the Political Agent, if th«re is one, for the territory 
in which the offence is alleged to have been committed, certifies that, 
in his opinion, the charge ought to be inquired into in British India ;* 
and, wh^ there is no Political Agent, llie sanction of the Ppovindat 
Government shqll be required :* 

Provided, also, that any proceedings taken against any pason under 
this section wffich would be a bar to subsequent proceedings a^nst rach 
person for the same offence if such offence had been committed in Biitish 
India diall be a bar to further proceedings against }}im under the Indii^ 
Extradition Act, 1908, in respect of the same offence in any territoi^ 
beyond the limits of British India. <• . 


* ZoeAu Kola, (1876) 1 Bern. 840. 
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COMMENT.—This section provides for extra-teraitorial jurlsdiotlra ovor 
British subjects. Compare s. 4 of the Indian Pmial Code which gives extra-territorial 
Jurisdiction in respect of acts committed outside British India by certain 
of persons inclading the Indian subjects of His Majesty. Under that section the 
acts al^ged must amount to an ofliaice under the Penal Code. Under this section 
* oBlenoe * means an act or omission made punishable by any law for the time bring 
la force (s. 4 (o) ). 

This section overrides s. 170 in any case where it applies.* 

The section specifies three cases in which a Britirii subject is liable for offences 
•ommitted out of British India :— 

(1) When a Native Indian subject commits an offence at any place outside 
Brfti^ India; 

(2) when any British subject commits an offence in the territories of on Indian 
State; and 

(8) when a servant of the King» whether British subject or not. commits 
ap offence in the territories of an Indian State. 

First clause.—This clause provides that a Native Indian subject who cemunits 
on offence at any place outside British India may be dealt with in respect of such 
offence as if it had been committed in British India. * 

1. * Native Indian subject.'—This expression has not been defined. A 
person can be proved to be a Native Indian subject of His Majesty either by birth or 
by descent or by naturalization. The term * Native Indian subject ’ means only 
native subject dejure and not de facto, and occasional residences in British territory 
eannot be taken to render a person who is not de jure a subject for the purpose 
of criminal jurisdiction being exercised over him for an act committed by him in a 
foreign territory, which if committed within British territory would have been an 
offence cognizable by municipal Courts.* 

2. ' Offence.'—^The word ** offence *' means an act or omission made punisb- 
abte by any law for the time being in force (s. 4 (o)). To attract the section it must 
be shown that an accused has been guilty of an act or emission made punishable by 
some law (that is, law applicable to British India) for the time being in force.* 

3. * Limits of Bfirltish India.’—^The expression British India '* means all 
territories and places witliin His Majesty’s dominions which are for the time being 
governed by His Majesty tlirough tlic Governor Gciural of India or through any 
Governor or officer subordinate to the Governor General of India.* 

Civil stations.—The civil stations at Rajkot,* Wadhwan,* and Bangalore* 
are not part of British India. The Code of Criminal Procedure is in force in the 
civil and military station of Bangalore by reason of declarations made by the 
Governor General in Council in exercise of powers conferred by the Foreign Jurisdic¬ 
tion and Extradition Act, 1870.* 

Second clause.—This clause provides that a British subject committing an. 

offence in the territories of any Native Prince or Chief may be dealt with in respect 

of such offence as if it has been committed in British India. 

o 

* Superintend^ and Ranembrancer s. 3(7). 

•/ Legal Affairs, Bengal v. Ludar- ■ (1885) 10 Bom. 186. 

dumdra Das, (1031) 59 Gal. 1066. * * Chinutnlal, (1012) 14 Bom. L. JEL< 

* Fakir, (1884) P. R. No. 1 of 1885. 870, 87 Bom. 152. 

* NarayanmAfrthate, (1085) 87 Bom. * Ht^es, (1888) 12 Mad. 89. 

L. R. 885, 59 Bom. 745. • Ibid. 

* General Clauses Act (X of 1897), 
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4. * Any British subject.*—^This expression is used in oouttadistlnctiim to 
tbe expression ** Nstive Indian subject ” in cl. (1). 

5. * Territories.* —^The w<»d “ territories ** is used in refierenoe only to 
territories of any Indian Prince or Chief in India. The word does not include the 
high seas since they are not part of the territories of any Indian State. An ottenoe 
ocmunitted by a native Indian subject on the high seas at a distance of five or six 
miles from the coast can be tried by a Magistrate without the sanction of the Pro¬ 
vincial Government. In this case the accused, who pulled up fishing stakes which 
the oomplainant had planted in the sea at a distance of five or six miles beyond 
the low water-mark, were convicted by a Magistrate for offences punishable under 
as. 426 and 128 of the Penal Code. It was held that the Magistrate had jurisdiction 
to try the case without the sanction of the Provincial Government.* 

Third clause.^—This clause provides that when a servant of the King-Emperor, 
whether a British subject or not, commits an offence in the territories of any Indian 
Prince or Chief he may be dealt with in respect of such offence as if it had been 
committed in British India. Compi re s. 4 of the Indian Penal Code and ill. (e). 
A foreigner committing an offence in the territories of any Indian Prince or Chief is 
not liable to be dealt with in respect ofysuch offence in British India if he is not a 
servant of the King-Emperor.* 

6. * May be dealt with in respect of such ofrence as if It had been com¬ 
mitted at any place within British India at which he may be found.*—The 
word ** found *’ must be taken to mean not where a person is discovered, but where 
he is actually present.* Where a man is in the country and is charged before a 
Magistrate with an offence under the Penal Code, it will not avail him to say that he 
was brought there illegally from a foreign eountry. The principle upon which 
English cases are based underlies also this section.* 

Gases.—^A native Indian subject of Her Majesty committed an offence (viz., 
theft in a dwelling-house) in the territory of an Indira State in alliance with Her 
Majesty, and was discovered in the territory of another Indian State in alliance 
with His Majesty, and from there brought down, or came of his own accord, to 
Ahmedabad. A certificate was granted by the PoUtical Agent that the offence 
ought, in his opinion, to be inquired into in British India. At Ahmedabad a preli¬ 
minary inquiry was held by a Magistrate, who committed /he accused for tnal by 
the Court of Sessira. It was held that the Sessions Court at Ahmedabad was 
competent to try the offence committed in foreign territory as if it had been com¬ 
mitted in the Ahmedabad District under s. 0 of the Foreign Jurisdiction and 
Extradition Act, XXI of 1879.* Tbe accused were charged under s. 407 of the 
Indira Penal Code with committing criminal breach of trust in respect of certain 
property entrusted to them as carriers. They were all Native Indian subjects of 
His Majesty. The offence was alleged to have been committed in Portuguese 
territory, and they were found in a place in British territory. It was held that the 
accused could be tried in the place where they were found.* A Native Indian 
subject of His Blajesty, who was a soldier in tbe Indian Army, fK>mmitted a murder* 
in Chills while oh service in surii arnty. He was accused of such offence at Agra. 
It was held that the criminal Court at Agra had Jurisdiction to try him.* 

* Manua PhiOpt (1017) 41 Bom. 85 Bom. 225, 18 Bom. L. R. 296; 

667, 10 Bonk. L. R. 527; Po Thaung. JLopsz and (1868) 27 L.J.M.C. 48. 

(1010) 5 K B. R. 221. ^ * MaganliA, Sup. 

* See Ibrakkn, (1898) P. R. No. 7 • Daya (1888) 18 Bom. 147. ' 

of 1804. * SArmukk Sir^^ ^1870) 2 All. 

■ Maganba, (1882) 6 Bom. 622. . 218, F.B. 

* Vinayak Damodar Stnarkart (1910) * 
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Proviso.—^Wbere the oliBnce is eomn^itted in an Intifam State, the oeitiAeate 
of the Political Agmt is necessary; and if there is no P<ditical Agent for that State, 
the sanction of the Provincial GoWnment is required. 

7. * Notwithstanding anything in any of the preceding sections of this 
Chapter.*—These words are inserted to make it clear that this section otmtrols the 
preceding sections of this Chapter and it is not subject to the {novisimis of ss. 179-184.^ 

8. * Gertifles that, in his opinion, the charge ought to be inquired into in 
British Indies*—The certificate of a Political Agent is a preliminaiy requisite as 
well to an inquiry before the Magistrate as to the trial befme him. 

The absence of the certificate of the Political Agent is an absolute bar to the 
trial of a case.” But the certificate can be obtained after the complaint has been 
filed and the inquiry has begun.* The proceedings of a Magistrate committing 
an accused to the Sessions Comt. without such certificate are void and illegal.* 
Mliere an objection as to the want of a certificate was taken towards the close 
of the trial and more than two months after the Provincial Ciovemment had signed 
the requuite sanction it was held that the absence of the certificate during the 
earlier stages of the trial was not a ihtal defect, but a mere irregularity curable 
under s. 587 of the Code.* 

A certificate is necessary even though the trying Magistrate is the PoIiti<pl 
Agent. A District Magistrate instituted criminal proceedings in British India 
against a native Indian subject of the Queen, in respect of offences under ss. 419, 
467 and 114 of the Indian Penal Code, said to have been committed by him in 
French territory, without a ciertiflcate under this section. The accused was corn* 
mitted to the Scions Court. It was held, although the District Magistrate was 
the Political Agent who might have certified under this section, that the proceedings 
were void for want of the certificate, and the commitment tiiould be quashed.* 

* Charge.*—^The word * charge * means accusation, and it b not limited to a 
formal charge as in a warrant case.* 

Certificate granted after Inquiry but before commitment.—^Where an 
inquiry into an offence was commenced without a certificate having been obtained, 
it was held that the proceedings were void, and that the ifiibsequent commitment to 
the Court of Session must be quashed, notwithstanding that the necessary certificate 
was in feet granted 8on& days before the commitment was made, though at the 
time of tiie oonunitment being made it had not oome into the hands of the committiqg 
Magistrate.* 

Certificate received after commencement of Inquiry but before com* 
mitment.—^In an inquiry before the committing Magistrate into an offence com¬ 
mitted outside British Indb, the certificate from the Political Agent was not received 
until after some witnesses on behalf of the prosecution were examined but the 
certificate was received before the commitment was made. It was held that assum¬ 
ing that it would be more regular for the committing Magbtrate to have recalled 


* AjKMant Sessions Judge, North 
Aroot V. Ramaswami Asari, (1914) 88 
Mad. 779, overruled. 

* Ram Sundar, (1898) 19 All. lOP; 
KaU Charon, (11M2) 24 AU. 256; 
Baidmoa, (1806) 28 All. 872; Narain, 
a919) 41 AH. 452; Bakd^ (1699) 24 
nom. 287, 1 Bom. L. R. 678; Sirdar 
V. JeOudAai, (1986/8 Bom^.. R.*518; 
■KotAepemmaj; (1889) 18 Mad. 423; 
Mohammad Zantan. (1945) 20 Luck.*370i 


* Sahharam Pandu, (1910) 12 Bom. 
L. R. 667. 

« Bata Singh, (1926) 7 Lah. 896; 
Ram Charon, (1924) 5 La^ 416. 

* Muhammad Qosim Khan, (1984) 
16 Lah. 78. 

* Kathaperumed, Sup. 

* Hamarayan v. Oooindram, [19^] 
Nag. 193. 

* KaU Charon, Sup. 
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fbe witnesses whom he examined before the certificate was issued, nevertheless 
It had not been shown that the accused had in any way been injured or 
prejudiced.^ 

9. * Where there Is no Political Agent, the sanction of the Provincial 
Government shall be required.'—^Where there is no Political Agent, the sanction 
of the Provindal Government is necessary. 

Proviso 2.—This Proviso brings into operation s. 40B, infra, to proceedings 
against the same person tor the same offence which mi^t have been taken under 
the Indian Extradition Act. 

189. Whenever any such offence as is referred to in section 188 

Power to direct inquired into or tried, the Provincial Govcm- 

oopies of deposi- ment may, if it thinks fit, direct that copies of de- 
tions and exhibits positions made or exhibits produced before the Poll- 
to be received in tical Agent or a judicial officer in or for the terri- 
evfdence. which such offence is alleged to have been 

committed shall be received as evidence by the Court holding such 
inquiry or trial in any case in which such Court might issue a com¬ 
mission^ for taking evidence as to the matters to which such depositions 
or exhibits relate. 

COMMENT.—1. 'Commission.'—Chapter XJ^ of this Code provides for 
the issue of commissions for the examination of witnenses. See also s. 33, Evi¬ 
dence Act. 

JB.—Conditions requisite for Initiation of Proceedings. 

190. (J) Except as hereinafter provided,* any Presidency Magis- 
Cogniznnee of of- irate. District Magistrate or Sub-divisional Magis- 

fenoes by Magis- trate, and any other Magistiate specially empowered* 
**®t‘'*' in this belialf, may take cognizance of any offence*— 

(o) upon receiving a complaint of facts which constitute such 
offence , » 

(6) upon a report in writing of such facts made by any police- 
officer ; < 

(c) upon information received from any person other than a police- 
officer.* or upon his own knowledge or suspicion,* that such offence has 
been committed. 

(2) The Provincial Government, or the Disti i<*t Magistrate subject 
to the general or special orders of the Provincial Government, may 
empower any Magistrate to take cognizance under sub-section (7), clause 
{a) Of clause (b), of offences for which he may try or commit for trial. 

(3) The Provincial Government may empower any Magistrate of 
the first or second class to'take cognizance under sub-section (7), clause^ 
(c), of offences'for which he may try or commit for trial. 

COMMENT.—This section describes the conditions requisite for the initiation 
of proceedings. ** ^ 

Sub-section (1).—1. * Except as hereinafter provided.'—See ss. 196-90, 
480, 465. Sections 182 and 188 lay d6wn that certain offences shall not be taken 
cognisance of, untU the conditions mentioned in these sections are fiilHlIed. 

. < < 

* MiAamadbuksh, (1900) 8 Bom. 12 Bom. L. R. 687; JtimbharatM, 
I#. R. 607; Sakharam Fandu, (1910) (1028) 47 Bom. 907, 26 Bom. L. R. 772. 
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2. * Specially empowered.*—If a Bfagistrate not empowered by law takee 
cognizance an offence under sub-section (/), cl. (n) or (6). erroneously but in 
good faith, his proceedings shall not be set aside merely on Uie ground of his not 
being so empowered.^ But if he takes cognizance of an offence under cl. (e), without 
a complaint or polioe report, his proceedings shall be void.* A third class Magistrate 
can take cognizance of an offence under cb. (a) and (6) only.' 

3. * May take cognizance of any offence.'—The use of the term " may 
take cognizance of any offence ” does not make it optional with a Magistrate to hear 
a complaint, but refers rather to the action of the Magistrate in taking cognizance 
of an offence in either of the specified courses in which the facts constituting the 
offence nmy be brought to hb notice. He b bound to examine the complainant 
and then can either issue summons to the accused, or order any inquiry under 
8. 202, or dismiss the complaint under s. 208.* 

The term “ taking cognizance ’* means any judidal action permitted by the 
Code taken with a view to eventual prosecution preliminary to the commencement 
of the inquiiy or trial under ss. 207, 241, 251. The phrase “ taking cognizance '* 
does not involve any formal action or indeed action of any kind, but occurs as soon 
as a Magistrate applies hb mind to the suspected commbsion of an offence.' 

An order of discharge la not a bar to fresh proceedings.—^An order of 
discharge does not operate as a bar to fresh proceedings being taken before a dbm- 
petent Magistrate upon complaint or upon a polioe report, or under cl. (e) of thb 
section.* 

Clause (a).—4. * Upon receiving a complaint of facts which constitute 

such offence.'—^As to the definition of “ complaint," see s. 4 (A), supra. The 
** complaint" may be by word of mouth or in writing; no prescribed form of 
words is necessary; all that b required b that facts, which prima facb constitute 
an f^ence, should be brought to the notice of tiie Magistrate by the complainant.* 
As a general rule, any person, having knowledge of the commbsion of an offence, 
may set the law in motion by a complaint, even though be b not personally interested 
or affected by the offence. The exceptions to this rule, of which ss. 195 and 198 
are examples, are exceptioAs created by statute. There b nothing in the Code 
showing an intention to confine the prosecution to the person directly injured.* 

There are several ipecbl and local laws declaring the persons by whom prose¬ 
cutions under those laws must be launched. Where a Magistrate t^es cognizance 
of an offence on complaint he must proceed in accordance with the {novbions of 
ss. 202-205. 

A Magistrate b bound to take cognizance upon a proper complaint. When 
a complaint b niade. the complainant is entitled to have it inquired into and the 
Magistrate cannot avoid the responsibility of making the inquiry himself merely by 
accepting the conclusion of the police on the subject.* It is not a proper course for a 
Magistrate, when a complaint is made before him of an offence of which he can take 
cognizance, to refer the complainant to a policc-ofiioer. He b bound, when the 


* See 8. 529 (e), if^a. 

* Section sao, infi-a. « 

Sadot (18O1>20 Bom. 150, 8 Bom. 

L. R. 580, k.B. 

* Umer AH v. SafeftAH» (1886) 18 
Cal.884. 

■ Sourindra % Mahan CkuiiterifuUyt 
(1910) 87 Cal. 412. ^ 

* SheOA idoo, (1912) 40 OaL 71; 


Mir Ahmad Hossein v. Mahomed Aohair, 
(1902) 29 Cal. 726, F.B. 

* Sham LaU» (1887) 14 CaL 707, 
F.B. 

• * Oaneah Narauan Sathe, (1889) 
18 Bom. 000; Kesheadal JekriAma 
(1896) 21 Bom. 586. 

* Sham LaJlt sup. 
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dfcmnstanoes girlng him Jurisdiction exist, to receive the complaint, and to deal 
with it according to law. A different course would foster abuses, and defeat the 
purpose of the law, ^ich is to give to persons who have been injured an access to 
Justice indqiendent of the police.* A Magistrate can in a proper case treat the police 
report of a mm-oognizable offence as a complaint and take oognisanoe under this 
clause.* 

Clause (b).—This clause applies to any report by a polioe-ofiloer whether of 
a oognizable or non-cognizable offence.* A Magistrate is under this clause entitled 
to take cognisance of a non-cognisable offence upon a report made in writing by a 
polioe-ofiloer without examining the officer on oath.* ** Police report *’ means a 
report within the meaning of s. 170. The police report must state facts whi^ 
constitute the offentx;. Tliis is a requisite of fundamental importance.* 

Clause (c).—5. * Upon information received from any person other than 

a pollce-oflicer.*—The expression “information received from any person other 
than a police-officer “ clearly means only such infonnation as does not constitute 
a complaint or a police report. 

This clause applies only to cases where the private individual who is injured 
or aggrieved or someone on his part docs not come forward to make a formal com¬ 
plaint. It is a provision of law for enabling a public official to take care that justice 
may be vindicated notwithstanding that the persons individually aggrieved are 
unwilling or unable to prosecute.* 

Information under this clause is distinct from a complaint under clause (a). 
The essential difference between a complaint and information is that a Magistrate 
acts on a complaint because the complainant has asked him to act but in the case of 
information a Magistrate acts of his own accord and initiative. It is for this reason 
that in the latter case s. 101 requires that he must inform the accused that the 
accused may be tried by another Court.* 

A Magistrate can take cognizance of an offence upon information received 
by him in another capacity.* A District Magistrate, who receives information as 
I’^ident of a District Board as to the commission of an offence by a servant of the 
Board, can take cognizancc*of the offence.* * 

6. * Upon his own knowledge or suspicion. *—M^stratc can take cogni¬ 

zance of an offence, without any complaint, only when it has come to his know¬ 
ledge that such offence has been committed.** A gratuitous suspicion or a belief 
founded on private information contained in an anonymous jretition is not know¬ 
ledge.** Belief founded on private or anonymous information is not “knowledge.**** 

191. When a Magistrate takes cognizance of an offence under sub- 
Transfer or oom- section (7), clause (c), t>f the preceding section, the 
mitment on appli- accused shall, before any evidence is taken, be in¬ 
cation of accused. formed that he is entitled to have the case tried by 


* Jankideu Quru Sitaramt (ISS?) 
12 Bom. 161. 

* S^ioaawami, (1627) 29 Bmn. L. 
R. 742, 51 Bom. 498. 

* Jbtd. 

* PubHe Prosecutor v. Painavetu 
Chet^f (1920) 42 Abul. 525, r.B.; Oundo 
eWaUt (1921) 28 Bom. L. R. 842. 

■ Nagendra NaOt ChdkromffH, (1928) 
51 Cal. 492. 

* Swtendra Natit Boy, (1870) 18 


W. R. (Cr.) 27. 

* Sheo Pratap Singlb, (1980) 58 All. 
208. 

* • Sundataacm, (1919) 48 Mad. 709; 
LdkM Narayan, (1910^87 Cal. 221. 

* Sundarastm, ibid. 

** FenJiaala 'Romimjar, (19881 Mad, 
814. 

** Mt^esh thunder ^BUtneHee, (1870) 
18 W^(Cr.) 1.. ’ 
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another Court, and if the accused, or any of the accused if there be more 
than one, objects to being tried by such Magistrate, the case shall, instead 
of being tri^ by such l^fogistrate, be committed to the Court of Session 
or transferred to another Magistrate.* 

COMMENT.—niis section provides that if a Magistrate takes cognizanoc of 
an offence under sub-section (i), cl. (c), of s. 190, and if, before any evidence Is 
taken, the accused objects to being tried by sudi Magistrate, he may either transfer 
the case to another Magistrate, or commit the case to the Court of Sessiod. A 
Magistrate taking cognizance of an offence under that clause is not competent to 
try the case unless and until he has informed the accused, before taking any evidence, 
that he is entitled to have his case tried by another Court.* 

1. * If the accused.objects to being tried by such Magistrate, me 

case shall... .be committed to the Court of Session or transferred to another 
Magistrate.*—^If the accused applies for a transfer the Magistrate must transfer 
the case.* On objection being raised to a trial by the Magistrate, he is not bound to 
transfer the case ; he may elect to commit the case to the Court of Session.' In 
that case, he is not disqualified from holding a preliminary inquiry before commitUng 
to the Court of Session.* All that the accused is entitled to is to have the case 
tried by another Court. The section gives the accused no right to select or determine 
for himself by what other Court the case is to be tried.* * 

192. (1) Any Chief Presidency Magistrate, District Magistrate or 
Transfer of cases Sub-divisional Magistrate may transfer any case,* of 
by Magistrates. which he has taken cognizance,* for inquiry or trial,* 
to any Magistrate subordinate to him.* 

(2) Any District Magistrate may empower any Magistrate of the 
first class who has taken cognizance of any case to transfer it for inquiry 
or trial to any other specified Magistrate in his district who is competent 
under this Code to try the accused or commit him for trial ;* and such 
Magistrate may dispose of the case accordingly.* 

COMMENT.—^Tlie provisions of this section are intended for distribution of 
work where there arc more Magistrates than one at a place. 

This section provides for transfer of cases to a subordinate Magistrate or to a 
specified Magistrate. Section 528 enables a superior Magistrate to withdraw any 
case from or recall any case which be has transferred to any subordinate Magistrate. 
Under this section no notice to the accused is necessary : s. 528 makes such a notice 
obligatory. It is not necessary to examine the complainant before transferring 
the case s. 200 (a) ]. 

Sub-section (1).—^Under this sub-section certain superior Magistrates are 
empowered to transfer a case to subordinate Magistrates. Under sub-s. (2) any 
first class Magistrate may transfer a case to any other specified Magistrate in his 
^district who is competent to try the accused or conunit him for trial. 

1. * May transfer as^ case.’—There is a class of cases which a Magistrate 
must transfer to another Magistrate, see ss. 487 and 556, infira. 

The transfer is not limited to a •** criminal case ” only. The phrases ** ease *' 
and ** criminal c&e ” are not co-extensive and are not used indiseiiminately or 

* Chedt, (1905) 28 A1L«12; Baldeo • • Abdul Ramak Khan, (1808) 81 

* ProBOd, (1988) 12 Pht. 758, AU. 109. 

* Hoathorm^ i(189l) 18 Aik 845; • Shrinbaas, (1905) 7 Bom. R. 

Chedi, ibid. ^ 887. 

* l^eKiV, (1898) 22 Mad. 148. • 
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interdiangeably. The jdirase criminal case *’ is intended to be used in a limited 
sense and not to apply to every case cognisable by the criminal Court.* The cla s s 
is not restricted to criminal cases only but is uide enough to include any case triable 
by any criminal Court, e.g. cases under Chapter VIII* or Chapter XII.* 

Even if a Magistrate having no power to transfer a case, transfers the csyse 
erroneously and in good faith, the whole proceedings would not, by reason of s. 520(/), 
be void.* 

2$. * Of vrlilch he has taken cognisance.*—Cognizance is not confined to 

offences only. Cognizance may be taken by a Magistrate of any matter in respect 
of whi^ an enquiry or trial nmy be held under the provisions of the Code, for example, 
oases under ss. 107, 110 and 145.* A Magistrate can transfer only those cases of 
which he has taken cognizance under s. 100. When a District Magistrate has 
referred a case for trial to a Sub>divi8ional Magistrate, the latter has no power to 
transfer it to any other Magistrate subordinate to him.* A Magistrate cannot transfer 
a case which has been transferred to his Court. 

3. * For Inquiry or trial. *—“Inquiry” includes every inquiry other than a 

trial conducted under this Code by a Magistrate or Court (see s. 4, supra). The 
word ** trial ” is not defined in the Code. 


4. * To any Magistrate subordinate to him. *—-The transfer of a case under 

this section must be from any one of the Magistrates mentioned in sub-s. (I) to a 
subordinate Magistrate. All Magistrates appointed under ss. 12, 13 and 14 of the 
Code and all Benches constituted under s. 15 shall be subordinate to the District 


Bfagistrate. Every Magistrate (other than a Sub-divisicoal Magistrate) and eveiy 
Bench exercising powers in a sub-division shall also be subordinate to the Sub- 
divisional Magistrate, subject, however, to the general control of the District 
Bfagistrate (s. 17, supra). 

So far as l^tesidency Magistrates are concerned, all of them are subordinate 
to the Chief Presidency Magistrate. 

Effect of transfer.—^l^ere a case has once been made over by a Magistrate 
to a Deputy Magistrate for trial, the Magistrate has no jurisdkition to do anything 
more in the matter so long as the transfer of the Depu^ Magistrate is in existence.’ 
Where a case is made ovA to a subordinate Magistrate, no other Magistrate is 
competent to deal with it, and applications for warranty against other persons 
concerned in that offence should be made to the Magistrate before whom the case 
Is, and to no other Magistrate.* 

Notice of transfer.—Notice of transfer should be served upon the parties so 
as to enable any or^either of the parties to come forward and show cause why such 
transfer riiould not be made.* 

Sub-section (2).—Under this sub-section a Magibtrate of the firhfc class, even 
duly empowered to transfer cases, can only transfer an inquiry or trial relating to an 
offence.** 


* Loin Mohan Moitra v. Surja Kania 
Aehariee, (1001) 28 Cal. 709. 

' * Chintaman iSiugh, (1007) *85 Cal. 
248 ; Afunna, (1901) 24 All. 151. 

* Sattah Chandra v. Rajendra Narain, 
(1885) 22 Cal. 898. 

* Swfya KantaRoyChowd^ry, (1004) 
81 CaL B50; Saral Chunder Roy v« 
Bririu Chandra Boyt (1002) 20 Cal. 880. 

* Hedinar Rtduman v. Aminai Hague, 
[104111 Cal. 68. 

* Baahir HwaSn v. AK Huaain, 


(1913) 30 All. 166. 

’ BdiUas, (1869) 12 W. R. (Cr.) 58. 

* Golapaly Sheikh, (1900) 27 Cal. 
979; Ajab Lai, (1905) 82 Cal. 788; 
Atn^ Majhi, (1910) 46 Cal. 854. 

• TeacoUa Shekdag, (1882) 8 CaL 
308. 


*• Akbar Khan v. Domi Lot, 
(1000) 4 C. W. N. 821j But see Satiah 
Chandra^ v. Bqjendra . Igaratn, supm ; 
Munna, supra.V^ 
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5. * Who Is conuwtent under this Code to try the accused or commit him 
ibr tfiaL* —^This sub'section does not authorize a District Magistrate to translbr for 
trial to a subordinate Magistrate eases which are not within the powers of that 
Magistrate to tty.^ If the Magistrate to whom a case is transferred lacks juriscUction 
to tiy the caK, the order of transfer is bad in law.* 

' 6. *Such Magistrate may dispose of the caee accordingly.*—^If any 
evidence is recorded by the Magistrate from whose Court the case is transferred it 
should be recorded again by the Magistrate to whom it is transferred. He must 
te*suinmon the witnesses.* 

193. (1) Except as otherwise expressly provided by this Code^ or 
Cognizance of by any othei law for the time being in force, no Court 
offences by Courts of Session shall take cognizance of any offence as a 
of Session. Court of original jurisdiction unless the accused has 

been committed to it by a Magistrate duly empowered in that behalf. 

(2) Additional Sessions Judges and Assistant Sessions Judges shall 
try such cases only as the Frovincia] Government by general or special 
Older may direct them to try, or as the Sessions Judge of the division, 
by gener^ or special order, may make over to them for trial. 

COMMENT.—This section provides for the ordinary original jurisdiction of 
Courts of Session. No Court of Session can take cognizance of any offence as a 
Court of original jurisdiction in the absence of a commitment by a competent 
Magistrate. Trial of a person who is not committed to the Sessions Court is ulirm 
vires,* 

Section 28, supra, provides for the offences which the Sessions Court may try. 

Object.—The object of restricting a Sessions Court from taking cognizance at 
any offence, except in certain cases, unless the accused person has been committed 
by a Magistrate, is to secure to the accused a prelindnary inquiry, which affords 
him an opportunity of becoming acquainted with the circumstances of the offence 
imputed to him and enable him to make his defence.* The law contemplates 
that in the serious cases of'^hich a Court of Session may take cognizance, the accused 
should have some information of the case he has to abswer.* 

1. * Except aa^otherwlse expressly provided by this Code. ’—Except in 

cases in which a Court of Session is expressly empowered to take cognizance of an 
offence as a Court of original jurisdiction, it has no power to do so unless a commit¬ 
ment has been made by a Magistrate duly empowered in that behalf.* 

See ss. 478, 480 and 48$, infra, as to the excepted cases. 

Sub'Sectlon (2).—This sub-section gives the Sessions Judge the power of 
distribution of business subject to the general or special orders of the Provindal 
Government. It does not confer on the Sessions Judge the power to transfer appeals 
to the Assistant Sessions Judge. The word ** cases ** does not include ** appeab.*** 

Cognizance of 194. (7) The High Court may take cogni- 

offences by High zance of any offence upon a commitment made to it 

in manner hereinafter provided. 

* ~ * M. K. Rama Varma Rafa, (1881) 

8 Mad. 851. 

• Ckirma VedagiH Chetti, (1881) 4 
Mad. 227. 

• Matda Khan, (1907) 27 A. W. N. 
178. 

• Abdul Raaak, (1915) S7 AXL 280, 


* Khandu Oanu, (1800) Unrep. Cr. 
C* 888« 

• MaOuira v. Kamia, (1040) IS 
lAudc. 408. 

* Beuddr jCbm, (1892) 14 All* 846. 

• Rama Taian, (ISiOfi) 15 Mad. 852; 
Jagat Chandra MaH, (1804) 20 (kd. 50. 
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Nothing herein contained shall be deemed to affect the provisions 6t 
any letters patent granted under the Indian High Courts Act» 1861, or 
the Government of India Act, 1915, or the Gmremment of India Act^ 
1085, or any oth^ provision of this Code. 

{2) (a) NotwithstandiM anything in this Code contained, the 
^ . .. . Advocate (^neral may, with the previous sanction of 

AdvoSt^G^j^aJ Provincial Government, exhibit to the High 

Court, against persons subject to the jurisdiction of 
the High Court, informations for all purposes for which Her Majesty’s 
Attorney General may exhibit informations on behalf of the Crown in tiie 
High Court of Justice in England. 

(5) Such proceedii^ may be taken upon every such information as 
may lawfully taken in the case of similar informations filed by Her 
Majesty’s Attorney General so far as the circumstances of the case 'and 
the practice and procedure of the said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of money 
recovered or levied under or by virtue of any such information shall form 
part of the revenues of the Province. 

(d) The High Court may make rules for carrying into effect the 
provisions of this section. 

COMMENT.—^This section provides for the trial of criminal cases by the 
High Court. 

An ex-officio information under this section should contain a statement of 
the as certain and detailed as an indictment.^ 

Commitment by Coroner.—An inquisition drawn up by a Coroner under 
the Coroners Act against an accused person, although it may have the effect of 
a valid rommitment upon which the High Court in the exercise of its cnriginal 
criminal jurisdiction may act, has not that effect until it has been accepted by 
the High Court, and the officers of the Crown have drawn up a charge in accordance 
with it. Such a commitment by the Coronsir does not of itself oust the jurisdiction 
of a Presidency Magistrate to inquire into, commit or try the case; and until the 
High Court has accepted such commitment, any order of acquittal or discharge 
made by such Magistrate in the case will be operative subject to the discretion of 
the High Court whether it should take action upon the inquisition of the Coroner 
as an effective €»mmitment. After a Coroner has drawn up an inquisition against 
a person and committed him to prison, the High Court alone is empowered to release 
him on bail.* 

19.'$. (i) No Court shall take cc^izance'^— 

(a) of any offence punishable under sections 172 to 188 of the 
Prosecution for ^dian Penal Code, except on the complaint in writ> 

contempt of lawfhl ing of the public servant* concerned, or of some 

authority of public o&er public servant to whom he is subordinate ;* 
servants. ^ ' 

(b) of any offence punishable tmder any of the following sections 
Prmeoution itor of the same Code, namely, sections 198„194,195,196, 

certain offences 199, 200, 205, 206, 207, 208, 209, 210, 211 and 228, 
against public when such offence is alleged to have bran committed 
ju!»tioe. jjj relation to, any jproceeding in wy Court,* 

* Dwarkanath Forma, (1988) 86 ■ Jf^eahwar ^oasi, (1908) 81 1. 

Bom. L. B. 607, P. C. 
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except on the complaint in writing of such Court,' or of some other 
Court to which such Comrt is subordinate;* or 

(e) of any offence described in section 463 or punishable under see- 
Prosecution for section 475 or section 476 of the same Code, 

certain offencSs m- when such offence is alleg^ to have been committed 
fating todocumentfl by a party to any proceeding in any Court in rerpect 
given in evidence. n document produced or given in evidence’ in such 
proceedingii except on the complaint in writing of such Court, or of 
some other Court to which such Court is subordinate. 

(2) In clauses (b) and (c) of sub-section (I), the term “ Court 
includes a Civil, Revenue or Criminal Court, but does not include a 
Registrar or Sub-Re^strar under the Indian Registration Act, 1877. 

(3) For the purposes of this section, a Court shall be deemed to be 
subordinate to the Court to which appeals ordinarily lie* from the appeal- 
able decrees or sentences of such former Court, or in the case of a Civil 
Court from whose decrees no appecd ordinarily lies to the principal Court 
having ordinary original civil jurisdiction within the local limits of whose 
jurisdiction such Civil Court is situate : 

Provided that— 

(а) ^ where appeals lie to more than one Court, the Appellate Court 
of inferior jurisdiction shall be the Court to which such Court shall be 
deemed to be subordinate ; and 

(б) where appeals lie to a Civil and also to a Revenue Court, such 
Court shall be deemed to be subordinate to the Civil or Revenue Court 
according to the nature of the case or proceeding in connection with 
which the offence is alleged to have been committed. 

(4) The provisions of sub-section (7), with reference to the offences 

nam<^ therein, apply also to criminal conspiracies to commit such 
offences and to the abetment of such offences, and attempts to commit 
them. • • 

(5) Where a complaint has been made under sub-section (7), clause 
(a), by a public servant, any authority to which such public servant is 
subordinate may order the withdrawal of the complaint and, if it does so, 
it shall forward a copy of such order to the Court and, upon receipt 
thereof by the Court, no further proceedings shall be taken on the com¬ 
plaint. 

COMMENT.—Sections 106 to 100 arc exceptions to the general rule that 
any person, having knowledge of the conunission of an offence, may set the law 
in motion by a complaint, even though he is not personally interested or affected 
by the offence.' This section must be read along with s. 476, infra. 

The operation of this section is only cf|pfined to certain offences under the 
fiadian Penal Code. ** 

Object.—This section was amended by Act XVIII of 1628, s. 47, to prevent 
proaeoutions by private persons, ^fhe object of the amendment was to stop private 
pBisonB from obtaining sanction as a of wreaking vengeance and to give 

the Court IhU discretion* in deciding whether any prosecution is necessary or not. 
Sanetloa to prosecute cannot now be granted to a private person,* Private prooecu- 

* OanesA Bathe, (1886) * Gtfrtr Baud ^ahd», (1624) 26 

18 Bonn. 600. * Bom. L. R. 1286. 
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tion, in every case, is moi» likely to be inspired by the avenging spirit and. indeed, 
in a system 4 ^ criminal administration, where the party wronged, rather ♦■hw.n a public 
ofiBcial. is given the conduct of prosecution, the vice of over-eagerness to obtain 
convictions predominates. The evil may not be avoided altogether. But at least 
in the case of offences where the act to a great extent affects the dignity and prestige 
of the Courts concerned, it is deemed inexpedient to allow sudi acts to be the sports 
of personal passions.* 

Under the old section private persons could launcdi a prosecution with the 
sanction of the public servant concerned in cl. (a) or of the Court in els. (b) and (r). 
Under the present section only the public servant concerned or his superior can 
move under cl. (a) and the Court or the Court to which it is subordinate can move 
under els. (6) and (c). 

No private person can now prosecute anyone for committing offences specified 
in els. (a). (6) and (c) before a public servant or a Court. 

Scope.—The scope of this section as regards the making of complaints is not 
restricted to the Courts detailed in s. 476, namely civil, revenue and criminal Courts. 
There may be Courts outside the three classes which may properly come under 
this section.* 

The provisions of this section do not apply to defamation and a person who 
is defhmed by a witness when in the witness-box is at liberty to file a complaint 
against his defamer. It is not necessary that the Court should itself complain 
or that the sanction of the Court should be obtained.* 

Sub-section (1).—1. * No Court shall take cognizance.'—This section 
merely proliibits the entertainment of a complaint in a Court governed by the 
Criminal Procedure Code without a complaint in writing of the public servant as 
required by d. (a) or the Court or Provincial Government as required by cIs. (6) 
and (c). 

Clause (a).—The offences referred to in this clause relate to contempts of 
the lawful authority of public servants (Chapter X, Indian Penal Code). This 
clause requires a complaint in writing of the public servant concerned, or of some 
public servant to whom he ^ subordinate, before a Court can take cognizance of 
these offences. 

2. * Except on the complaint in writing of the public servant, etc.*— 

Public servant" is defined in s. 21, Indian Penal Code. The responsibility 

Ibr prosecution under the present section rests upon the public servant or Court 
entirely, such a prosecution being a very different thing from a prosecution instituted 
on the complaint of a private party and merely sanctioned by the Court under the 
<dd section. 

The complaint is to be made in xoriHng in qtder to remove the inconvuiienoe 
which might be felt if it was made incumbent on the public servant to attend the 
Court and to appear before the Magistrate in order to lodge the csomplaint. 

3. * Or of some public servant to whom he la subordinate.'—The word , 
** subordinate" means inferior' and bound to ob^ lawfdl orders of his 
superior, Althouj^ police-officers in S district are gmerally subordinate to the 
District Magistrate, the subordination o(mtemplated by this section is not such 

* Kedar Nath Sen v. Amt^fa Solan ChakranarU v. Ram Doyal He. (1920) 

Smytdt 1 Cal. 278. #. 48 ^1. 888, 8« n.; Muhammad Isa v. 

* Mari Charon Kundu v. Ranshi Naalm Uusalnt [10401 All. 814; Msf. 

(Aorem De, [1040] 2 Cal. 14. Sinia» [1937] Nag. 8Mc Chatatal v. 

* NaUappa Qoundan v. Chinnammalt PhuMumdt llOOZl Nag. 425. 

[104^ Mad. 188; MsA Chandra * 
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•ubordination. That aubordlnatif»i oontemplates some superior officer of polloe.* 
A Subordinate Judge can grant a sanction to prosecute in respect Af an offence 
conunitted before a Conunissimier appointed by him.' 

Glauae (b).—4. * In, or In relation to, any prooeedlnft In atqr Court.*— 
The offence must have beat committed ** In, or in relation to, any proceeding ha 
any Court.”* These words are very general and are wide enou|^ to cover a pro- 
seeding in contemplation before a criminal Court, thou|^ it may not have begun 
at the date, when the offence was committed.* Th^ should not be construed 
narrowly. An offence which is committed in or in relation to any proceeding in 
the trial Court is also committed * in relation to * the appeal in the appellate Court. 
For example, the offence of perjury, although it was conunitted in the trial Court, 
must be deemed to have been also committed in relation to the appeal in the appellate 
Court. Because the person committing it does it with the intention of influencing 
the proceedings in the trial Court as well as in subsequent proceedings if there was 
an appeal.* 

The Court before whom the offences specified in this clause are committed 
or the Court to which such Court is subordinate must file a complaint in writing 
if it is of opinion that proceedings should be taken in the interest of justice.* The 
power of a Court to complain in respect of offences mentioned in this clause is not 
restricted, as under clause (e), to the parties before it.'* 

As to the definition of ” Court ” sec s. G, supra. The word “ Court *' is 
used in a very wide sense. It has a wider meaning than the words “ Court of 
Justice ” in s. 20 of the Penal Code. It means the Court whose duty it is to 
ccmsider evidence and to decide whether it is true or false.* See sub-section (2) 
as to the extended meaning given to the word ** Court.** It will include a tribunal 
empowered to deal with a particular matter and authorized to receive evidence on 
that matter in order to come to a determination, e.g. tribunal formed under the 
Calcutta Improvement Act.* It does not include a Court in an Indian State.** 

5. * Such Court.*—^The words **sucb Court ’* include the sufxscssor of the 

Judge before whom the offence is alleged to liave been committed.** When a suit 
is tried by a Judge of the^Iigh Court, the term * Court * must be taken to mean 
the High Court.** The complaint required by this section is the complaint of the 
Court in which the documents were given in evidence and not of the trial Judge only, 
and there is nothing to prevent any Judge of the High Court from dealing with the 
matter.** 

The Registrar of the Presidency Small Cause Court is not a “ Court ** unless 
he has been in some way or other specifically empowered to be a Judge.** 


* Ramasory Loll, (1000) 27 Cal. 452. 

* Nana Khandertui, (1027) 20 Bom. 
L. R. 1470. 

* QroJind Pandurat^, (1020) 45 Bom. 
GG8, 22 Bom. L> R. 1230. 

* Vaaudeo, (1022) 24 Bom. L.. R. 
1158. 

* Sheo Narain Jafa, (1031) ^ All. 
799; Hasam, (1038) 8fS Bom. L. R. 221. 

* Manekbd, (1926) 28 Bom. L. R. 

1296. « 

« Syed KAant (1925) 8 Ran. 803, 

Saadut*Au KhgA, (19OT) 11 C. 
W. N. 909 ; BiJbhootUdwoshan •AdhUeari 


v. Khemehand Chururiap (1934) 61 Cal. 
702. 

* Nanda Lai v. Khttra Mohanp 
(1018) 45 Cal. 58.5. 

** Mulljibhai Hiredthai, (1925) 27 
Bom. I.. R. 1068, 40 Bom. 860. 

** Bahadur v. Eradaiunahp (1010) 
87 Cal. 642, y.B .; Named Singhp (1012) 
84 All. 303. ( 

** Bai Kasturbai v. VanmaUdaSt 
(1025) 40 Bom. 710, 27 Bom. L. R. 616. 

** Varadarqjutup [1037] Mad. 612. 

** Varetdaramanujalu v. Kmenanoer, 
[1943] Mad. 600. 
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6. *Some other Court to which such Court is eubordliiate.*— 
Legislature has not confined the right to complain to the Court before whidk the 
offence is committed, but has conferred it also on the Court to which it is subordinate. 
The word ** subordinate’* is explained in 8ub>section (3). Thus, the Court of 
an Assistant Collector is not subordinate to that of the Moghtrate of the district,* 
but he is subordinate to the District Judge,* 

Clause (c),— 7. * Offence... .committed by a party to any proceeding 
in any Court in respect of a document produced or given in evidence.*—The 
Allahabad High Court has held in a full bendi case that this clause applies only to 
oases where an offence, mentioned tlmein, is committed by a party, as such, to a 
proceeding in any Court in respect of a document which has been produced or given 
in evidence in such proceeding. The words ** committed by a party to any pro¬ 
ceeding ’* should be interpreted to mean ** committed by a person who is already 
a party to a proceeding.*** Where, therefore, certain directors or cheers of a 
company had been forging the books and accounts of the company, and sudi persona 
were subsequently parties to liquidation proceedings in Court, no complaint by the 
Court was necessary under this clause for the prosecution of those persons for forgery, 
inasmuch as the documents were not forged byaparty as such to the liquidiation 
proceedings and the offences were not committed in or in relation to those proceed¬ 
ings.* The High Courts of Calcutta,* Madras,* Lahore,^ and Rangoon* have held 
that this clause also applies to cases where the offence is committed before the offender 
becomes a party to a proceeding in Coivt. The Bombay High Court has followed 
tiiifl view. It has held that under this clause the Court has to see whether tiie 
offence in respect of which it is asked to take cognizance is allied to have been 
oommitted by a party to any proceeding'in any Court and in respect of a document 
produced or given in evidence in such proceeding. The bar contained in this clause 
applies if at the time when the Court is asked to take cognizance of a complaint the 
accused is a party to proceedings in a Court in which the document has been produced 
or used in evidence. It is immaterial that the forgery has been committed by such 
party before the proceedings were taken.* 

The word party ** does not include a witness in qu<^ proceeding. It there¬ 
fore follows that a witness i^y be prosecuted by a private person and it is not 
neoessaty that the Court should be the complainant.'* Simil^Iy it does not include 
the guardian or next friend of a minor who is a party to a suit.** According to the 
Lahore High Court there is nothing to prevent the trial of an abettor of an offence 
oommitted by a party to a proceeding in Court without a complaint by the Court 
oonceracd.'* The Bombay High Court has held that the abettor could not be tried 
except <m a complaint by the Court cmicemed.*' 


* Narotaim Jku, (1888) 6 All. 08. 

* Shankar Dial v. A. M. Venahka, 
(1896) 19 All. 121. 

* Ktahal Pal Singh, (1081) 53 All. 
804, P.B. ; Bishan Sahai Vidyarthi, 
(10871 All. 770. 

* Bishan Sahai Vidyarthi, ibid. 

* NaKni Kanta Laha v. AmuktU 
Chandra Laha, (1017) 44 Cal. 1002. 

* See Parameswaran Namhudri, 
(1015) SO Mad. 677. 

* lOtairati Bam v. Mdkma Bam, 
(1024) 5 Lah. 650. 

* Maufig Po Thin v. Ma Ma, 
(1082) 88 Cr. L. J. 010, [1088] A. 1. R. 


Ran. 180. 

. * Baehappa YeUappa, (1086) 88 Bom. 
L. R. 440, 60 Bom. 766, Noor Mtdwmed 
V. Kaikhosru, (1002) 4 Bom. L. R. 268, 
distinguished and doubted. 

** See Dadi valad Bhaoani, (1808) 
18 Bom. 581; Dthi Lad Dhp^adari 
Gasbag (1011) 15 C. W. N. 565. 

** MaffappaT^^cppar(1086)88 Bom. 
L. R. 064. 

» Fakir Singh, (1028) 10 Lab. 442; 
Caumsham Singh, (1010) 82 All. 74. 

** Narayan DhonddeoJVlO) 12 Bom. 
L. R. 888. ^ 
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As to the definition of ** dooument ** see the Indian Evidence Aet» s. 8. The 
void ** produced ** will cover evny doemnient that has been filed or put into 
CSourt. The ** production ** of a document In Cmirt is not the same thing as 
** giving it in evidence.” A document produoed In Court means one which is pro¬ 
duced Ibr the‘^purpose of being tendered in evidence or for some other purpose.* 
A document is ” given in evidence ** whmi it is handed over by the person tendering 
it to the Court, even though on inspeothm the Comrt rejects it as evidence for inso- 
flSciency of stamp or want of registration,* or returns it to the party producing it 
and does not take it on the file.* The Patna High Court has held that where the 
accused is not a party to the production of the document, sanction of the Court is 
not necessary to prosecute him.* According to the Bombay Hi^^ Court thfa dlause 
is wide enough to cover a document produoed or given in evidence in the course of a 
proceeding, whether produced or given in evidence by the party who is aU^[ed to 
have committed the offence'or by anyone else.* 

The documents in connection with vduch the offences are alleged to have ]>een 
committed must have been actually produced in Court in the suit in which the offences 
are said to have been committed. If the document is not produced in Court but is 
disclosed in an affidavit filed therein and is filed in the office of the Translator of the 
Hi^ Court for translation, no complaint by the Court is necessary.* 

' * Such Court. *—Where the documents complained of are used in the Court of 
an Additional District Judge, the District Judge has no jurisdiction to pass an 
order directing a complaint to be made.* 

Sub-section (2).—^The word ** includes ” is substituted for the word “ means'* 
in this clause. 

The word “ Court ” has been'given a very wide meaning. 

Gases.—^An Income-tax Collector is a revenue Court within the meaning of 
that term as used in els. (b) and (c).* A District Judge hearing an election petition 
imder the provisions of s. 22 of the Bombay District Muniinpal Act (Bom. Ill of 1001), 
is a ” Court.”* The Official Assignee does not beome a civil Court merely because 
he has a wide discretion ii\ deciding claims of persoi^p alleging themselves to be 
creditors of the insolvent, or because persons aggrieved by decisions of his can 
appeal to the Court flrgm those decisions.** 

Sub-section (3).—This sub-section iipplies only where a complaint has been 
made under sub-se<^ion (i) (b) or (e) by a Court and not when a complaint has been 
made under sub-section (i) (a) by a public servant.** 

8. * Appeals ordinarily Ue.'—^The Court which hears appeals only on transfa 
by a superior Court is not such a Court to which appeals ordinarily lie.** A decree in 
a special instance may be appealable to the High Court, still, as appeals from the 
Court of the First Class Subordinate Judge ordinarily lie to the District Court, the 


* Cfopal Sidhe^war, (1907) 9 Bom. 
h. R. 785. 

■ NagindoM, (1888) Unrep. Cr. C. 
242, Cr. R. No. 10 of 1886. 

* Outdbidtand (1925) 27 Dom. 

D. R. 1089, 49 BAn. 709. 

* Jattcardhan Thakur v. Baldeo 

Prmad (1920) 5 P.*L. J. 185. 

* Bhmt Vyanktde^t (1925) 27 Bom. 

L. R. 607, 48 Bojn. 808. » 

* Muniaamy Mudamtr v. Bt^arui. 
nam POlai, (1022) 45 Had. ^8, r.B. 


* Hari Das ShaAa v. IHilbl Chanda 
SadhuMiant [1942] 2 Cal. 458. 

* Punamchmtd Mandclal, (1914) 88 
Bom. 042,16 Bom. L. R. 448, f.b. 

* Nanthand Shiv^aad, (1912) 87 
Bom. 865,15 Bom. L. R. 45. 

** BeardseU db Co. v. AbdulGumad 
BaMb, (1012) 87 Mad. 107. 

** Maint Missir, (1928)0 88. 

** Subbamma, (1003)27 Mad. 124; 
Bam Charon v. TaripaUa, (1012) 89 
Cal. 774. 
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fonner is subordinate to the latter Court.* 

A Magistrate who has been directed and empowered to hear appeals under 
the provisions of s. 407 {2) of the Code is not the ** Court to which appeals ordinarily 
lie.*’* The Court of Additional District Magistrate is not the Court to which appeals 
against the orders of second or third class Magistrates ordinarily lie. Where a 
complaint was made by such a Magistrate after holding a prdindnaiy inquiry, it 
was hdid that the complaint was lodged without jurisdiction.* Where a public 
servant is acting as a Court he is subordinate to the Court to which appeab lie from 
his Court. A first class Magistrate is subordinate to the Sessions Judge ;* so also 
a District Magistrate is subordinate to the Sessions Judge.* 

The Court of a single Judge of the High Court is subordinate to the Divisioii 
Bench of the High Court hearing appeals ftom such Court in certain cases.* 

Proviso, clause (a).—Where appeals from a Court lie to two different appel¬ 
late Courts, one of which is of inferior jurisdiction, then the appellate Court of 
inferior jurisdiction is the Court to which the original Court b subordinate. Appeab 
from the Court of a First Class Subordinate Judge lb to the High Court when the 
value of the subject-nmtter of the suit is Rs. 5,000 or more ; when the value b less, 
the appeal lies to the District Court. But for the purposes of tliis section the District 
Court is the Court to which the First Class Subordinate Judge’s Court is subordinate.* 
Proviso, clause (b).—^Appeals from a Court may in certain cases go to a civil 
Court and in other cases to a revenue Court. When there is dual jurisdietbn, the 
question of subordination must be decided according to the nature of the case in 
connection with which the offence is alleged to have been committed. 

Sub-section (4).—^The offences referred to in this sub-section include criminal 
conspiracies to commit them and abetment of such offences, and attempts to commit 
them. 

Sub-section (5).—^Thb sub-section applies only in a case where a complaint 
b made by a public servant. It docs not apply where the complaint b made by a 
Court. 

196.* No Court shall take co^i7.aiice of any ofTence punishable 

Prosecution for under Chapter VI or IXA df the Indian Penal Code 
offences against the (except section 127), or punishable under section 
State. lOSA, or section 158A, or secti6n 294A, or section 

* ^Ttanf/Zomchondra, (1886) 11 Bom. iZeddy, (1918) 42 Mad. 66; Shankar 

488; Maduray Pillay v. Elderton, Died v. A. M. VenabkSt (1806) 10 All. 
(1895) 22 Cal. 487. 121. 

* Eroma Variar, (1008) 20 Mad. 656. * Dttravnvami v. Sivemapandia, 

* Nazar Mohammad v. Hamam [1044] Mad. 643. 

Singh, [1038] Lah. 188. * Lakshman Sakharam, (1877) 2 

* Buditiddin, (1022) 47 Bom. 102, Bom. *481 ; Anant Ramchandra, '(1880) 

24 Bom. L. R. 810. 11 Bom. 488. 

* Panchalu Reddi v. Chinna Venkata 

* Bombay amendment.—rin the Province of Bombay this section b to be read * 
as If the words ** and section 171F so f 4 .r as it relates to the offence of personation ” 
are inserted after the word and figures “ section 127.”* 

The Punjab amendment.—In the Punjat^the section b to b^^read as indicated 
in the above amendment.* 

Central Provinces amendment;.-« -In the Central Provinces the section b to 
be read similarly.* 

* Bom. Act XXIX of 1085, s. 2. * Cnftral Province^ !hct XIX of 

* Hie Punjab Act 1 of 1986. 1986. , 
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295A, or section 505 of the same C!ode, unless upon complaint made by 
Older of, or under authority teonu the Provincial Govemment or some 
officer empowered by the Pcovinci^ Govemment in this beh^f. 

GOMME]^fT.—^The offences described in tbis section axe offences against tiie 
State or publte morals, and imless the Provincial Govemment grant sanction no 
proseoutimi can be instituted. 

Chapter VI of the Indian Penal Code deals wirii ofBences against the State 
and Chapteri IXA, with offences relating to elections; s. lOSA, with abetment in 
British India of an offence committed outside its limits; s. 158A, with promoting 
enmity between classes; s. 204A, with lottery; s. 205A, with outraging religious 
feelings of any class ; and s. 505, with statements conducing to public miscihief. 

If a charge under one of the specified sections fails for want of sanction, the 
ocensed can be convicted for any minor offence for which no sanction is necessary.* 
Section 195 provides for attempt or abetment of the offences enumerated in 
tliat section, but there is no similar provision in this section. 

1. * Unless upon complaint made by order of, or under autbority from, 

etc.*—^This section requires that the complaint should be made upon authority 
from the Provincial Govemment or some officer empowered by the Provincial 
Govemment in this behalf. The section is imperative in its terms and must be 
strictly eompljed with. Any defect in procedure cannot be cured by s. 587.* A 
Court cannot take cognizance of the offences specified in the section without the 
complaint as required by its terms.* 

Sanction given after the filing of the complaint does not fulfil the requirements 
of this section.* 

The authority under this section need not, in the case of the Provincial Govem¬ 
ment, be signed personally by the Governor; it is enough if it is signed by one of 
his accredited and gazetted officers.* The sanction must be signed by the Chief 
Secretary to the Government. An order signed by the Deputy Secretary on behalf 
of the Chief Secretary is not legal.* 

'Where the complainant omitted to name an aco^d person, in his petition 
of complaint made with the sanction of the Provincial Govemment to prosecute 
for offences ffilling withjn ss. 121 A, 122 and 128 of the Penal Code, it was ^Id that 
the accused not so named stood discharged from the trial initiated on such a complaint, 
even though his name appeared in the sanction authorizing the complaint. Under 
such circumstances, proceedings cannot be held to have been duly instituted against 
the accused person under this section, and the defect cannot be subsequently 
remedied in the course of the trial.* 

* By order of, or under authority from. ’—According to the Bombay High 
Court the section does not prescribe any particular fonn of order and does not 
reqvuxe an order in writing.* The Madras Iligh Court has held similarly that this 
section is a disenabling section, and should not therefore be construed with the 
‘ strictness applimblc to an enabling section.* 

s .<4nant2H(ran*h, (1900) 25 Bom. 99, * Oziullah v. Beni Madhab, (1022) 

2 Bom. L. R. 658. • 50 Cal. 135. 

* Bhimaji VeKk^ji, (1917) 42 Bom. * Lalit Mohan Chukerbutty, (1911) 

172, 20 Bom. L. R. 89; ChidanUtaram 88 Cal. 550, v.b. 

jPtffdt, (1008) 32 Mad. 8,19. « * Bal Gangadltar Tilak, (1807) 22 

* P. Varadarajulu Neddu, (1019) Bom. 112, 160. 

42 Mad. 886. * • * P. Varadarajulu v. Public Prose- 

* Apurba Krishna JlSose, (1007) 35 cutor, Madura, (1918) .42 Mad. 180. 

Cal. 141. 

10 
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The Calcutta High Court has held otherwise. Where au order under thi* 
section authorised a particular police-officer to prefer a complaint of offences under 
ss. 121A, 122, 128, and 124 of the Penal Code, or under any other section of the eaid 
Code vohidi may be found applicttble to the caae, and the examination of the complainant 
also referred to the same sections, it was held that no complaint under s. 121 of the 
Penal Code was thereby authorised by the Provincial Government or in fact preferred, 
that the Magistrate had no power to commit thereunder, and that the defect was 
not cured by a subsequent order obtained while the case was before the Se88i<ms 
Court, authorizing a complaint under the section which was not in fact made there¬ 
after ; nor did s. S82 of the Criminal Procedure Code apply in such a case. The 
Provincial Government cannot delegate to any other body or person the controlling 
power and discretion of determining whether cognizance shall be taken by the 
Court of an offence mentioned in this section,-and its judgment must be specifically 
directed to the particular section, and no other, under which the prosecution is to 
be carried on, and the order or authority should be preceded by a deliberated deter¬ 
mination in this recqiect. An order authorizing a fM>mpIaint under certain specified 
sections ** or tinder any other sections found appliecible ** if it means found by anyone 
other than Govenuntmt, involves a delegation which cannot be sustained.* 

Prosecution for 196A. No Court shall take cognizance of the 

certain classes of offence of criminal conspiracy punishable under sec- 
ciiminal conspi- tion 120B of the Indian Penal Code, 
racy. 

(J) in a case where the object of tiie conspiracy is to commit either 
an ill^al act other than an offence, or a legal act by illegal means, or an 
offence to which the provisions of section 196 a^ly, unless upon com¬ 
plaint made by order or imder authority from the J^vincial Government 
or some officer empowered by the Provincial Government in this behalf, 
or 

{2) in a case where the object of the conspiracy is to commit any 
non-cognizable offence, or a cognizable offence not punishable with 
death, transportation ot rigorous imprisonment for a term of two years 
or upwards, unless the Provincial (^vemment, or a Chief Presidency 
Maguttate or District Magistrate empowered in^this behalf by the 
Provindal Govmunent,^ by order in writing, consented to the 
initiation of the proceedings : 

Provided that where the criminal conspiracy is one to which tlie pro- 
viraons of sub-section {4) of section 195 apply no such consent shall be 
necessary. . 

COMMENT.—This section appliea only to a prosecution for conspiracy 
punishable under s. 120B, Penal Code, and not for abetment by conspiracy punishable 
under s. 109, Penal Code.* . 

If the sonctipn is obtained alter the arrest cd the afxnised, but before the exa¬ 
mination of the witnesses and the framing the charge, the requirements of this 
section are complied with.* A trial held on charge which did not require sanction 
along with such as were not cognizable without sanction could ndi be separated and 
the accused cannot be convicted of offeiipes which did not Require sanction.* 

* Barindra Kumar Chose, (1900) * (1926) 54 CaL 155. 

87 Cal. 467. * N%baranehandra f ^ Bhattadutrya, 

• Abdul Salim, (1921) 49 Cal. 578; (1929),67 CaL 99. 

V. M, Abdul Rahman, (1924) 3 Ran. 95. 
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1. * Empowered in this behalf by the Provincial Government.'—Thfa 
eiqnession governs * District Magistrate * as well as * Chief Presidency M agistrat**/ 
Hence a Chief Prraidenf^ Magistrate has no power to give consent to the initiation 
of proceedings for an offence of criminal conspiracy unless he is empowered in t-hia 
behalf by tlie Provincial Government.^ 

196B. In the case of any ofTenoe in respect of which the provisions 
Prelimhiaiy in- Section 196 or section 196A a District 

quiiy in Certain Magistrate or Chief Presidency Magistrate may, 

notwithstanding anything contained in those sec¬ 
tions or in any other part of this Code, order a preliminary investigation 
by a police-officer not being below the rank of Inspector, in which case 
such police-officer shall have the powers lefeired to in section 155, sub¬ 
section (3), 

COMMENT.—^The section provides for preliminary investigation by the police 
before complaints are made. 

197. (i) When any person who is a Judge within the meaning of 
Prosecution of section 19 of the Indian Penal Code, or when any 
Judges and public Magistrate, or when any public seivant who is not 
servants. removcable from his office save by or with the sanc¬ 

tion of a Provincial Government^ or som<* liigher authority, is accused of 
any offence alleged to have been committed by him while acting or 
purporting to act in the discharge of his official duty.* no Court shall take 
cognizance’ of such offence except with the previous sanction— 

(а) in the case of a person employed in connection with the affairs 
of the Federation, of the Governor General exercising his individual 
judgment; and 

(б) in the case of a person employed in connection with the affairs 

of a Province, of the Governor of that Province exercising his individual 
judgment. ■ . 

(2) The Governor General or Governor, as the case may be, cxer- 
Power of Gov- cising his individual judgment may determine the 

ernor General or person by whom, the manner in which, the offence or 
Governor as to pro- bffences for which, the prosecution of such Judge, 
secuUoD. Magistrate or public servant is to be conducted, 

and may specify the Court before which the trial is to be h^ld. 

(3) In relation to the period elapsing between the commencement 
of Part III of the Government of India Act, 1985, and thr establishment 
of the Federation, the references in this section to the Federation and to 
the Governor General exm'cising his individual juc^ment shall be con¬ 
strued as references to the Governor General in Council. 


COMMENT.—This section is intended to guard against vexatious proceedings 
against Judges, Magistrates, and public servants, without the sanction of h^her 
authorities. Th<| privilege of immunity from prosecution without sanction only 
extends to acts which can be shown to be in discharge of official duty-' 

Scope.—^The protection given by thid section applies only to a person who is 
still a public Krvant at the time the prosecution is launched, but docs not extend 

* Gray, (1033) 36 Aom. L.^R. 320, ’ JPickai JPilkd v. BaJaaundara Mu- 

58 Bom. 480. f daly, (1085) 58 Mad. 781. 



148 


THE CEIMINAL PROCEDURE CODE. 


[chap. XV. 


to a person who is no longer a public servant at that time, but was in office when 
the offence charged was said to have been committed. In order to prosecute such 
person no sanction under this section is necessary.' 

1. *Not removeablc from his office, save by... .Provincial Govern* 
ment.*—^These words refer to “ public servant ” and not to “ Judge.’* Sanction 
of the Government is necessary for the prosecution of a Judge but in the case of a 
public servant he must come within the category’of public servants not removeable 
from their office without the sanction of Government. The section does not appty 
to public servants whom some lower authority has by law or rule or order been 
/empowered to remove. It clearly intends to draw a line between public servants 
and to provide that only in tlie case of the higher ranks should the sanction of the 
Provincial Government to their prosecution be necessary. Thus an lumoraiy 
organiser of Co*operative Credit Societies,* or a police constable or a Sub'Inspector 
of police,* or a receiver appointed by a civil Court* does not come in this categcny 
though he is appointed by Government and can be prosecuted without a sanction as 

"contemplated by this section. 

2. * While acting or purporting to act in the discharge of his official 
duty.*—^The officer concerned must be accused of having committed the offence 
complained of while he was acting or purporting to act in the discharge of his official 
duty.* It is not necessary that the act complained of should actually have been 
done while the public servant was acting or purporting to act in the discharge of 
his official duty. What the section requires is that the act shall be alleged to have 
been so done.* The section applies to acts committed by a public servant under 
the cloak of his official position, although those acts were not part of his duties.' 
The Patna High Court has held that an act which is the very contrary of the duties of 
a public servant cannot be said to be done by a public servant while acting or purport¬ 
ing to act in the discharge of his official duties.* The act of taking |a bribe is net 
an act done in the execution of duty or purporting to be done in tlie execution of 
duty.* The offence must be so connected with the official act as to form part of 
tiie same transaction.'* Where a Deputy Magistrate was engaged in demanding taxes 
from the inhabitants of a willagc for maintaining an* additional police force and 
immediately after he had tlueatened the defaulters he turned towards the com¬ 
plainant and assaulted him, it was held that the alleged offsnee was connected with 
the official duty as to become inseparable from it, and that the sanction was 
necessary." 

Where a Judge was charged with using defamatory language to a witness 
iluring the trial of a suit, it was held that the complaint could not be entertained by 
a Magistrate without sanction.'* The test is not whether the particular act is withiit 
his powers, but whether he acted in the capacity with which heisclotbcd. If ^simply 
uses his position as a public servant to commit an illegal act he will notbeactingas 

' Prasad Chandra Banerji, [1944] 57 All. iiSS. 

1 Cal. 113. • Afssalw Rahman, (1942) 22 Pat. 765 

* Gulabmiya,. (1030) 32 Bom. D. ' S. Y. Patil v. Vyankataswami, 

K. 1134. * [1939] Nag. 419. 

* Pichai Pillai v. Betlasundara Mu- ^ ^fzalur Rahman, sup. 

daly, (1985) 58 Mad. 781. * Procime of Bihsr v. Bameshtnar, 

* Maur^ Sam Maung v. Ma Me (1944) 23 Pat. 738; Huntiey, [1944] 

Shme, [1939] Ran. 117. ' F.C.R. 202, 2» Pat. 517. 

* GangartHu v. Venki, (1928) 52 " Ram Singh, (1934) 14 Pat. 299. ' 

Mad. 002, Sivaramakrishna Ayyar v. " Ibid. % 

Seshappa Naidu, (1928) 52 M^. 847, '* Rai Knabnaji, ^p. 

commented on ; Rai KrisHnafi, (1934) ' 
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such public ser\'ant. Sanction is not nccessafy whece a public 8ervant» in order to 
prevent encroachment on Government lands takes the law into his own hands by 
pulling down the encioadiinent and confining the person making it.* The illegal 
act cannot be to have been committed under colour or in excess of the duty or 
authority as a public servant. 

3. * Take cognizance.*—^No Court can take oegnizanoe of an offence com¬ 
mitted by a Judge or a public servant in his public capacity without a sanction. 
But the tvwnpiainftiit can be examined without a sanction. The accused camu^ 
be summoned or evidence against him cannot be taken without a sanction. Until 
the sa pctioo is obtained, the tribunal by which the offence is triable has no juris¬ 
diction, a conviction founded on evidence taken without sanction is bad.* 

A ga nntiftfi obtained subsequently does not validate the proceedings. 

4. * Sanction. *—sanction is an order directing the prosecution of a certain 
person, and in the ordinary way that order is conveyed to the authorities who are 
responsible for initiating prosecution in the locality in question.* 

Sub-section (2).—^This sub-section overrides the general rule in s. 177 as 
regards the Court of trial. The Governor General or the Governor may specify 
any Court. The sub-section does not require that the sanction should be addressed 
to any particular Court or officer, or that orders under it should necessarily be 


passed in every cose.* 

198 , No Court shall take cognizance of an offence falling under 
fnr Chapter XIX or Chapter XXI of the Indian Penal 
breach of contract. Code or under sections 498 to 496 (both inclusive) 
defiunatlon and of- of the same Code, except upon a complaint^ made by 

fences against some person aggrieved* by such offence: 
marriage. 


Provided that, where the person so aggrieved is a woman who, 
according to the customs and manners of the countiy, ought not to be 
compelled to appear in public, or where such person is under the age of 
eighteen years or is an idiot or lunatic, or is from sickness or infirmity 
unable to make a complaint, some other person»may, with the leave of 
fhft Court, make a complaint on his or her behalf. 

Provided further that where the husband aggneved by an offence 
under section 494 of the said Code is serving in any of His Majesty’s^ 
armed forces under conditions which are certified by his Commanding 
Officer as precluding him from obtaining leave of absence to enable him 
to make a complaint in person, some other person authorised by the 
husband in accordance with the provisions of sub-section (H of section 
199B may, with the leave of the Court, make a complaint on his behalf.f 
COMMENT.—Chapter XIX of the Penal Code relates to criminal breaches 
of contracts of service; Chapter XXI, to defamation. Sections 408 to 406 relate 


offences against marriage. 

1. ‘ Complaint.*—^The complaint must be by the person aggrieved. The 

person aggrieved is the person affected or injured. A charge of defamation not 
contained in the complaint presented to the Magistrate, but added subsequently 
by the B(agiatrate*upon statements made by the complainant in bis examination is 


a Hanmantt (1020) 81* Bom. U. R * * DesaOthta, (1087) 89 Bom. L. B. 
7g9 1056. 

» Panharaa* JKeahav, (1876) 7 B. t This proviso was .idded by Act 
H. C. (Cr. C.) 61. * ^ XXVIIi of 1948, s. 2. 

• RudraDattBhait, (1988)^65^1.798. 
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not a l^al ** complaint ” made by an aggrieved person so as to enable the Magistrate 
to take cognizance of the offence.^ 

2. * Person aggrieved.*—It is impossible to lay down any inflexible rule for 

determining in every case whether the complainant is a person aggrieved by the 
offence alleged; it must be determined in each case according to its own circum¬ 
stances whether the complainant can be said to be in a legal sense a person ag¬ 
grieved. 

The grievance referred to in the words “person aggrieved” does not con- 
tenq>Iate any fanciful or sentimental grievance; it must be sudi a grievance as 
the law can appreciate; it must be a legal grievance and not v^^UApro ratione vobmtas 
reason.* 


In bigamy, the person aggrieved is the husbmid* and not the father* or brother 
of the husband.* For the defamation of hb wife the husband b the aggrieved per¬ 
son.* The President of a Municipality b not the person aggrieved for defiunation 
of the officials of the Municipality.^ 

Where the alleged offence b defrmation imputing unchastity to a Hindu widow, 
her brother, with whom she b residing at the time, b a '* person aggrieved ** by such 
imputation, and it is competent to the Court to take cognizance of the offence upon 
hb complaint.* 

1 99. No Court shall take cognizance of an offence under section 497 
Prosecution for or section 498 of the Indian Penal Code, except upon 
adultery or enticing a complaint^ made by the husband of the woman, or, 
a married woman. in }iig absence, made with the leave erf the Court by 
some person who had care of such woman on his behalf at the time when 
such offence was committed : 

Provided that, where such husband is under the age of eighteen 
years, or is an idiot or lunatic, oi is from sickness or inhnmty unable to 
make a complaint, some other person may, with the leave of the Court, 
make a complaint on his behalf. 

Provided further tlcat where such husband is serving in any of His 
Majesty’s armed forces under conditions which are certified by his 
Commanding Ofiicer as precluding him from obtaining leave of absence 
%o enable him to make a complaint in person, and where for any reason 
no complaint has been made by a person having care of the woman as 
aforesaid, some other person authenrised by the husband in accordance 
with the provisaons of sub-section (1) of section 199B may, with the 
leave of the Court, make a complaint on his behalf.f 

GOMMSNT.—The object of thb seertion b* to prevent Magbtrates inquiring, 
of their own motion, into cases connected with marriage unless the husband or 


* Deokinandan, (1887) 10 All. 80. 

* Daem Sardar v. Batu IMuiUi, (1005) 

O C. L. J. 88. ' 

* Dq^uty Legal Bemembrancer v. 

Sama Kaf^i, (1880) 26 Cal. 386; Bai 
Bu M e m on i t (1886) 10 Bom. 840; Bana- 
maU TripdOtiUt (1042) 22 Pat. 268. • 

« £ala, (1000) 82 All. 78. 

* ImHazatn, (1002) 25 All. 182; 
jBomnur^^an JCcqntr, (1087) 80 Bom. 
L. R. 61, [1087] Bom. 244. 


* ChhaUddl v. NaOtabhui, (1000) 2&* 

Bom. 151, 2 Bom. L. R. 665, V.B.; 
Chelkan Naidu v. Bamaaomit (1801) 14 
Mat. 870; GwrdU Sin^» (1024) 5 Lah. 
301. » 

* Beauchamp v. Moores (1002) 26 

Mad. 48. . 

* Thdkur Daa Sar v. Adhar Cbandra • 
ilfism‘,^ie04) 82 Gal. 425. 

t Thb provbo was* added by Act 
XXVlllQfl048,s. 8. 



SECS. 108>199B.] JUBISDICTION OF CBIMXKAL COURTS. 


151 


other person authorized moves them to do so.* 

Section 497* Penal Code, relates to adultery; sectimi 408, to the offence of enti- 
or tftfcitig away or with a criminal intent a married woman. 

1. *CSoitiplaliit.*—^The wend “complaint” means a “complaint” as de> 

Aned in s. 4, cL (A), of the Code.* haformatkm lodged by the complainant before 
the police is not a complaint.* The coooplaint must be of the q>eciAo offence men- 
tkxnetHn *hi« section, and not a complaint of any oflence. The Court cannot add 
a (diarge of«an offence referred to in this section without a formal complaint in 
respect of that charge by the person speciSed.* 


An accused was charged with kidnapping or abducting a woman under s. 860, 
Penal Code, but the Sessions Judge, holding that the proseoutioa had felled to 
prove either kidnapping or abduction, ocmvicted the accused, on the evidence, of 
an offence under s. 408. la doing so he purported to act under s. 286 of the Code. 
The complaint before the Court had been made by the husband, but was <mly gmmal 
in terms. It was held that the conviction was bad.* 


199A. When in any case falling under section 19A or section 199, 
Objection by law- * person on whose behalf the complaint is sought 


fill giuffdian to com¬ 
plain by person 
other thiui person 
aggrieved. 


to be made is under the age of eighteen years or is 
a lunatic, and the person implying for leave has not 


been appointed or declared by competent authority 
to be the guardian of the person of the said minor 
or lunatic, and the Court is satisfied that there is a guardian so appointed 
or declared, notice shall be given to such guardian, and the Court shall, 
before granting the application, give him a reasonable opportunity 
of objecting to the granting thereof. 


COMMENT.—^This section was added by Act XVIII of 1028 in order to 
safeguard the rights of a legally ai^inted guardian. 


199B. (i) The authorisation of a husband given to another 
Form of authori- person to make a complaint on his behalf under the 
sation under second seednd proviso to section 198 or the second proviso 
proviso to section to section 199 shall be in writing, shall be signed or 
108 or 190. 'otherwise attested by the husband, shall contain a 

statement to the effect that he has been informed of the allegations 
upon which the complaint is to be founded, shall be countersigned by 
the Officer referred to in the said provisos, and shall be accompanied 
by a certificate signed by that officer to the effect that leave of absence 
for the purpose of making a complaint in person cannot foi the time 
being be granted to the husband. 

(2) Any document purporting to be such an authorisation and 
complying with the provisions of sub-section (/), and any document 
purporting to be a certificate required by that sub-section shall, unless 
the contrary is proved, be presumed to be genuine, and shall be received 
in evidence. 


o 

* Jaira Shekh v. Beazat Shekh, 

(1892) 20 Cal. 488. , 

* Tara Prosad Laha, (1908) 80 Cal. 

910, VJt, m « 

* Jlrid. > 

* Mahomed, (1906) 01 Bom. 


218, 9 Bom. L. R. 148; ImatMum, 
, (1912) 14 Bom. L. R. 141; Chemon 
Goto, ^902) 29 Cal. 415; see, oontxa, 
Jaita SheiA v. Beaxat Sh^, sup. 

* Ba^garu Aaari, (1903) 27 Mad. 01. 
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COMMENT.—This section was added by Act XXVIII of 1948, s. 4. It says 
that the autiiorisation given under the second proviso to s. 108 or a. 100 ^ould 
be in writing and should be signed or attested by the husband. 


CHAPTER XVI. 

Of Complaints to Magistrates. 


200. A Magistrate taking cc^nizance of an offence on complaint 
Examination of shall at once examine the complainant upon oath,^ 
complainant. and the substance of the examination shall be 

reduced to writing* and shall be signed by the complainant, and also 
by the Magistrate*: 

Provided as follows:— 

(a) when the complaint is made in writing, nothing herein con¬ 
tained shall be deemed to r^uire a Magistrate to examine the complain¬ 
ant before transferring the case under section 192 ; 

(aa) when the complaint is made in writing, nothing herein con¬ 
tained shall be deemed to require the examination of a complainant in 
any case in which the complaint has been made by a Coui t or by a public 
servant acting or purporting to act in the discharge of his ofbcial duties : 

(b) where the Magistrate is a Presidency Magistrate, such examina¬ 
tion may be on oath or not as the Magistrate in each case thinks fit, 
and where the complaint is made in writing, need not be reduced to 
writing; but toe Magistrate may, if he thinks fit, before the matter of 
the complaint is brought before him, require it to be reduced to writing: 

(c) when the case has been transferred under section 192 and the 

Magistrate so transfe^ng it has already examined the complainant, the 
Magistrate to whom it is so transferred shall not be bound to re-examine 
toe complainant. ^ 


COMMENT.—^Tlus Chapter lays down the procedure which a Magistrate 
empowered to take cognizance of an offence should follow when a c omplain t is 
made to him [vide s. 190 (1) (a) ]. 

1. * A Magistrate taking cognizance of an offence on complaint shall 
at once examine the complainant upon oath.*^—^Ihe Magistrate must examine 
the complainant even though the ihets are fully set out in the written complaint.* 
The object of the examination is to find out whether the complaint is justifiable 
or whether it is frivolous or vexatious.* The Magistrate must not refer the oom- 
plainant to a police-ofiloer. He is bound to receive the complaint, and, after examin¬ 
ing the complainant, to proceed according to law. . A different course would foster 
abuses, and defeat the purpose of the law, whif^ is to give to persons wlio have been 
injured an access to justice independent of the j^lioe.* A Magistiate is bound to 
examine the complainant and then can either iraue summons to the accused, or 


' * SatyaCharcmGkose'v.TheChedrmcat 
of the Vtterparah MunScipoHly^ (1897) 
8 C. -W. N. 17. 

' * GirdhaH Lai, (1911) F. R. No. 11 


of 1911. 

* Jankfdas Guru SUemm, (1887) 
12 Bom. 161; Lohenatii Patra v. Samyaai 
Charon Mana^, (I 9 O 8 ) SO CaL 928. 



8EC95. 199B-2(».] 


COMPLAINTS TO MAOI8TBATES. 


158 


onler au inquiry under 8. 202 or dismlag the complaint under a. 208 .^ He must 
give the complainant or his pleader an opportunity of being heard.* 

The Calcutta High Court has held that when a complaint is presented on be* 
half of a ptardanashin lady the Mag^rate may issue a commissimi to exanune her.* 
The former Chief Court of the Pui^ab held to the contrary.* 

Omission to examine complainant.^—^Where the accused is not prejudiced 
the omission to examine the complainant may be treated as an error of procedure 
foiling tvithin«the purview Of s. 537.* Such a course is irregular but does not vitiate 
the entire proceedings.* 

* Upon oath. *—^Under the Indian Oaths Act, s. 0, an affirmation wotild do 
in the case of Hindus or Mahomedans. But where an accused person appears 
voluntarily before a Magistrate to answer a charge, the want of a conqilaint on 
oath becomes immaterial.* 

2. * The substance of the examination shall be reduced to writing.*— 
Proviso (b) makes an exertion in the case of a Presidency-Magistrate. In the case 
of other Magistrates the substance of the examination of the complaint should be 
reduced to writing and signed by the complainant. It is not a suffifuent com> 
plianoe with the provisions of this section where a complainant, who has presented 
a written complaint, is merely called upon to attest the complaint on oath, no 
separate sworn statement of the complainant being recorded by or under the orders 
of the Magistrate to whom the complaint is presented.* 

3. * Shall be signed by the complainant, and also by the Magistrate.'— 
If the complainant refuses to sign he commits an offence under 8.180 of the Indian 
Penal Code. 

Proviso (oa).—^When a complaint is made in writing by a Court or a public 
<)ervant, the examination of the complainant is not necessary. 

201 . (J) If the complaint has been made in writing to a Magis- 
Piooeduie by Ma- trate who is not competent to take cognizance of the 

gistrate not compe- case, he shall return the complaint for presentation 

tent to take cogni- to the proper Court with sun endorsement to that 
zanceofthecase. 

(0) If the complaint has not been made in writing, such Magistrate 
shall direct the complainant to the proper Court. 

202 . (1) Any Magistrate, on receipt of a complaint of an offence 
Postponement for of wluch he is authorized to take cognizance, or which 

issue of process. has been transferred to him under section 192, may, 
if he thinks fit, for reasons to be recorded in writing,* postpone the issue 
of process for compelling the attendance of the person complained 
against,* and either inquire into the case himself* or, if he is a Magistrate 
other than a Magistrate of the third class, direct an inquiry or invest^a- 
tion to be made by any Magistrate subordinate to him, or by a police- 


* inner AH v. Sttfer AlU (1886) 13 

Cal. 884. ) 

* Fani BhtuaA Banerjee v. Kemp, 
(1903) 10 C.W.N. 1086. 

* Abhayeamari Ddd v. Xiahori Mohan 
Banerjee, (1914) 42 Cal. 19. 

« Sorb I>yat 9 (1896) P. R. No. 10 of 
1896. ^ 0 

■ Montf, (1888) ll.Mady 448. See 


Chidambaram PiUai, (1908) 82 Mad. 8. 

* Bateahar, (1915) 37 AU. 628; 
Murphy, (1887) 9 All. 666; Girdhari 
Lai, (1911) P. R. No. 11 of 1011. 

> r Sadaahivappa Pandurai^appa, 
(1868) 5 B. H. C. (Cr. C.) 20. 

* Kern V. Muhammad Ba/duh, (1896) 
18 AU. 221. 
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officer^ or 1^ such other p^on as he thinks fit/ for the purpose of 
ascertaining the truth or ftusehood of the complaint: 

Provided that, save where the complaint has been made by a Court, 
no such direction shall be made unless the complainant has been examin¬ 
ed on oath under the provisions of section 200. 

(2) If any inquiry or investigation under this section is made by 
a person'not ^ing a Magistrate or a police-officer, such person shall 
exercise all the powers coi^erred by this Code on an officer in charge of 
a police-station, except that he shall not have power to arrest without 
warrmit. 

(2A) Any Magistrate inquiring into a case under this section may, 
if he thinks fit, take evidence of witnesses on oath. 

(3) This section applies also to the police in the towns of Calcutta 
and Bombay. 

COMMENT.—^The duty of a Magistrate receiving a complaint is set out in 
this section and consists in finding 3ut whether there is any matter which ddls 
for investigation by a criminal Court. This section empowers a Magistrate, if he 
sees reason to distrust the truth of a c»mplaint of an offence, to postpone the issue 
of process for ccnnpelling the attendance of the person complained against and to 
direct a previous local investigation to be made by a poUce-offleer for the purpose 
of ascertaining the truth or falsehood of the complaint.* 

1. * If he thinks fit, for reasons to be recorded In writing.*—^The Magis¬ 
trate is bound to record the reasons before directing investigation if he, on examin¬ 
ing the complainant, distrusts the statement of the complainant.* He must specify 
the grounds for not acting on the complaint. The Court of revision can thus as- 
(«rtain whether his discretion was properly exercised.* 

2. * Postpone the Issue of process for compelling the attendance of 
the person complained against. *—The Magistrate may, before issuing the process, 
under this section, take any preliminary steps for finding out whether ^e complaint 
is true or not. He may call upon the accused to show cause why a process should 
not issue against him. The^accused may appear or not m obedience to that, vhereas 
under a process issued under this section the accused is bound to appear.* The 
practice which prevails in the Courts of Presidency Magistiates, Bombay, of issu> 
ing a notice to the accused before issuing a process against him, is legal. If the 
Magistrate is satisfied with the accused's explanation he should dismiss the com¬ 
plaint.* The Madras High Court has in a full bench case held that unless a Magis¬ 
trate is satisfied from an examinati<m of the complainant and his witnesses that 
there is a piima facie case against the accused justifying the issue iff a inocess unde, 
s. 204, the Magistrate is not entitled to call upon, the accused to appear before him 
even optionally and to have his say against the complaint.* 

3. ' Inquire Into the case himself.*—^The Magistrate may inquire into the 
case himself before directing any investigathm by a subordinate Magistrate or 
police-crfficer. The inquiry need not be confined to the evidence of the complainant 
himself. The Magistrate may examltae such witnesses as he thinks fit.’ The 
complainant must be given an opportunity tp prove the truth of his conoplaint. 

. * Ooiap Jan v. Bholanath KnieUry, * Ft'rbAan Bhagqjii (1020) 30 Bom. 

(1011) 88 Col. 880, 887. L. R. 642, 52 Bom.>448. 

* Balai Lai v. Posupofe, (1010) 27 * ^ppo Boo MttdaUar v. Janaki 

C.W.N. 127, Amm*a, (1026) 40 Mad. 018, vm. 

* ISouiya Noth Singh v. Muaprett, ’ Kgptkuehandt (ISOfi) Unnqi. Cr. C. 

(1886) 14 Cal. 141. 600, Cr. R. No. ^ of 1U08. 

* Ttikaramf (1004) 0 Bom. L. R. 01. ' 
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But the accused should not be made a party to the proceedings; nor allowed to* 
cross-examine the prosecution witnesses, or to adduce evidence for the defence.* 
The inquiry under this secticm is different fkom the preliminary inquiry under 
Chapter XVIjEI. The Afagistrate holding an inquiry under this section is not dis-^ 
qualified from trying the case himself.* 

4. * Direct an Inquiry or inveatlgatlott to be made by any Magistrate 
subordinate to him, or by a police-officer, or by such other person as he 
thinks fit.*^—^Local investigation can be directed to a subordinate Magistrate 
and not to a superior Magistrate.* Where a Magistrate directs an investigation by 
the police, the police are bound to make a report to the Magistrate as the result of 
their investigation.* The report of such <rfBcer as well as the statements of the per¬ 
sons examincid by him on which his report is based form part of the record of the 
case and the accused is entitled to have inspection and copies of both.' 

The Magistrate may direct an inquiry or an investigation to be made by any 
person even tliough he is a clerk.* 

Proviso.—^The Magistrate is bound to examine the complainant in order to 
ascertain the truth of the complaint where such examination is prescribed by the- 
Code. 


203. The Magistrate before whom a complaint is made or to whom' 
Dismissal of com been transferred,* may dismiss the complaint,*^ 


plaint. 


if, after considering the statement on oath (if any) ot 
the complainant* and the result of the investigation 
or inquiry (if any) under section 202,* there is in his judgment no suffi¬ 
cient ground for proceeding.* In such cases he shall briefly record his 
reasons for so doing.* 

COMMENT.—^Undcr this section a Magistrate may summarily dismiss a 
complaint if, after considering the statement on oath of the compiainant and the 
result of the investigation under s. 202, there is no sufficient ground for proceeding. 
If proceedings are once commenced against the accused, after he is summoned, 
a complaint cannot be dismissed under this sectiqp.’ 

The High Court or the Sessions Judge or the District Magistrate may order 
further inquiry to be>made into any complaint dismissed under this section {vide 
s. 486). 

The dismissal of a complaint under this section does not amount to an acquittal 
{vide s. 408, Expln., infra). 

1. * Magistrate before whom a complaint Is made or to whom it haa 
been transferred.*—^The complaint can be dismissed only by the Magistrate who 
has taken cognizance of it or by the Magistrate to whom it has been transferred for 
local investigation. 

2. ‘ May dismiss the complaint.*—Sections 200 to 208 must be read to¬ 
gether. ** A Magistrate may dismiss a complaint under s. 203 on any one of these 
three grounds. In the first place under s. 208 if he, upon the statement made by 
the complainant, reduced to writing under s. 200, finds that no offetacc has been 
committed; in the second place. If he distrusts the statement made by the com- 

* BMm Lai Sah, (1912) 40 Cal. 444. 54 Cal. 808. 

* Anando Chtuider >jSingh v. Baau 
Mudk. (1896) 24 CaL 167. 

* BMku ffiMssin, (1912) 89 jCal. 1041. 

* NurnudUmied, (ilUBfiS) 81 Bom. L. 

R. 84, 58 Bom. 889 ; ^safNasya, (1926) 


' Maung Sheiett (1941j Ran. 590. 

* JSandum Gorki v. Bam Kisfinn,. 
(1906) 86 Cal. 72. 

« Bwlkuhbkai» (1891) Unrep. Cr. 
C. 544. 
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plainaat he may also dismiss the complaint; and in the third place, if he distrusts 
the oomplainant*8 statement, but his distrust is not sufficiently strong to warrant 
him to act upon it, he may direct a ftirther inquiry as provided in s. 200, and he 
may either conduct this inquiry himself or depute a subordinate <^cer to conduct 
it. These am the three cases in which a Magistrate has power to dismiss a cmn* 
plaint under s. 208 and refuse the issue of process.”^ 

The reasons for dismissing a complaint should be based on inferences arising 
ficom or disclosed by (1) the complaint, (2) the examination of the complainant, 
(8) tihe investigation, if any, made under the powers conferred by s. 202 of the Code. 

provides a wide field. Anything outside it is extra-judicial and must be 
discarded.* 

Refusal to issue process against some of the persons charged with the com¬ 
mission of an offence is tantamount to a dismissal 9 f the complaint against them.* 

Fresh complaint.—^The dismissal of a complaint under this section does not 
operate as a bar to the re-hearing of a fresh complaint on the same facts by the same 
Magistrate,* or by any other Magistrate presiding in the same Court,' even though 
such order of dismissal has not been set aside by a higher Court. The Madras and 
the Calcutta High Courts are of the opinion that any Magistrate having co-ordinate 
jurisdiction can take cognizance of such complaint.* llie Allahabad High Court, 
on the other hand, has held that it would be Contrary to sotmd principles to allow 
successive trials of complaints, based on the same allegations, by Magistrates pre¬ 
siding over different Courts, after the first complaint has been dismissed by a Magis¬ 
trate of competent jurisdiction.* The mere fact that a superior Court has dismissed 
a petition for revision would not bar the institution of a firesh complaint. But 
only in exceptional circumstances a second complaint would be entertained on the 
same facts.* It is incumbent on the complainant to inform the second Magistrate 
of the dismissal of the first complaint.* A Presidency Magistrate is competent to 
ce-hear a warrant case, under Chapter XXI of the Code, in whi<h he has discharged 
the accused.** 

Result of dismissal.—Dismissal of complcunt urfder this section does not 
entitle the accused to compensation imder s. 250.** But he can prosecute the com¬ 
plainant for making a false charge under s. 211 of the Penal Code.** If the com¬ 
plaint is dismissed without examining the complainant the Magistrate is not entitled 


* Bitidya Nath Singh v. MuspreUt, 
(1886) 14 Cal. 141, 145; Lokenath 
Patra v. Semyasi Charon Manna, (1903) 
30 Cal. 928 ; Subal Chandra v. AhaduUa, 
(1926) S3 Cal. 606. 

* Mustafa v. MotUal, (1907) 9 Bom. 
L. R. T42. 

* Girish Chunder Ghose, (1902) 29 
Cal. 457. 

* Ckhma Kaliappa Gounden, (1905) . 
29 Mad. 120, F.B. ; DolegcMnd Dasa, 
(1900) 28 Cal. 211; Kiru, (1911) P. R. 
No. 10 of 1911, F.B. ; W. C. Keymer, 
(1918) 86 All. 58; Kunji Lai, (1984) 
56 AU. 900; Nga Pyu Di, (1908) • 
2 L. B. R. 27, F.B. ; Namdeo, [1945] 
Nag. 608. 

* Bam Bharos v. Bdban, (1914) 36 
All. 120. 


* Ponnuswami Goundan, (1081) 65 
Mod. 622, F.B. ; Dolegdbind Dma, sup. 

* Ramtmand, (1998) 56 All. 425, 
disapproving Adam Wian, (1809) 22 
All. 106 r. 

* Allah Ditto v. Karam Bakhah, 
(1030) 12 Lah. 0. 

* Mahadeo Laxman, (1024) 27 Bom. 
L. R. 852. 

** Dwarka Nath Mondul v. Bmi 
Madhdb Banetji, (1001) 28 Cal. 652, 
F.B. ; r Jyatindra Nath Daw v. Hem 
Chandra Daw, (1908) ao^Cal. 415. 

** Bhagwan Singh v. Harmukh, (1006) 
20 AU. 187; Horphul v. Manktt, (1006) 
P. R. No. 8 of 1006. 

■a Swjya Hariani, (1961) 6 C. W. 
N. 295; Gunanufny Smnti, (1899)' 3 
C.W.N. 768. ^ 
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to sanction the pTOsecati<»i of the complainant.^ 

3. * After considering the statement on oath (if any) of tfie complainant. * 
—Where there is no statement on oath the Magistrate is bound to examine Uie 
oonq;»lsinant.* An order dismissing the complaint without examining the com¬ 
plainant is ilkgal.* 

4. * Result of the Investi^tlon or Inquiry (If any) under section 203.* 
—^The Magistrate 'must must take into consideration the result of any investigation 
or inquiry. nBut the section empowers the Magistrate to dismiss the complaint 
vdthout any investigatima. if after examining the omnplainant he considers there 
is no sufficient ground for prof«eding.* 

5. * No sufficient ground for proceeding.*—Where the matter complained 
of relates to a diq>ute cognizable by a civil Court, the Magistrate should refkise to 
entertain the complaint. But where the act complained of amounts to an offence 
the Magistrate should take action although a mvil suit would afford the more con¬ 
venient or appropriate remedy. ‘ 

6 . * In such case he shall briefly record his reasons for so doing.*— 
The Magistrate is bound to record his reasons where he dismisses the complaint; 
otherwise it would be impossible for the High Court to consider whether the dis¬ 
cretion vested in the Magistrate has been properly exercised or not. Failure to 
record reasons is a direct disobedience of law and not a mere irregularity whidh 
could be cured by s. 537.* 


CHAPTER XVII. 


Op the Commencement of Proceedings before DIagistrates. 


204. (1) If in the opinion of a Magistrate taking cognizance of 

of nrof*« ““ offencc there is sufficient ground for proceeding, 

and* the case appears to be, one in which, according 
to the fourth column of the second schedule, a summons should issue in 
the first instance, he shall issue his summons for the attendance of the 
accused. If the case appears to be one in which, according to that 
column, a warrant should issue in the first instance, he may issue a 
warrant, or, if he thinks fit, a summons, for causing the accused to be 
brought or to appear at a certain time before sucli Magistrate or (if he has 
not jurisdiction himself) some other Magistrate having jurisdiction. 

(2) Nothing in this section shall be deemed to affect the provisions 
of section 90. 

(3) When by any law for the time being in force any process-fees 
or other fees are payable, no process shall be issued until the fees are paid, 
and, if such fees are not paid within a reasonable time, the Magistrate 
may dismiss the complaint. 


* Ningappa ^Rayappa, (1024) 48 

Bom. 860, 26 Bom. L. R. 183 ; Mahadeo 
Singfit (1000) 27 Cal. 921. 

* Lokeriaih Patra v. Sanyasi Charon 
.Ifanna, (lOOr) 30 Cal. 923. 

* Ningc^pa^Rayaj^a, sup. 

* Nawazi Singh Jndu D/ianuk, 


(1917) 10 Cr. T.. J. 228. 

■ Nubas MuMon, (1867) 8 W. R. 
(Cr.) 65; NUratan Sett v. Jogesh 
Chundra BkuUardiarjeet (1806) 23 Cal. 
083. 

* Memiruddin Sircar v. AbdtU Rauf, 
(1912) 40 Cal. 41. 
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COMMENT.—This Chaptex relates to commencenoent of proceedings before 
Magistrates. Where an accused has been summoned to appear before a Magistrate, 
proceedings c<»nmence under this Chapter and the Magistrate cannot thereafter 
dismiss the complaint under s. 203.' 

The Magistrate -will issue process under this section if there be sufficient grounds 
for proceeding. If there be no sufficient grounds he will dismiss the complaint 
under s. 203. The Magistrate in deciding whether process should issue must ei^rcise 
a judicial discretion having regard to the materials duly placed before him.* 

205. (I) Whenever a Magistrate issues a summons, he may, if he 
Magistrate may reason so to do, dispense with the personal atten- 

dispense with per- dance of the accused,^ and permit him to appear by 
sonal attendance of bis pleader.* 

*®®'“*^* (j?) But the Magistrate inquiring into or trying 

the ease may, in his discretion, at any stoge of the proceedings, direct 
the personal attendance of the accused, and, if necessary, enforce such 
.attendance in manner hereinbefore provided. 

COMMENT.—^Under this section a Magistrate issuing a summons may dis¬ 
pense with personal attendance of the accused. The section covers every case in 
which a summons is issued. It is not confined to summons-cases only.* The 
Magistrate may direct the personal attendance of the accused at any stage of the 
proceedings. But if a warrant is issued against an acv'used person his personal 
attendance cannot be dispensed with.* 

1. * Dispense with the personal attendance of the accused. ’—In criminal 
cases pardanashin women are not of right exempted from personal attendance 
at a Court.* Where a Magistra-te issued a summons to a pardanashin woman alleged 
to be of good position, who -was accused of an offence, it was held that the Magistrate 
should have dispensed with the personal attendance of the accused, and permitted 
her to appear by pleader, until such time as he had before him clear, direct, and 
reliable prima facie proof that the accused had a real charge to answer.* 

2. * Appear by his pleader.*—The only person who can appear in a case 
in which the personal attendance of the acciued is dispensed with is a pleader. 
The term ** pleader ’* is defined in s. 4 <r), supra. The accused may appoint his 
manager to appear in his stead and plead and do other acts on his behalf.' 

Persons against whom proceedings are taken under Chapter VII of this Code 
are accused persons, and they have a right to be defended by a pleader.* 


CHAPTER XVIII. 

■Op Inquiry into Cases triable by the* Court op Session or High 

Court. 


206. (1) Any Presidency Magistrate, District Magistrate, Sub-« 
Power to commit division^ Itfogistrate or Magistrate of the first class, 
for trial. or any Magistrate (not being a Magistrate of the 


* Budkuvlbhtd, (1891) Unrep. Cr. 
C. S44. 

* Svbdl Chandra v. Ahadutta SheikhS 
<1926) 68 Cal. 606. 

* Basumaii AMBUiearini v. Badram 
Kama, (1893) 21 Cal. 688. 

* AMul Ham4d, (1923) 2 Pat. 798. 


■ Farid-un-nissa, fl882) 6 All. 92. 

• Rahim Bibi, (1888) 6 All. 59; 
Kandamani, (fi022) 45 Mad. 869. 

' Dcrabaiuih Botnar^, (1026) 28 Bom. 
L. R. 192, 60 Bom. 25p.* 

* JJ^a Singh, (18R90) 28 Cal. 403; 
Girand, (19(J8) 2^ All. 876. 
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tiiird class) empow^ed in this behalf by the Provincial Government, may 
commit any person f<a trial to the Court of Session or High Court for 
any offence tnable by such Court.' 

(2) But, save as herein otherwise provided, no person triable by the 
Court of Session shall be committed for trial to the High Court. 

COMMENT.—The object of the law in providing that an inquiry shall be 
held before accused has to undergo a trial in the Court of Session is to prevent 
the commitment of cases in whiish there is no reasonable ground for conviction. 
This provision of the law is calculated, on the one band, to save the subjects firom 
prolonged anxiety of undergoing trials for offences not brought home to them; 
and, on the other hand, to save the time of the Court of Session from being wasted 
over crises in wh^ih the charge is obviously not supported by su<^ evidence as would 
justify a conviction.* 

A Magistrate holding an inquiry under this Chapter has no power to declare 
an accused either guilty or innocent of the offence with which he is charged; be is 
not a Magistrate holding a trial, and although the dividing line may often be very 
thin, he has no power to pronounce definitely either upon the guilt or innocence 
of the accused. He can discharge an accused person at any earlier stage of the in¬ 
quiry if he is satisfied that the case is groundless, but with this one exception, he 
has no option but to go on hearing all evidence produced before him, and by wl&ch- 
-ever side that evidence may be produced, and it is only after recording that evidence 
that he can consider whether there are or are not sufiicient grounds for an order of 
•committal. 

1. * Offence triable by such Court. ’—Such offences are set out in Schedule 

II, col. 8. Some of these are exclusively triable by a Court of Session; others 
triable also by a Magistrate, but in whicdi the Magistrate cannot inflict adequate 
punishment upon the accused.* 

Improper or Illegal commitments.—commitment made with jurhdic- 
tion can only be quashed by the High Court (vide s. 215). Where a Magistrate 
without jiuisdlction commits an accused to the Court ,of Session, the commitment 
is void.' Where the Magistrate has authority to commit but has no tenitorial 
jurisdiction in the plape where the offence is committed, the irregularity is cured 
by 8. 581 unless there is a foUure of justice.' 

See s. 532, infra, whitfli provides fbr the validation of irregular commitments. 

207. The following procedure shall be adopted in inquiries before 
Procedure in in- Magistrates where the case is triable exclusively by 
quiries preparatory a Court of Session or High Court, or, in the opinion 
-to commitment. of the Magistrate, ought to be tried*- by such Court. 

COMMENT.—A Magistrate who is competent to commit to the Court of 
Session may commit, not only cases exclusively triable by that Court, but also 
cases which in his opinion ought to be tried by that Court. If the Magistrate 
finds that the accused has committed an offence which in his opinion cannot be 
adequately punished by him, there would seem to be nothing to prevent hw com¬ 
mitting the caseito -the Court of Session, notwithstanding the foot -that in the sche¬ 
dule appended to the Code the case may be shown as triable by a Magistrate.' 


' Ledunan v. Juala, (1882) 6 All. 
181,182. - - 
* EiUgemvUaK Mqndtd, (1897) 24 
Cal. 420. f f ^ 


Alim Mundle, (1882) 11 C. I.. R. 55. 
Iktyan KuUi, (1908) 20 Mad. 840. 
Kaj/eamllah Manibit, sap. 
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1. ' Ought to be tried.*—These words must be read with s. 254 of the Code; 

and a case wbidb ought to be tried by a Court of Session is one which the Magistrate 
is not competent to try or in which in his opinion adequate punishment cannot be 
inflicted by hinu^ 

208. (i) The Magistrate shall» when the accused appears or is 
brought before him, proceed to hear the complainant 
d«»<w prodi^d*^"^' manner hereinafter provided all 

^ such evidence as may be produced in support of the 

prosecution or in behalf of the accused, or as may be called for by the 
Magistrate. 

(2) The accused shall be at lib^ty to cross-examine the witnesses 
for the prosecution, and in such case the prosecutor may re-examine 
them. 


{3) If the complainant or olhcer conducting the prosecution, or the 
Fiooess for pro- accused, applies to the Magistrate to issue process to 
duction of fiirther compel the a'^itendance of any witness or the produc- 
evidenoe. tion ^ny document or thing, the Magistrate shall 

issue such process unless, for reasons to be recorded, he deems it unneces- 
saiy* to do so. 

{4) Nothing in this section shall be deemed to require a Presidency 
Magistrate to record his reasons. 


COMMENT.—^This section provides for the commencement of an inquiry. 

Sub-section (1).—All the persons who are alleged or known to have knowledge 
of the ihets ought to be brought before the Court and examined.* Jf such witnesses 
are not called without sufildent reason being shown, the Court may properly draw 
an inference adverse to the prosecution. The only thing that can relieve the pro¬ 
secutor from calling such witnesses is the reasonable belief that, if called, they 
would not speak the truth.* 

It is not necessary that the prosecution should place before the Court all the 
evidence on which they wish to rely at the trial. Eddcnce not produced in the 
committing Magistrate’s Court is admissible in the Sessions Court.* But only 
those witnesses who were examined in the Magistrate’s Court can be bound down 
to attend in the Sessions (kmrt.* 


A Magistrate inquiring into a case is not empowered to frame a charge or 
make out an order for commitment until after he had taken all such evidence as 
the accused may produce before him for hearing; otherwise the order for f»m- 
mitment would be bad.* He ought to do this even when the confession of the accused 
has been recorded, as confessions are often retracted at the trial.* 


Sub-section (2).—In an enquiry into cases triable by a Court of Session, the 
accused has no right to reserve cross-examination. The accused has a right to 
cross-examine the witnesses for the prosecution, but he must exercise that right, 
after the examination-in-ohief of each prosecution witness.* 


^ PemCt (1002) 4 Bom. L. R. 85. 

* Ram Sahai Lall, (1884) 10 Cal. 
1070. 

* KcMprosonno Doss, (1886) 14 Cal. 
245; Stanton, (1802) 14 All. 521 
Btmkhandi, (1802) IS All. 0. 

« Jhabwala, (1083) 55 All. 1040. 

* Mmsemmat NiamaU (1086) 17 
Lah. 176, F.B., overruling di'AerBaAfrdur, 


(1034) IS Lah. 3.31. 

* • Ahmadi, (1808) 20 All. 264; 

Muhammad Iladi, (liJbS) 20 All. 177; 
Kunwar, (1028) 46 All. 187. 

* Mahadu ••Vithdba, (1800) Unrep. 
Cr. C. 842. 

* G. •t'. Ilcmian, (102b) 57 Cal. 44; 
Saadat Titian, (1^25) 6vpat.'329. 
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Sub-section (3).—A Magisti&te has a discretion, tor reastms to be rec(»ded 
by him, to refbse to summon witnesses under this section, prior to his mairiiig a 
commitmqit. Sub-section (i) contemplates the ]»oduction of evidence by the 
prosecution or by the accu«xl without the aid of the Magistrate. This sub-section 
contemplates the intervention of the Magistiate to secure the attendance of wit¬ 
nesses and in regard to the evidence the Magistrate has a discretion for reasons 
to be recorded by him to refuse to issue process. 

See 8. 257, if^a, as to summoning the attendance of witnesses at the instance 
of the accused. 

1. * For reasons to be recorded, he deems it unnecessary.*—A Magis¬ 

trate cannot refuse to take evidence tendered on behalf of the accused without re¬ 
cording his reasons.^ The Bombay High Court has held that the reasons recorded 
by the Magistrate for revising to issue process to witnesses asked for by a party 
should be such as would be r^arded valid and acc^table by the appellate Court.* 
The Patna High Court is of the opinion that the appellate Court has only to see 
whether the Magistrate has complied with the provisions of the section.* 

Under sub-sectiem (f) a Presidency Magistrate is not bound to record his reasons. 

209. (I) When the evidence referred to in section 208, snb-sec- 

When accused tions (I) and (3), has been taken, and he has (if 
person to be dis- necessary) examined the accused for the puipose*of 

enabling Wm to explain any circumstances* appear¬ 
ing in the evidence against him, such Magistrate shall, if he finds that 
there are not sufficient grounds for committing the accused* person for 
trial, record his reasons* and discharge him, unless it appears to the 
Magistrate that such person should be tried before himself* or some other 
Magistrate, in which case he shall proceed accordingly. 

(2) Nothing in this section sh^ be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for 
reasons to be recorded by such Magistrate, he considers the charge to be 
groundless. 

COMMENT.—^Tliis section contemplates un order of discharge during an 
inquiry into an oiFenew triable by a Court of Session. If the evidence establishes 
that there are not sufficient grounds for committing the accused, the Magistrate 
must discharge the accused. But if the evidence establishes an offence triable 
by the Magistrate and one for which he can puss an adequate sentence on convic- 
timi, he should proceed as on a trial. 

1. ‘ Examined the accused. .. to explain any circumstances.'—It is 

the duty of a Magistrate, before committing accused persons for trial, to examine 
them for the purpose of enabling them to explain any circumstances appearing in 
the evidence against them. The effect of this section is that it is not left to the 
^discretion of the Magistrate who intends to commit to examine the accused. He 
is bound to examine them, and if he makes an order of commitment without such 
examination the order is irregular.* The discretion given by the law is not to be 
used for the purpose of driving the accused to make statements criminating himself 
but that it can only properly be used for the purpose of ascertaining fi-om the ac¬ 
cused how he is able to meet facts standing in evidence against him, so that those 

* Sita, (1876) Unr^. Cr. C. 100. * Saadai Mian, sup. 

* Yelkqtpa’'JJhirge^ JadheOi, (1929) * Pandora Teoan, (1000) 28 Med. 

31 Bom. L. 62%- Saaded,, Mian, 686; Mosiein Bttkah, (1880) 0 Cal. 96. 
(1026) 6 Pat. 329, diss^ted^m. 

11 * 
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liMSta diould not stand against bim unexplained.^ The accused ought not to be 
examined urith a view to filling up the gaps in the evidence for the prosecution.* 

See s. 842, as to the examination of the accused. 

2. * Not anfflcient grounds for committing tiie accused.'—In order to 
ascertain whether there are sufficient grounds for committing the accused, the 
Blagistrate may weigh the evidence, and if he discredits it, or if it does not justify 
a_ conviction, he should discharge the accused.* 

The words sufficient grounds for committing " mean, net sufficient grounds 
for convicting, but refer to a case in which the evidence is sufficient to put the 
accused on his trial, and such a ease arises when credible witnesses make statements 
whiedr, if believed, would sustain a conviction. It is not necessary that the Magis¬ 
trate should satisty himself fiiUy of the guilt of the accused before making a com¬ 
mitment. It is his duty to commit when the evidence for the prosecution is sufficient 
to make out a prima fheie case against the accused, and he exercises a wrong dis¬ 
cretion if he takes upon himself to discharge an accused in the face of evidence 
which might justify a conviction.* 'Where a Magistrate is clearly of opinion that 
the evidence for the prosecution is on the whole untrustworthy and that there is 
no reasonable probability ot the case ending in a conviction, he should not commit.* 

A Magistrate has a wide discretion in the matter of weighing the evidence 
produced on one side or the other. But in the exercise of such discretion, if the 
question of disdhaege, or commitment, is one merely of probabilities, the inquiring 
Magistrate ought rather to leave the decision thereof to the Court of Session than 
to make an order of discharge because in his opinion the accused ought to have 
the benefit of doubt.* 'Where the Magistrate entertains any real doubt as to the 
w^ht or quality of tht' evidence, the task of resolving that doubt and assessing 
the evidence should be left to the Court of Session.’ 

3. * Record his reasons.*—It is necessary to record the reasons in order that 
the High Court may be in a position to consider whether the Magistrate has exer¬ 
cised his discretion correctly.* It is not necessary to write a judgment.* 

4. * Unless it appears to the Magistrate that such person should be 
tried before himself.*—Where a case is triable by a Court of Session as well as 
by a Blagistrate, and the Magistrate thinks that the punishment which he could 
inflict would be adequate looking to the circurostanoes of the case, he need not 
commit it to the Court of Session. But a Magistrate in grave cases should always 
commit. He ought not to treat them as less grave in order to ^e himself juris¬ 
diction.’* 


’ CUnSbash Ghoae, (1878) 1 C. L. R. 
486. 

* Baaanta Kumar Ghattak, (1898) 
26 Cal. 49. 

* Laehman v. Juala, (1882) 5 AIL 
161; Bai ParvaH» (1910) 86 Bom. 
168, 12 Bom. Li. R. 928; 'Kalyan 
aingjk, (1899) 21 AU. 266. 

4 Vaijivandas, (1902) 27 Bom. 84, 
4 Bom. L. R. 779; Namdeo Satoaji, 
(1887) 11 Bom. 872; Hazara Singh v. 
BMun, (1908) P. R. No. 14 of 1908: 
MtadUt (1928) 4 Lah. 69; Tarmada 
Bizwaz V. Kal^pada GAose, (1924) 61 
Cal. 849. 

•' Bid PiorvaH, (1910) 86 Bom. 168, 
12 Bom. li. R. 928; Tmapada Bizwaz 


V. Kalipada Ghoze, sup.; Muhazzmad 
Abdul Hadi v. Baldeo, (1921) 44 All. 
67; Ganpat Lai, (1924) 46 All. 587; 
Himbt, [1942] Nag. 438. 

* Fattu V. Fattu, (1904) 26 All. 
504; Mfxnikka Padayachi, (1925> 48 
Mad. 874. 

’ Bai ParvtOi, sup.; Varfioandaz, 
sup.; Maung HHn Gycao v. Maung Po 
Seifh (1926) 4 Ron. 471. 

* Maung HHn Guam v. Maung Po 
Sein, ibid. 

* Het Badi v. Ganga Sahai, (1918) , 
40 All. 615. 

** Jwnal Mahomed V. Moideen So, 
(1011)42 Cr. 20.* 
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210. (i) When, upon such evidence being taken* and such ezami- 
When charge to to nation (if any) being made, &e Magistrate is satisfied 
be framed. that there are sufficient grounds for committing the 

accused* for trial, he shall frame a charge* under his hand, declaring 
with what offence the accused is charged. 


plafav 

numU 


tohed, to aocu- 


Chaige to be ex- ^ c^M ha? been framed, it 

plained, nnd, copy shall be read and explained to the accused, and a 
nimtohed, to aocu- copy thereof shall, if he so requires, be given to him 

fiw of cost. 

COMMENT.—^When the evidence referred to in s. 208 has been talr^ n and 
the accused examined under s. 200, the Magistrate may cither discharge the accused, 
or, if he finds that there are sufficient grounds for commitment, he shall fitame a 
charge, and read and explain‘it to the accused. 

1. * Upon such evidence being taken.*—^These words refer to evidence to 
bo taken under s. 208. Under s. 347, infra, a Magistrate may at any stage of a trial 
before him commit a case to the Court of Session or High Court. 

2. * The Magistrate is satisfied that there are sufficient grounds for 
committing the accused.*—A charge should be framed and commitment made 
only vdicn the Magistrate to satisfied that there ate sufficient grounds for coifunit- 
ting. The Magistrate ought to commit when the evidence is enough to put the 
accused <mi his trial, and such a case obviously arises where witnesses make state¬ 
ments which, if believed, would sustain a conviction. The weighing of their testi¬ 
mony in regard to apparent discrepancies is properly a fimetum of the Court having 
jurisdiction to try the case. The words ** sufficient grounds for committing ** are 
not idmtical with suffidlent grounds for ocmvicsting, since taken in that sense the 
provisions of the Code would enable the Magistrate virtually to supersede the 
Court of Session to which the cognizance of the case for actual trial belongs.* 

3. ' Frame a charge.*—See s. 4 (c) as to the definition of ** charge *'. The 
mere framing of a charge against the accused is distinct from, and does not amount 
to. an order of commitment which has to be made unddt s. 213. Alter the charge 
is framed the Magistmte does not become funehts officio in respect of the case. 
He can amend the char^ or proceed with the case himself; he can consider whether 
he ought to commit or not. But once an order of commitment to passed under 
s. 218, the Magistrate has no power to proceed with the case.* 

211. (i) The accused shall be required at once to give in, orally 
last of-witnesses or in writing, a list of the persons (if any) whom he 
for defence on trial, wishes to be summoned to give evidence on his trial. 

(2) The Magistrate may, in his discretion, allow the accused to 

FVirther list further Ust of witnesses at a subsequent 

mrtner us . where the accused is committed for trial 

before the High Court, nothing in this section shall be deemed to preclude 
the accused from giving, at any time before his trial, to the Clerk of the 
Ocown a further list of ^e persons whom he wishes to be summoned to 
give evid^ce on sudh trial. 

* Namdev SaioqH, (IsSt) 11 Bom. dVfigh, (1899) 21 All. 265 : Foifu 

372; Vtujiuaine^, (1902) 27 Bom. 84, v. FaJttu, (1904) 26 All. 604; Dharam 
4 Bom. L. R. 779,; Bai ParoaH*, (1910) Sin^ v. JoH Prasad, (1915) 37 AIL 855. 


Fbrther list. 


35 Bom. 168, 12 Bom. IL. R. 928i: Bai * 
MtOtedoami, (1915) 17 Rom.^^. R. 010; 621. 


8^7) 11 Bom. dVfigh, (1899) 21 All. 265 : Foifu 

I) 27 Bom. 84, v. Folfu, (1904) 26 All. 664; Dharam 
ParveUi! (1910) Singh v. JoH Prasad, (1015) 37 AIL 856. 
I. R. 928i: Bai * Vehkaltaih, (1910) 12 Bom. ti. R. 
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COMMENT.—Alter the charge has hero read and explained to the accused 
under sub-section (2) of the preceding section, the Magistrate must call upon him 
to give in at once, orally or in writing, a list of the persons whom he wishes to be 
summoned to give evidence on his trial. Refusal to sununon witnesses cited by 
the accused <m the ground of their being implicated in the charge vitiates the trial 
and conviction.' 

Refuaal by accused to give list of witnesses.—^The Magistrate catmot force 
the accused to disclose either the names of his witnesses or what those witnesses 
would be called upon to prove. An accused person is entitled, when before a com- 
raitting Magistrate, to reserve his defence, and to reftise to disclose the names of 
the witnesses whom he intends to call at the Sessions trial.' 

212. The Magistrate may, in his discretion, summon and examine 

Power of Magis- witness named in any list given in to him under 

trate to examine section 211 . 
such witnesses. 

213. (/) When the accused, on being required to give in a list^ 

- _ - .. under section 211, has declined to do so, or when he 

menti**^ ^ conimi - given in suc^ list and the witnesses (if any) 

included therein whom the Magistrate desires to 
examine have been summoned and examined under section 212, the 
Magistrate may make an order committing the a^t^used for trial by the 
High Court or the Court of Session (as the case may be), and (unless the 
M^fistrate is a Presidency Magistrate) shall also record briefly the reasons 
for such commitment.* 

(2) If the Magistrate, after hearing the witn<^ses for the defence, 
is satisfied that there are not sufficient grounds for committing the 
accused, he may cancel the chaise and discharge the accused. 

COMMENT.—When the evidence referred to in s. 208 has been taken and the 
accused examined under 8^200, the Magistrate may sither discharge the accused, 
or, if he finds there arc sufficient grounds for commitment, he shall frame a charge, 
amd read and explain it to the accused. After that the M^i^tratc has to direct 
the accused to give in, orally,or in writing, a list of his witnesses (s. 211). When 
the list has been given, the Magistrate may in his discretion summon and examine 
any witnesses named in it. It is only after all this procedure has been followed that 
the Magistrate can make an ** order of commitment ” recording briefly his reasons 
for it. 

The mere framing of a charge against the accused, as required by s. 210, is 
distinct from and does not amount to an order of commitment, which has to be 
made under this section.* 

1. * On being required to give in a list.*—^If a Magistrate conunits an ac« 
cused to the Court of Session without asking him if he wished to have any witnesses 
to be summoned, the omission may supplied subsequently.* 

2. * Shall also record briefly the reasons for 8Uch«conmiltment.*— 
The Magistrate must record the reasons for committing the accused to the Court 

' Ram Sahai Chowdhry v. Ranker * Venkatesht (1910) 12 Bom. L. R ‘ 
Bahadur, (1971) 6 Beng. L. R. (App.) 65. 521. • • 

* Hargdbind Singh, (1892) 14 All. * Humath Boy, h865) 2 W. R. 
242. (Cr.) W. ' ^ 
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of Session or the High Court.^ A Ptesidency Magistrate is exempted from the neces¬ 
sity of recording such reasons. 

A Magistrate is not at liberty to commit a case to the Court of Session, the 
offences in 'trhich are triable by himself, merely on the ground that the accmsed 
desires the case to be so committed or that the case Involves a complicated question 

of law.* 

Sub-section (2).—This sub-section enables the Magistrate, after hearing the 
evidence for*the defence, to cancel the charge and disidiaxge the accused if there 
are not sufficient grounds for comitting him. 

214 . [Person chared outside presidency-towns joirMy with Euro¬ 
pean British suJtject.} Omitted hy s, 10 of Act XII of 1923. 

215 . A commitment once made^ under section 218 by a 
Quashing com- competent Magistrate’ or by a Civil or Revalue 

mitments under Court under section 478, can be quashed by the 
section 218. High Court only, and only on a point of law.’ 

COMMENT.—This section relates only to commitments made by a Magis¬ 
trate or Court specified therein. Such committals can be set aside by the High Court 
only on a point of law. There may be cases in which there is ito evidence to warrant 
a commitment, or in which a commitment is made on no fegal evidence at all. In 
such cases action may be taken as on a point of law under this section.* 

Scope.—The section is not applicable to a case in which the commitment has 
been made under the directions of the High Court under s. 520 (i), or of the District 
Magtetiate or Sessions Judge under s. 430 (now s. 437).* 

1. * Commitment once made. *—^There must be an actual commitment by 
a Magistrate. Merc directions to commit are not sufficient. A commitment once 
made stands unless quashed by the High Court, and if the High Court is not moved 
to quash the commitment, the trial of tlie accused persons must take plaee in pur¬ 
suance thereof. 

2. * Competent Magistrate. ’—See s. 206, mpra’i as to Magistrates competent 
to commit. The Court to which a commitment has been made by a Magistrate 
who is not competent^ to commit may accept the commitment if the accused is 
not prejudiced thereby (vide s. 532, infra). 

According to the Bombay and the Allahabad High Courts commitment of a 
case to a Court of Session which has no territorial jurisdiction cannot be set aside 
unless it appears that the error has occasioned a failure of justice.* The Madras 
High Court has, however, held that commitment of the accused by a wrong Court 
is an irregularity, but commitment to^:a wrong-Court is an illegality and ought 
to be quashed.* 

3. * Gan be quashed by the High Court only, and only on a point of 
law.'—The High Court only has been invested with the power of quashing a com¬ 
mitment, and that only on a point of law. Where a Magistrate after committing 
a parson for trial by the Court of Session on a charge of adultery, afterwards dis¬ 
charged the accu|ed on the rcpiesetJtation of the prosecutor that he wished to with- 

* NatM Sanud, (1013) 38 Bom. * Kak^ava Bapiah, (1003) 27 Mad. 

114, 15 Bom. L. R. 090; Mohamad *54. 

Khan, (1008) 11 Bom. L. R. 18. ■ Thaka, (1884) 8 Bom. 812 ; Aim 

* Krishnaji fymdgfit (1845)«47 Bom. JDm', (1800) IS All. 850. 

li. R. 660. * f -I * AniiUtat Sessions Judge. North 

* Mihi Lai, [1040]^A11. (|B1. ^rcol v. Ramammal, (1011) 80 Mod. 887. 

. • d • 
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dxBW from the prosecatioii, it was held that the order of diadbarge was illegal.* 

An improper exercise of judicial discretion in committing is a point of law 
according to the Bombay* and the Calcutta* High Courts, but not according to the 
Madras High Court.* 

The Bombay High Court has held that an mder of commitment cannot be 
quashed cm the ground that there is no evidence in the Magistrate's record to sus¬ 
tain the charges.* But the Calcutta, the Allahabad and the Rangocm Hi^ Courts 
have laid down that absence of evidence to wammt a csommitment is a point of 
law and may furnish a good ground for the quashing of a commitment.* 

Where the commitment is made to the High Court, an application to quash 
such a commitment should be made to the Appellate Side of the Hi^h Court.* 

The Calcutta High Court has held in a full bench case that a Judge of the High 
Court, exercnsing original criminal jurisdiction, can quash a commitment made to 
it.* The Bombay High Court has held that he has no such powers.* 

216. When the accused has given in any list of witnesses under 
, Stunmons to wit- section 211 and has been committed for trial, the 
nesses for defence Magistrate shall summon such of the witnesses 
whan accused is included in the list, as have not appeared before 
committed. himself,* to appear before the Court to which 

the accused has been committed: 

Provided that, where the accnised has been cximmitted to the High 
Court, the JMhigistrate may, in his discretion, leave such witnesses to 
be summoned by the Clerk of the Crown, and sucsh witnesses may be 
summoned accordingly: 

Provided, also, that if the Magistrate thinks that any witness is 
Refusal to sum- included in the list for the purpose of vexation or 
mon unnecessary delay, or of defeating the ends of justice, the Magis- 
witnesB unless dc- trate may require the accused to satisfy him that 
posit made. there are reasonable grounds for believing that tlie 

evidence of such witness is material,' and, if he is not so satisfied, 
may refuse to summon the witness (recording his Reasons for such re- 
fus^),' or may before summoning him require such sum to be deposited 
as such Magistrate thinks necessary to defray the expense of obtaining 
the attendance of the witness and all other proper expenses. 

COMMENT.—^Under this section the Magistrate is bound to summon such 
of the witnesses included in the list furnished by the accused as have not appeared 


* JangbiTt (1881) 4 All. ISO; Devjit 
(1898) 18 Bom. 581; Venkaiagiri v. 
N. M. Pirm, (1919) 43 Mad. 861. 

* Pema, (1902) 4 Bom. L. R. 85; 
Nanjt Samal, (1918) 88 Bom. 1*14, 15 
Bom. L. R. 990; Bhimaji Venkaji,* 
(1917) 42 Bom. 172, 20 Bom. L. R. 89 ; 
AthaXdaa JtiUuanalt (1925) 28 Bom. L. R. 
298; contra, Suleman Ibrahim^ (1911) 
18 Bom. L. R. 201. 

* KayemttUah Mandal, (1897) 24f 
Cal. 429. 

* Cremn Proseeuior v. J^agavatki, 
(1918) 42 Mad. 88. 

* Suleman Ibrakintt (1911) 18 Bom. 


L. R. 2D1. 

* Jogeehxoar Ghose, (1901) 5 C. W. 
N. 411: Sheobux Bam, (1905) 9 C. W. 
N. 829; NaroUtm Das, (18M) 6 All. 
98; Mahomed Moidin, (1924) 1 Ran. 
626. 

* (hroam Prosecutor v. Bhagaoathi, 

(1916) 42 Mad. «&\Mackay, (1926) 
58 Cal. 850, f.b. ; HuseinalH VUUtgeOaH, 
(1942) 44 Bom. L. R. 438, [1942J Bom. 
540. ^ 

* Oirish Chandra Kundu, (1929) 56 

* H^sseinaJU^. V^JayakdK, sxqi. 
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before him.* Where the oocuaed is committed to the Hin^ €>ourt the 

may, in his disOTetion, leave such witnesses to be summoned by the Cfetk of the 

Crown. 


The H^ipstrate may refuse to summon witnesses whom he thinks to have been 
included in the list for the purpose of vexation, delay, or defieating the ends of jus¬ 
tice, or he may befbre summoning them require the accused to deposit a sum of 
money to defray the expenses of obtaining their attendance. 


217. *(1) Complainants and witnesses for the prosecution and 
Bond of com- defence, whose attendance before tiie Court of 
plainants and wit- Session or High Court is necessary and who appear 
nesses. before the Mi^strate, shidl execute before him 

bonds binding themselves to be in attendance when called upon at the 
Court of Session or High Court to prosecute or to give evidence, as tiie 
case may be. 


(2) If any complainant or witness refuses to attend before the 
Petcntion in cus- Court of Session or High Court, or execute the bond 
tody in case of re- above directed, the Magistrate may detain him 
ftisad to attend or in custody until he executes such Itond, or until 
to execute bond. attendance at the Court of Session or High Court 

is required, when the Magistrate shall send him in custody to the Court 
of S^ion or High Court, as the case may be. 


218. (J) When the accused is committed for trial, the Magistrate 

„ , shall issue an order to such person as may be appoint- 

whente^ Provincial Government^ in this behalf, 

notifying the commitment, and stating the offence 
in the same form as the charge, unless the M^strate is satisfied that 
such person is already aware of the commitment and the form of the 
charge; 

and shall send the eharge, the record of the,inquiry and any weapon 
or other thing which is to be produced in evidence, 
4o the Court of Session or (where the commitment 
is made to the High Court) to the Clerk of the 
Crown or other officer apj^inted in this behalf 
by the High Court. 

(2) When the commitment is made to the High Court and any 
TC,^giiah transla- pnrt of the record is not in English, an Englid^ 
tion to be forward- translation of such part shall be forwarded with 
ed to High Court. the record. 


Charge, etc., to 
be forwarded to 
High Court or 
Court of Session. 


COMMENT .—After the accused is committed for trial (s. 218) the Magis- 
•trate should give notioe under this section to the oflBicer appointed to conduct the 
prosecuti<m. (Schedule V, No. 27, contains a form of su<di notice.) 

He should forward the record and the exhibits to the Court before which the 
trial is to take«plaoe. * 

1. * Such person as may be appointed by the Provincial Government.* 

—lhat is, the Public FfMhcutor, the Government Pleader, or such other offleer 
specially apptj^ted by the Government. 

* Ihvaunno j^oomqr Moilro, (1878) 8 Chi. 714. 

28 W. R. (Cr.) 86 ; DeSUs Mdlhton^ (1881) 
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219. (i) The committing Magistrate, or, in the absence of such 

Magistrate, any other Magistrate empowered by or 
under section 206 may, if he thinks fit, summon 
witnessn. examine supplementary witnesses after the 

commitment and before the commencement of 
the trial, and bind them over in manner hereinbefore provided to 
appear and give evidence. 

(2) Such examination shall, if possible, be taken in the presence 
of the accused, and, where the Magistrate is not a Presidency Magis¬ 
trate, a copy of the evidence of such witnesses shall be given to the 
accused free of cost. 

COMMENT.—^This section gives power to summon and examine any person 
as a witness, or to recall and re-examine any person already examined, if his evi¬ 
dence appears to be essential to a just decision of the case (vide s. S40, infra). Sucli 
witness must be examined in the presence of the accused if practicable. The ,uccused 
should be given an opportunity to fall witnesses to meet sui;h evidence.^ 

After the trial has commenced the Sessions Judge has no authority to direct 
the committing Magistrate to call additional witnesses, as the Magistrate's power 
to do so ceases with the commencement of the trial.* The Sessions .Judge can 
cause witnesses to be summoned before himself. 

220. Until and during the trial, the Magistrate shall, subject to 

Custody of ac- provisions of this Code regarding the taUng of 

cused pending trial, bail, commit the accused, by warrant, to custody. 


CHAPTER XIX. 

Of THE Charge. 

r 

Form of Cftarges. 

Charge to state 221. (1) Every charge uSider this Code sliall 

offence. State the offence with which the accused is charged. 

(2) If the law which creates the offence gives it any specific name. 
Specific name of the offence may be described in the chai’gc by tliat 
offence sufficient name only, 
description. 

(d) If the law which creates the offence does not give it any 
How stated where specific name, so much of the definition of the of- 
offCnce has no fence must be stated as to give the accused notice, 
specific name. of the matter with which he is charged. 

(4) The law and section of ‘the law against which the offence is 
said to have been committed shall be mentioned in the charge. 

(d) The fact that the charge is made is equivalent to a statement 
j - tliat every legal condition xf^uired by law to con- 
ohm^**™******* stitute the offence charged was fulfilled in the 

particular case. *' ^ ^ 

> Deela Mahton, (1881) 6 Cal. 714. > //imte,(18^8)F.R.No.29oriSS8. 

t 4 
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(6) In the presidency-towns the charge shall be written in English; 
language o f elsewhere it shall be written either in English or in 

diarge. the language of the Court. 

(7) If the accused having been previously convicted of any 
Previous convic- offence, is liable, by reason of such previous con- 

tion when to be set viction, to enhanced punishment, or to punishment 

of a different kind, for a subsequent offence, and 
it is intend!ed to prove such previous conviction for the purpose of af¬ 
fecting the punishment which the Court may think fit to award for 
the subsequent offence, the fact, date and place of the previous con¬ 
viction shall be stated in the charge. If such statement has been 
omitted, the Court may add it at any time before sentence is passed. 

ILLUSTRATIONS. 

(а) A is charged with the murder of B. This is equivalent to a statement 

that A’s act fell within the definition of murder given in sections 209 and 300 of 
the Induui Penal Code; that it did not fall within any of the general exceptions 
of the same Code; and that it did not fall within any of the five Exceptions to sec¬ 
tion 300, or that, if it did fell within Exception I, one or other of the three provisos 
to that Ehcoeption apply to it. * 

(б) A is charged, under section 328 of the Indian Penal Code, with volun¬ 
tarily causing grievous hurt to B by means of an instrument for shooting. Thb 
is equivalent to a statement that the case was not provided for by section 835 of 
the Indian Penal Code, and that the general exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery or criminal 
intimidatioD, or using a false property-mark. The chaige may state that A com¬ 
mitted murder, or cheating, or theft, or extortion, or adultery, or criminal intimi¬ 
dation, or that he used a false property-mark, without reference to the definitions 
of those crimes contained in the Indian Penal Code; but the sections under which 
the offence is punishable must, in each instance, be referred to in the chaige. 

(rf) A is charged, under section 184 of the Indian Penal Code, with inten¬ 
tionally obstructing a^sale of property offered for sale by the lawful authority of 
a public servant. The chaige should be in those words. 

COMMENT.—^The provisions relating to “ charges ” are intended to provide 
that ** the cliargc ” shall give the accused full notice of the offence cluirged against 
him. 

In summons-cases no formal charge need be framed (s. 242, infra) ; but in war¬ 
rant-oases, if the Magistrate is of the opinion that a prima facie case has beat made 
out, a charge must be framed (s. 254, infra). , 

Sub-section (1).—HThe term “ charge' ’ is defined in s. 4 (c), supra. It is 
used throughout the Code (except in Form 28, Schedule 11) as meaning the state¬ 
ment of a specific offence, and not as indicating the entire series of offences of iriiich 
a prisoner is accused.' The charge should be clear and specific. 

Sub-section (4).—A charge ^ould be so framed as to refer to the section of 
the Penal Code under which the offence charged is punishable." It should specify 
distinctly that part of section whichP is applicable to the case.* 

■.I 

* Appa SfUbhana Mendse, (1884) * Ahaji Ramthandrat (1890) 15 Bom. 

6 Bom. 200; Gordon, (1887) 9, All. 525. 189. 

* IhiTzocita, (1868) 9 R. (Cr.) 88. 
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Sub-sectioii (5). —See ills, (a) and (b). The auction that an accused has 
committed a particular offence negatives his coming within any of the general or 
special exceptions whiidi would condone the offence. 

Sub'sectlon (7).—This sub-section says bow previous ccmvicUmi is to be set 
out. Where it is intended to prove a previous conviction for the purpose of en¬ 
hancing the punishment, it should be entered in the charge and the accused should 
be called on to plead thereto; his mere admission that he had been in jail once is 
insufficient to show that he pleaded guilty to a previous conviction.^. Where the 
previous convictions are denied, the prosecution is bound to {wove that there were 
sudi convictions and that the accused was the person convicted.* 

Secticm 511, in/ra, says how previous conviction may be proved. See also 
sectlmis 43 and 54 of the Indian Evidence Act. 

Section 310, infra, lays down the procedure to be followed in the Court of 
Session or High Court in a trial in which the accused is charged with an offence 
committed after a previous conviction of any offence. 

Charge under s. 75, Penal Code—^If the accused is to be tried for on offence 
punishable under a. 75 of the Penal Code, a separate charge under that section 
must be framed and recorded.* 

222. (I) The charge shall contain such particulars as to the 

Particulars as to time and place of the alleged offence, and the parson 

time, place and (if any) against whom, or the thing (if any) in 

respect of which, it was committed, as are reason¬ 
ably sufficient to give the accused notice of the matter with which 
he is charged. 

(2) When the accused is charged with criminal breach of trust 
or d^onest misappropriation of money, it shall be sufficient to specify 
the gross sum in respect of which the offence is alleged to have been 
committed,' and the dates between which the offence is alleged to have 
been committed, without specifying particular' items or exact dates,* 
and the charge so firamed strall be deemed to be a charge of one offence 
within the meaning of section 284: w 

Ftovided that the time included between the first and last of such 
dates shall not exceed one year.* 

COMMENT.—^An accused person is entitled to know with certainty and 
accuracy the exact nature of the chaige brought against him. Unless he ha# this 
knowledge he must be seriously prejudiced in his defence.* 

Sub-section (2).—t. * Sufficient tp specify the gross sum In respect 
of which the offence iS alleged to have been committed. *—This section clearly 
admits of the trial of any number of acts of breach of trust committed within a 
yeas os amounting only to one offence. It does not requite any particular formula¬ 
tion of the accusation, but only enacts that it is sufficient to show the aggregate 
offence without specifying the details. The section does not prohibit the enumera¬ 
tion of particular items in the charge.* 

* Oovind, (1002) 4 Bom. L. R. 177. * • DaUo, (lllbS) 7 Bom. L. R. 688, 

* 2 Weir 266. 80 Bom. 40; SamiruddUn Sarkar v. 

* thraaami, (1880) 0 Mad. 284. Nibaran Chandra Ohose. (1004) 81 CaL 

* Behari Mahton, (1884) 11 Cal. 106, 028; Saf Narain Tetoar*, (1005) 82 Cal. 

108. 1085. 
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2. *Wltiiout apecUying particular Items or exact dates.*—tbe 
accused is diaiged with criminal btea<A of trust or dislionest misappropriation of 
mimey, the particular items m exact dates on whidi the offence was committed 
need not be etated. It is not necessary to specify the separate sums whirii have bem 
embezaled.' It is sufficient that some of the money mentioned in the charge has 
been misappropriated, even though it may be uncertain what is the exact amount 
so misappropriated.' The mere fhct that the items composing the amount embez- 
sled are speqffled and may be mote than three in number will not render the charge 
obaoxious.* 


3. * Time .... shall not exceed one year.*—^Any number of acts of breatdi 

of trust committed within one year amounts only to one offence. But where a 
series of acts extends over more than a year the joinder of charges is illegaL* 

Case.—The accused was charged with having, on or about a certain date, 
committed theft in respect of eight necklaces. The evidence disclosed that he had 
ccnnmitted criminal breach of trust in respect of two of the necklaces on different 
dates more than a year apart, and it was not clear as to when he had misappro¬ 
priated the others. It was held that the trial was vitiated in the same way as if 
there had been a misjoinder of charges.* 


223. When the nature of the case is such that the particulars men- 
When manner of tioned in sections 221 and 222 do not give the accused 


committing offence 
must be stated. 


sufficient notice of the matter with which he is 
charged, the charge shall also contain such parti¬ 
culars of the manner in which the alleged offence was committed aa 
will be sufficient for that purpose. 


ri.X.U8TRATIONS. 

(c) A is accused of the theft of a certain article at a certain time and place. 
Tbe chargp need not set out the manner in which the theft was effected. 

(b) A is accused of cheating B at a given time and place. -The <duiTge must 
set out the manner in which A cheated B. 

(c) A is accused of ^ving folse evidence at a given time and place. The 

charge must set out that portion of the evidence given by A which is alleged to 
be f^se. j 

(d) A is accused of obstructing B, a public servant, in the discharge of his 
public functions at a given time and place. The charge must set out the.manner 
In which A obstructed B in the discharge of his functions. 

(e) A is accused of the murder of B at a given time and place. The charge 
need not state the manner in which A murdered B. 

(/) A is accused of disobeying a direction of the law with intent to save B 
from.punishment. The charge must set out the disobedience charged and the- 
law infringed. 

> COMMENT.—^When the i>eirticular8 mentioned in ss. 221 and 222 do not 

give the accused sufficient notice of the matter with which he is charged, the Magis¬ 
trate must give in the charge such particulars of the manner in which the allq;ed 
offence was compiitted, as will be'^suffleient for that purpose. 

* Raman Bdutri Das, (1918) 41 Cal. * Gtdzari Lai, (1902) 24 All. 254 ^ 

722; Ibrahim Khan, (19fo) 88 All. 86. .dAmod, (1904) 27 All. 69; Skiam 

* Byramji ChaeeoeMa, (1927) 80 Bom. Sundar, (1980) 6 Luck. 485. 

L. R. 825, 82 Bom. 280; « Vinayak * Dhanjibhoy v. Kaim Khant (1904)> 

Bhathhande, (1928) SO Bom. L. Jff. 1580, P. R. No. 14 of 1005. 

68 Bom. 119. # * Raman Lot, (1926) 49 All. 812. 
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taken in smse of 
law under which of¬ 
fence is punishable. 


224. In every charge words used in describ¬ 
ing an offence shall be deemed to have been used 
in the sense attached to them respectively by the 
law under which such offence is punishable. 

225. No error in stating either the offence or the particulars 
of required to be stated in the charge, and no omission 

to state the offence or those particulars, shall be 
regarded at any stage of the case as material, unless tlie accused was in 
fact misled by such error or omission, and it has occasioned a failure of 
justice. 


l£.Lt'STRATIONS. 

(а) A ia charged under section 242 of the Indian Penal Ckide, with ** having 
been in possession of counterfeit coin, liaving known at the time when he became 
possessed thereof that such coin was counterfeit,” the -word “ feaudulently ” being 
omitted in the charge. Unless it appears that A was in fact misled by this omission, 
the error shall not be regarded ns material. 

(б) A is charged with cheating B, and the manner in which he cheated B 
■s not set out in the charge, or is set out incorrectly. A defends himself, calls wit¬ 
nesses and gives liis oun account of the transaction. Hlie Court may infer from this 
that the omission to st;t out the manner of the cheating is not material. 

(c) A is chtiiged witli cheating B, and the manner in wliich he cheated B 
is not set out in the charge. There were many transactions between A and B, 
and A had no means of knowing to which of them the charge referred, and offered 
no defence. The Court may infer from such facts that the omission to set out 
tlie manner of the cheating was, in the case, a material error. 

(d) A is charged with the murder of Khoda Baksh on the 21st January 1882. 
In fact, the murdered person's name was Haidar Baksh, and tlie date of the murder 
was the 20th January 1882. A was never charged with any murder but one, and 
liad heard the inquiry before the Magistrate, which referred exclusively to the case 
of Haidar Baksh. The Court nuiy infer from these facts tliat A was not misled, 
and that the error in the charge was immaterial. 

(e) A was charged witli murdering Haidar Baksh on the 20‘lh January 1882, 
and Khoda Baksh (who tried to arrest him for that murde^ on the 21st January 
1882. When charged for the murder of Haidar Baskh, he was tried for the murder 
of Khoda Baksh. Tiic witnesses present in Ids defence were witnesses in tlie case 
of Haidar Baksh. The Court may infer from this that A was misled, and that 
the error was material. 


COMMENT.—^This section is intended to prevent any failure of justice for 
non-qmnpliancc with the matters required to lie stated in the charge.* Unless 
the irregularity in the charge has misled the accused and occasioned a feilure of 
justice, a conviction cannot be set aside. 

Sections 220, 232, 5.35 and,537 also deal with the same question. Section 232 • 
provides for re-trial of the accused wtere the charge contains a material error. 

226. When any person is committed for trial without a charge, or 
Procedure o n 'with an imperfect or erroneous charget^^ the Court, or, 
commitment in tbc case of a High Court, tlie Clerk of the Crown, 
without charge or may frame a charge or add fS5i*or otherwise alter the 
with imperfect clu^e,* as the case may be, having rfigard to the 

rules contained in this Code as to the fprm of charges. 


* resAtMl»A(1926)28Bom.L.B.497. 
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1. A is chained with the murder of C. A charge of abetting the murder of 
C may be added or substituted. 

2. A is charged with forging a valuable security under section 467 of the 
Indian Penal Code. A charge of fabricating false evidence under 8eeti<m 108 may 
be added. 

3. A is charged with receiving stolen property knowing it to be stolen. During 
the trial it incidentally appears that he has in his possession instruments for the 
purpose of counterfeiting coin. A charge under section 235 of the Indian Penal 
Code cannot be added. 

COMMENT.—^This section provides for the procedure when a person is com¬ 
mitted for trial without a charge or with an imperfect or erroneous charge. It 
enables the Court of Session in a case committed to it, or the Clerk of the Crown 
in a case committed to the High Court, to frame a charge where there has been 
no charge, or to add to or otherwise alter the charge when the charge in respect 
of which the commitment has been made is imperfect or erroheous. The Clerk 
of the Crown has wide powers to revise and re-draft charges with reference to any 
offence in reqiect of which the committing Magistrate has framed a charge.* 

This section only applies to Courts of Session and High Courts. The next 
section applies to all Courts. . 

The illustrations to this stKstion indicate that a charge of an offence so added 
must be of an offence similar to tliat on which the commitment has been made, 
see ill. (3). Otherwise the provisions of s. 1D8 would be infringed. 

1. * Committed for trial without a charge, or with an Imperfect or 
erroneous charge.'—^The words “witliout a charge’* apply not only to a case 
in which there is no charge at all, but also to a case in which there is no charge in 
respect of such offence as the Sessions Judge or Clerk of the Crown may think the 
accused ought to be tried for.* 

2. * Add to or otherwise alter the charge.'—^The Court has power to add 
a new charge (s. 227, infra\. The word “ alter ” includes withdrawal by a Sessions 
Judge of a charge added by him to the charge on whibh the commitment has been 
made.* 

The power to altdr a charge ought to be exercised with caution and discretion. 
A new charge cannot be added after the close of the case for the defence.* 

227. (i) Any Court may alter or add to any charge* at any time 

Court may alter before judgment is pronounced,” or, in the case of 
charge.. trials before the Court of Session or High Court, 

before the verdict of the jury is returned” or the opinions of the assessors 
are expressed. 

(2) jBvery such alteration or addition shall be read and explained 
to the accused. 

COMMENT.—^This section applies to all Courts: the preceding section, to 
Courts of Session and High Courts only. 

1. 'Court may alter or add to any charge .'—The Court has i>ower to 
add to a chargef The word “ alter ” includes witlidrawal 6y a Sessions Judge of 

* Huaeinatli Vil^aiuKf, (1042) 44 « 12 All. 551. 

Bom. 1.. R. 433, [1042] Bom. 540. * Govindas Haridas, (1860) 6 B. H. C. 

* Appa lAtbhana MendrCf^ (1884) 8 (Cr. C.) 76; Mathura Thakutf (1001) 
Bom. 200; Vtyiwam, (1802) 16 IJom. 414. 0 C. W. N. 72. 

* Dwatka Lai v. Mahad^ Bof, (1800) 
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A thaigb added by him to the idiarge on which the commitment has been made.^ 
Bat he cannot withdraw a charge so that the accused may be deprived of the right 
of trial by Jury.* The Court may alter or add to any diaige upon its own motion 
or on application by the prosecution which should be made immediately after the 
charge is eaqrlained by the Magistrate.* 

Addition or alteration of a charge should not prejudice the accused.* 

2. * At any time before Judgment is pronounced* etc.*—^The Court may 
alter or add to the charge at any time before judgment is pronounced* of the verdict 
of the jury is returned or the opinion of the assessors is expressed as the case may 
be. But it must exercise a sound and wise discretion in so doing.* If it wishra 
to strike out any of the charges it should do so before concluding the trial, and 
should give the accused an opportunity of making such defence as he thinks fit, 
otherwirc the trial is vitiated.’ 

3. * Before the verdict of the Jury is returned, etc.*—On a trial by jury 
the Sessions Judge has no power to alter the charge after the delivery of the verdict.* 
Similarly the charge cannot be altered after the opinions of the assessors are ex¬ 
pressed. 

The words ** return of the verdict *’ mean the return f>f the final verdict which 
the Judge is bound to record.* 

228. If the charge framed or alteration or addition made under 
When trial may section 226 or section 227 ic. such that proceeding 

proceed inunedi- immediately with the trial is not likely, in opinion 
ately after altera- of the Court, to prejudice the accus^ in his defence 

or the prosecutor in the conduct of the case, the 
Court may, in its disc^tion, after such charge or alteration or addition 
has been framed or made, proceed with the trial as if the new or al¬ 
tered charge had been the original charge. 

COMMENT.—^The Court should proceed with the trial if the charge framed 
or addition made to the charge is not likely to prejudice the accused in his defSence 
or the prosecution in the conduct of the case. The Court should treat the new or 
altered charge as the original charge. Bikt where it is doubtful whether an amend¬ 
ment of a charge will or will not prejudice the accused in'-his defence upon the 
merits the amendment ought to be made.” 

The addition or alteration of a fiharge does not open up the trial from the 
beginning and the Court may immediately proceed with the trial if it is of opinion 
that there will be no prejudice to the accused.’* 

229. If tixe new or altered or added charge is such that proceeding 
When new trial immediately with the ttial is likely, in the opinion of 

may be directed, or the Court, to prejiidice the accused or the prosecutor 
trial suspended. as aforesaid, the Court may either direct a new trial 

or adjourn the trial for such, pmod as may be necessary. 


* Dnaaka Ltd v. MtAadeo Aoi, 
(1890) la All. 551. 

■ Bamtundar Jgser, (1926) 5 Pat. 288. 

* Abdttt Bahmant (1900) 27 Cal. 
880 ,f.b. 

« MotturaThakur. (1901)6 C. W.N. 
72i laap Mahomedt (1906) 81 Bom. 218, 
9 Bom. L. R. 148; MaU Ltd Lahiti, 
(1899) 26 Cal. 600. 


* MafimMilaCAeUy,(1006)29Mad. 669. 

* SAoOtura Thakur^ aup. 

’ CAeffo Kedeoar. (1021) 49 Cal. 566. 

* ShekAlLJiaea)5B.H.C.IL.9. 

* Aj^a S^hana Mendre, (1884) 

8 Bom. 200. f, 

** Qdbktdaa Haridas, flSOO) 0 B. 
H. C. (Cr, C J 76. f 

** Shamlhl Kdheaart (1921) 1 Pat. 64. 

a < 
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COMMENT.—Looldiig to the principle laid down in as. 227, 228 a nd 229, it 
is clear that the intention of the Legislature is, that iriienever an of 

the chaige in any way tends to prejudice the prisoner, stqw should be faiifMi to 
prevent that consequence arising by ordering a new trial, or suspending the trial 
gmng on, to enable him to maike his defence, or to examine any material witness, 
or to recall any witnesses already examined. The same principle extends to all 
instances of material prejudice arising to anyone under trial from an amendment 
made in tlu course of the proceedings.^ 


230. If the offence stated m the new or altered or added charge is 
one for the prosecution of which previous sanction is 
necessary, the case shall not be proceeded with until 
such sanction is obtained, unless sanction has been 
already obtained for a prosecution on the same facts 
as those on which the new or altered charge is founded. 


Stay ofprocieed- 
ings if prosecution 
of offence in altered 
cluurge require pre¬ 
vious sanction. 


COMMENT.—^This section declares that when previous sanction is necessary 
for the new or altered or added charge, such sanction should be obtained; but it 
will not be necessary to do so if sanction has been already obtained for a proaecu- 
tum on the same frets as those on which the new or altered charge is founded. 

231. Whenever a charge is altered or added to by the Court after 
Recall of wit- the commencement of the trial, the prosecutor and 
nesses when chai^ the accused shall be allowed to recall or re-summon, 
altered. and examine with reference to such alteration or 

addition, any witness who may have been examined, and also to call 
any further witness whom the Court may think to be material. 


COMMENT.—^Thc accused has a right to recall prosecution witnesses after 
the alteration of the charge, even if such alteration does not affect his defence.* 
But no duty is laid on the Court to ask the accused, after the charge has been altered, 
to state whether he wishes to have any of the witnesses recalled or re-exam^ed 
and whether he wishes to call any further witnesses.* 

232. (I) If any'Appellate Court, or the*High Court in the exer- 
Bffect of mate- cise of its powers of revision or of its powers under 
rial error. ^Chapter XXVH, is of opinion that any person con¬ 

victed of an offence was misled in his defence by the absence of a charge 
or by an error in the charge, it shall direct a new trial to be had upon a 
chai^ framed in whatever manner it thinks fit. 

If the Court is of opinion that the facts of the case are such 
fhat no valid charge could be preferred gainst the accused inrespectrof 
the facts proved, it shall quasli the conviction. 

nXXrSTBATION. 

A is convicted of on offence, under section 108 of the Indian Penal Code, upon 
*a charge which omits to state that he knew the evidence, which he corruptly used or 
attenqrted to u«e as true or genuine, was frtlse or frbrieated. If the Court thinks it 
probable that A had such knowled^, and that he was misled in his defence by the 
omission from the charge of the statement that he had it, it shall direct a new trial 
upon an amended charge; but, if it appears probable from the proceedings that . 
A had no such knowledgaffl shall quash the conviction. 


* Per Wesf, J., in Qooind Raul, 846. 

<1874) 11 B. H.|C. R. 278, 270.. • Koumal, (1020) 52 AU. 455. 

* RomalifigaOcfrgar, (1928)*52Mad. 
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COMMENT.—This section gives the Appellate CcNut or the High Court 
power to direct a re-trial on the ground that the accused has been misled in his 
defence by the absence of a charge or by an error in the charge. The power so ipven 
is quite apart from the general powers given to an Appellate Court under s. 428(2) 
(6), infra. 

Chapter XXVII deals with the submission of sentences requiring conlirmation. 

Case.—^The accused were convicted of rioting. That was the only charge 
before the Magistrate. On appeal the Sessions Judge acquitted tbCfn of rioting, 
but convicted them under ss. 448 and 323 of the Penal Code of house-trespass and 
hurt. ‘It was held that the convictions by the Sessions Judge should be set aside, 
that the offences were distinct and separate offences, which should have formed the 
subject of separate charges, and that the accused had been prejudiced by the 
omission of those charges.* 

Joinder of charges. 

233. For every distinct offence of which any person is accused^ 
Separate charges ^ere shall be a separate charge,^ and every such 
for distinct offences, charge shall be tried separately,’ except in the cases 
mentioned in sections 284, 235, 286 and 289. 


IIXUSTBATION. 


A is accused of a theft on one occasion, and of causing grievous hurt on another 
occasion. A must be separately charged and separately tried for the theft and 
causing grievous hurt. 

COMMENT.—^This section provides, first, that there should be a separate 
charge for each distinct offence; and, secondly, that there should be a separate 
trial for every such charge, except in the four cases mentioned in the section, viz. 
ss. 284, 283, 280 and 230. Unless, therefore, a case fails within any of these four 
sections, it would be a breach of this section to join a number of charges in the same 
trial. Such a trial is illegal as the illegality goes to the root of the trial. 

Sectiions 233 to 238 provide for joinder of charges in one trial of the same accused 
person. Section 239 deals with joinder of charges against two or more accused in 
the same trial. * 


Object.—^The object of this section is to see that the accused is not bewildered 
in his defence by having to meet several charges in no way connected with one 
another.* The mind of the Court might be prejudiced against the accused if he 
were tried in one trial upon different charges resting on different evidence.* 

Scope.—^This section applies to summons-cases also although it is not necessary 
to embody a cliarge in writing in a summons-c^ii^* 

1. * For every distinct offence of which any person is accused.*—^When 

two offences have been committed and they have no connection with each other, they 
are distinct offences within the meaning of this section.* ' 

The inclusion in one charge of several distinct offences is an illegality and t2ie 
convictum on such a charge must be set aside.* Thefts of different items of oma- 


* Yataib AH v. teihu Thakurt (1902) 
80 Cal. 288. 

* Vakirapat (1890) 13 Bom. 491. 

* JiMda Prasad^ (1884) 7 All. 174, 

«’ San Dun, (1905) 8 L. B. R. 52, 


v.B. ; Vpendra Nath Biawaa, (1918) 41 
Cal. 694. 

* Rem Subh^ (1915) 19 C. 

W. N. M2. 1. 

• Atjfxr AH Biswas, (1918) 40 Cal. 

846. * ' 
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menta firom a safe deposit vault oommitlied at dilffment times cannot be lumped up 
into one dimige.* 

2. * There shall be a separate charge*'—This section is mandatoiy, and for 
every distinct offence, there should be a separate charge which should, except in 
certain cases specifled in as. 234, 285, 288 and 289 of'the Code, be tried aq>arately.> 
The accused were convicted of rioting, which was the only charge before the Magis¬ 
trate. On appeal the Sessions Judge acquitted them of rioting, but convicted them 
under ss. 44^ and 828 of the Penal Code of house-trespass and hurt. It was held 
that the conviction was illegal as the offences were distinct and separate offences, 
which should have formed the subject of separate tdiaiges.* 

When a case is being tried as a wnirant-case, and a charge is drawn up of au 
offence which is triable as a warrant-case, and it is intended to proceed against the 
accused also for an offence which is triable only as a sumimons-case, that offence 
should form part of the charge. .Where an accused person was summoned for offences 
under ss. 148 (unlawful assembly) and s.879 (thefts of the Penal Code and the trying 
Magistrate drew up a charge only for the offence under s. 370, but convicted the 
accused only for the offence under s. 148 of the Code, it was held that the offence 
under s. 148 should have formed part of the charge, and that tlie accused was misled 
in his defence by the absence of such a charge.* 

The Privy Council held in Subramania Iyer's case,* in which the provisions 
of ihb section and s. 284 were contravened, that any disregard of an express provision 
of law as to the mode of trial was not a mere irregularity such as could be remedied 
by a. 587. But ip view of the Privy Council decision in Abehit Rahaman v. The 
King-Emperor,* Subremania Iyer's case can no longer be regarded as an authority 
for the proposition that any misjoinder of charges necessarily vitiates the trial, 
irrespective of the question whether the accused has been damnified thereby.* 

The Madras High Court has held that Subramania Iyer's case cannot be extend¬ 
ed to preliminary inquiries held by Magistrates committing a case to the Sessions 
Court so as to render the commitment itself illegal because there was misjoinder of 
offences or offenders at the preliminary inquiry. In such a case the Sessions Judge, 
if he considers it necessary, can frenne charges a^nst andAry the acciued separately.* 
Alternative charge.—^The accused should never be called on to plead in the 
alternative but separately to each of the heads of a charge. An alternative charge 
is forbidden by this section.* But at the same trial the accused can be charged 
with murder, and in the alternative with the offence of causing evidence to disappear 
with the intention of screening the offender.** 

3. ' Every auch charge shall be tried separately.*—^Elach offence should 

form a separate head of charge, with reference to which there should be a distinct 
finding and a distinct sentence. The trial of each of the charges should be separate. 
Separate offences should not be lumped together in one single charge.** 


* Beeha Ram Mukherji, [1944] 
h Cal. 898. 

* Sita Ahir, (1912) 40 Cal. 108. 

* Yakub AK v. Leihu Thakur, (1002) 
80 Cal. 288. 

* Hossein Sardar v. Kabt Sardar, 
(1902) 29 Cal. 481. 

* (1001) 28 I. A. 257,,;ilkMad. 81, 
8 Bom. L. R. 540. 

■ (10^) 54 I; A. 08, 29 Bom. L. R. 
818, 5 Ran. 58. 

* Per Broomed, J., ii^ Baburao 
Tatyarao, (1086) jB8 Bom. L. B. 946, 

30 



• Govindu, (1902) 28 Mad. 502. 

* Ramji Seydbarao, (1885) 10 Bom. 
124. See Fakirapa, (1800) 15 Bom. 
491 ; Battkairam, (1004) 28 Bom. 588, 
8 Bom. 1«. R. 879; PaHani PrAttgan, 
(1002) 26 Mad. 55. 

** Hannu^pa, (1928) 25 Bom. L. 
R. 281. 

** Sheo Chumn, (1871) 8 X. W. P. 
H. C. R. 814; Beeka Ram Mukharii, 
[1944] 1 CaL 808. 
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234. (i) When a person is accused of more offences than one of 
Three offences of same kind^ committed within the space of twelve 
same kind within a months* from the first to the last of such offences, 
year chaig- whether in respect of the same person ar not*, he 

ed togetiMr. j^y chuEirged with, and tried at one trial for, any 

number of them not exceeding three. 

(2) Offences are of the same kind when they are punishable with 
the same amount of punishment under the same section of the Indian 
Penal Code or of any special or local law: 

Provided that, for the purpose of-this section, an offence punishable 
under section 878 of the Indian Penal Code shall be deemed to be an 
offence of the same kind as an offence punishable under section 880 of 
the said Code, and that an offence punishable under any section of the 
Indian Penal Code, or of any special or local law, shall be deemed to be 
an offence of the same kind as an attempt to commit such offence, when 
such an attempt is an offence. 

COMMENT.—This section modifies s. 2SS by allowing three charges of three 
offences of the same kind committed within one year to be tried together. It limits 
the number of charges of the same kind which may be tried in a single trial. The 
accused may be tried separately for other offences. The Privy Council has ruled 
that it is ill^al under this section to chaige a person at one trial with more than 
three acts, these acts extending over a period of more than a year. In this case the 
accused was tried on charges of extortion in which forty-one criminal acts extending 
over a period of two years were brought against him. It was held that the trial so 
conducted was plainly prohibited and was illegal and could not be cured by s. 5S7.^ 

The Legislature in framing this section contemplated a joint trial for three 
aeparote offences only when the offences were essentially of a simple kind and did 
not require the firaming of a multitude of different cdiarges.* 

Scope. 1 —^This section docs not say that a trial mt^ be limited to three charges ; 
it says it must be limited tb three offences and that the offence must be of the some 
kind. The same offence may be t^rged under different sections of the Penal Code 
and any number of charges can be tried in one and the samft trial.' 

1. * When a person is accused of more offences than one of the same 

kind.'—This section by its terms refers to the case of a single accused, and is not 
applicable where several persons are tried jointly.' The expression '* offences cf the 
same kind ” is explained in sub-section (2).' Embezzlement and abetment thereof 
are not offences of the same kind.* 

Gases.—Criminal breach of trust and* falsification of accounts.—The 
accused was charged at one trial with criminal breach of trust with respect to seven¬ 
teen sums of money, and also with falsifying account-books of Government regarding 
several items. It was held that the trial involved misjoinder of cbaiges in oontm* 
vention of the provisions of this sectifin, as the two offences combined were not of 
the same kind.' A trial of an accused person on three chaiges of breach of tnist 

' Subramania Iyer, (1901) 28 I. A. 2^; JJbdta (1906) 88 Cal. 

257, 8 Bom. L. B. 540, 26 Mad. 61. 1266 ; (1916) P. R. No. 17 of 1917. 

' Hugh Frances Bettgard, [1941] *2 * Jantmiar Das, (1929) 61 All. 644. 

Cal. 819. * iVoMdlo/, (1902) 4 Bom. L. R. 488 ;* 

« 3Vi6ktiDafidas,(100S)10Bom.L.R. Misnoqi £. ATe^, (1925) 27 Bom. L. B. 
801, 88 Bom. 77. 1848, 49 Bom. 892. t 

« BwUtai Sheikh, (1905) 38 Cal. 
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and three diatges of thbiflcation of accounts in connection therewith was hdd to be 
illegal.^ 

Criminal misappropriation and forgery.—An accused person was charged 
with, and trie0 for, first, three separate acts of criminal misappropriation committed 
within a year, and, secondly, two separate offences of forgery with intent to conceal 
two of Budi acts of criminal misappropriation. It was held that this was illegal.* 

The accused was charged with and tried at <me and the same trial for three 
offences under s. 408, Penal Code, and three offences of forgery under s. 467 of the 
Code, and was convicted and sentenced in respect of all the six offences. It was 
held that dte {rial of any person in respect of six offmees at one mud the same trial, 
although they might have been committed within the space of twelve months, was 
illegal.* • 

Falsification of accounts.—Where the offence amounts to felslfication of a 
book of account, then every act of falsification would amormt to an offence under 
this section, and not more than three of such offences can be tried together.* 

2. * Committed within the space of twelve months.*—Offenees of the 
same kind committed in the course of one year only can be tried at one trial.* Where 
the accused was charged with having altered and mutilated certain accounts between 
the years 1007 and 1000 it was held that the charge was bad, inasmuch as he could 
have been tried at one trial only for three separate offences committed withih the 
space of twleve months from first to last.* 

3. * Whether in respect of the same person or not.*—^An accused person 
may be charged at one trial with three offences of the same kind though committed 
against different persons. 

Where a postmaster was accused of having, on three different occasions witliin 
aTyear, dishonestly misappropriated moneys paid to him by different persons for 
money orders, it was held that he could be charged with, and tried at one trial for, 
all^three offences.* 

4. * May be charged jwith, and tried at one trial for, any number of them 
not exceeding three. *—^This section simply places a stS.tutory limit on the number 
of riiaiges which may legally form part of a single trial. There is nothing in the 
section, however, to pi%vent an accused from being separately charged with and 
tried on the same day for any number of distinct offences of the same kind committed 
within a year.* 

Gases.—The accused was charged under s. 124A, Penal Code, in respect of 
one article, and separately charged under ss. 124A and 153A, Penal Ck>de, in respect 
of another article published within a year of the former. It was held that he could 
be tried at one trial on both the charges.* Where an accused person is charged with 
having misappropriated or committed criminal breach of trust in respect of an 
aggregate sum of money, the whole sum being alleged to have been wrongfully dealt 
Vith by the accused within a period not exceeding one year, the mere foot that the 
items oomiKuing such aggregate sum are specified and may be more than three in 


Bhu Prakaak. flMl] All. 86. • 

Mata Prasa/T, UfiOS) 80 All. 851. 
Sheo Saran Lai, (1010) 88 AU. 219. 
MaU Lai LaldH, (1899) 26 Cal. 
560 Ndihalal, 11902) 4 Bom. L. R. 488. 

* See Hanmanta, (1877) 4 Bom. 
610; Aoman £rfiij(1026) 49 All. SU.2. 

* SaHm-uUah Khan, (1908) 82 AIL 


57; Dhanjibhoy v. Kaim Khan, (1004) 
P. R. No. 14 of 1005. 

• Judla Prasad, (1884) 7 AU. 174, 
9*»Bs 

• Ram Mmikya Chakrabaity v. 
Donot^oy Baraj, (1878) 3 Cal. 540. 

• Bal Gangadhar TOak, (1008) 88 
Bom. 221,10 Bom. L. R. 978. 
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number will not render the charge obnoxious to the prohibition implied by this 
section.* 

Sub-section (3).—This sub-section explains the meaning of the exprespion 
“ offences of the same kind ” used in sub-section (1). Offences not punishable 
under the same sectitm of the Penal Code or any special or local law are not of the 
same kind. 

Proviso.^—Sections 879 and 880, Indian Penal Code, refer to theft and theft in 
a building and are deemed to be offences of the same kind. Similarly,.it is provided 
specifically tlmt an attempt to commit an offence, where such an attempt is penalised 
by any law, is of the same kind as the actual offence.* 

' 235. (I) If, in one series of acts so connected together as to form 

Trial for more the same transaction,^ more offences than one are 
than one offence. committed by the same person," he may be charged 
with, and tried at one trial for, every such offence.* 

(2) If the acts alleged constitute an offence falling within two or 
Offence falling more separate definitions of any law in force for the 

within two defini- time being by which offences are defined or punished, 
***»*• the person accused of them may be charged with, and 

tried at one trial for, each of such offences. 

(3) If sev^al acts, of which one or more than one would by itself 
Antn mnntitiitincr thcmselvcs constitutc an offence, constitute when 

one offence, bu^ combined a different offence, the person accused of 
constituting when them may be charged with, and tried at one trial for, 
combimd a diffe- the offence constituted by such acts when combined, 
rent offence. offence constitutedtbyany one, or more, 

of such acts. 

(4) Nothing contained in this section shall affect the Indian Penal 
Code, section 71. 


lI.I.USTItAT10NS. , 

to gub-section (1 )— 

(а) A rescues B, a person in lawful custody, and in go doing causes grievous 
hurt to C, a constable in whose custody B was. A maybe charged witb, and convict¬ 
ed of, offences under sections 225 and 888 of the Indian Penal Code. 

(б) A commits house-breaking by day with intent to commit adultery, and 
conunitB in the house so entered adultery with B’s wife. A may be separately charged 
with, and convicted of, offences under sections 454 and 497 of the Indian Penal 
Code. 

(e) A entices B, the wife of C, away from C, vrith intent to commit adultery 
with B, and then commits adultery with her. A may be separately charged with, 
and convicted of, offences under sections 498 and 497 of the Indian Penal Code. 

I) 

(<f) A has in his possession several seals, knowing them to be counterfeit and 
intending to use them for the purpose of committmg several forgeries punishable 
under section 480 of the Indian Penal Code. , A may he separately charged with, 
and convicted of, the possession of each seal under section 478 o*^ t^ Indian Penal 
Code. ^ 

(e) With intent to cause injury to B, A institutes a criminal proceeding against ' 
him, knowing that there is no just or lawful ground for such procefeding; and also 


GuhariLal, (1902) 24 All. 254. 
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accuses B of having committed an offence, knowing that there is no just or 
lawftil ground for such (barges. A may be separately charged with, and convicted 
of, two offences under section 211 of the Indian Penal Code. 

(/) A, with intent to cause injury to B, falsely accuses Um of having committed 
an offence, Imowing that there is no just or lawfol ground for su(di charge. On the 
trial, A gives folse evidence against B, intending thereby to cause B to be convicted 
of a capital offence. A may be separately charged with, and convicted of, offences 
under sectioqp 211 and 104 of the Indian Penal Code. 

(g) A, with six others, rommits the offences of rioting, grievous hurt and 
assaulting a public servant endeavouring in the discharge of his duty as sudi to 
suppress the riot. A may be separately diatged with, and convicted of, offences 
under sections 147, 825 and 152 of the Indian Penal Code. 

(A) A threatens B, C and D at the same time with injury to their persons 
with intent to cause alarm to them. A may be separately clmrged with, and fx>n> 
vioted of, each of the three offences under section 506 of the Indian Penal Code. 

The separate charges referred to in illustrations (a) to (h) respectively may be 
tried at the same time, 
to aub-secHon (2 )— 

(i) A wrongfolly strikes B with a cane. A may be separately charged with, 
and convicted of, offences under sections 852 and 328 of the Indian Penal CodQ. 

(J) Several stolen sacks of com are made over to A and B, who know they are 
stolen property, for the purpose of concealing them; A and B thereupon voluntarily 
assist each other to conceal the sacks at the bottom of a grain pit. A and B may be 
separately charged with, and convicted of, offences under sections 411 and 414 of the 
Indian Penal Code. 

(k) A exposes her child with the knowledge that she is thereby likely to cause 
its death. The child dies in consequence of such exposure. A may be separately 
charged with, and convicted of, offences under sections 817 and 304 of the Indian 
Penal Code. 

(l) A dishonestly uses a forged document as genuine evidence, in order to 
convict B, a public servant, of an offence under section 167 of the Indian Penal 
Code. A may be separately charged with, and convicted of, offences under sections 
471 (read with 466) andsl06 of the same Code. 

to stiA-seefton (3 )— 

(m) A commits robbery on B, and in doing so voluntarily causes hurt to him. 

A may be separately charged with, and convicted of, offences under sections 828, 
892 and 894 of the Indian Penal Code. * 

COMMENT.—This section relates to the joinder of charges of offences com¬ 
mitted by the same person. It applies to a case in whiidi the different offences 
are parts of one transaction. The combined effect of this section and s. 71 of the 
Penal Code is given in the authors' commentary on the Indian Penal Code. 

• Sections 285 and 239, which deal with the joinder of charges of different offences 
and the joint trial of a number of accused persons, are not controlled by the latter 
part of s. 288 or by s. 284. If offences are committed in the course of the same 
transaction, tfacy^nay be tried toother, although they are more than three in 
number and extending over a period of more than a year. There is nothing in this 
seetkm or s. 289 to suggestJU^t they are not governed by s. 222 or the first part of 
s. 288. "^Hie illustrations to this secUon make it clear that when different offeni^ 
are trfed togetl^, they must bo separately charged.* 

* KearamaUi Chdamatli, (1988) 40 Bom. L. R. 1092, [1989] Bom. 42. 
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Scope.-—This section ^Ums a number of offences, even when exceeding tiliree 
and extending oyer a period of more than twelve months, being tried at one trial 
if th^ are committed in one series of acts so connected together as to form the same 
transaction.^ 

1. * One series of acts so connected together as to form the same 
transaction.* —^The word * transaction * means a group of &cts so connected 
together as to involve certain ideas, viz. unity, continuity and connection. In order 
to determine whether a group of facts constitutes one transaction, it is necessary 
to ascertain whether th^ ate so connected together os to constitute a*whdle which 
can properly be described as a transaction.* The real and substantial test by which 
to determine whether several offences ore so connected as to form the same transac¬ 
tion depends on whether they are so related to one another in imint of purpose, or 
us cause and effect, or as principal and subsidiary acts as to constitute one continuous 
action. The fhet that offences are coirunitted at different times does not necessarily 
show that they may not be so connected as to fall within this section. Proximity 
of time, unity or proximity of place, continuity of action, community of purpose 
or design are elements for consideration, whether the alleged Ihcts form the same 
transaction.* But in all such cases, it should be considered whether the alleged acts 
were, as a matter of fact, so connected in one series as to form essentially and strictly 
the same transaction.* ** Transactionmeans “ carrying through *’ and suggests 
not necessarily proximity in time—so much as continuity of action and purpose.*' 
The Privy Council has held that identify of time is not an essential element in deter¬ 
mining whether certain events form the same transaction within the meaning ol‘ 
this section. It is the continuity of action and the sameness of purpose that 
determine whether the events constitute the same transaction.* The word **tcansac- 
tion *’ has a synonym in the word ** affair.*** If a man is found in eonoealed 
possession of a diamond necklace of which each individual diamond has been the 
subject of a separate theft and he knows that the diamonds have been stolm, his 
4lJshonest possession of the necklace is me * transactiem * in the sense that that 
word is used in this section. Similarly the simultaneous possession of a number 
of bullocks at a fair and the offer of tiiem for sale is one * transaction * and any 
number of separately stolen bullocks may be the subject of a single trial.* If a 
quantity of stolen property is found in the pibssession of an individual in circumstances 
which lead to the conclusion that he was retaining the whole of such property knowing 
it to have been stolen there cannot be separate trials in respect of separate portions 
of the stolen property. If, however, the articles were prov^ to have been received 
on different dates it would justify separate charges limited to three in respect of 
each act of reception. It does not follow from the mere fact that the several artides 
were stolen on different dates and that there is no evidence of separate acts of recqp- 
tion, that the retimtion of each article on a given date is not a part of a single 
* transaction.'* 

* Choragudi VenkatadH, (1910) 98 (1985) 88 Bom. L. R. 106, 60 Bom. 

Mad. 602. 148; AJeddal Rai, (1985) 16 Pat. 188 f 

* Kashiram Jhuf^humvaUot (1985) A^tt v. Eng Take, [1941] Ran. 589, 

62 Cal. 808. * * differing ftom Shapurfi Sardbji on the 

* Fq/jfom, (1892) 16 Bmn. 414, poigt that the trial should be set aside 

424; AmrUa Lai Hazra, (1915) 42 because injustice might have occurred. 
Cal.957; SjamaldKantaRayChtnt^ttri, * BaUndalx Sailendra Nath, (1988) 
[108812 Cal. 98 ; Nana, [1989] Nag. 686i 40 Bom. I>R. 787, 65 I. A. 168, [1988] 

* JPakiriqta, (1890) 15 Bom. 491. 2 Cal. 295; Hri^, (1045) 24 Pat. 501. 

■ Datto Banmant, (1005) 80 Bom. * Ramnath Rai, ( 108 ll) 18 Pat. 161. 

49, 7 Bom. L. R. 688; MaUayya, * Hw., p. 164. . 

(1024) 49 Mad. 74; She^purfi SarOyi, • Jl^.^pp. 168,164. 
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The ejqnession ** same transaction *’ is not applicable to cases in whldi tiic 
alleged offences are separated by distinct intervals of time or place and must be 
proved by distinct evidence.^ The area of facts covered by this expression varies 
with the circumstances of each case. The illustrations make the meaning of the 
expression very clear. 

2. * More ottencea one are committed Iqr the same person.*—The 

offenoes may be of the same kind as in ills, (d), (e) and (h) or of different kinds as in 
(a), (ft), (e), (X) and (g). But they must be distinct offences. See s. 71 of the Indian 
Penal Code. 

Tlie Cslcfttta and the Patna Hig^ Courts have, held that a charge of criminal 
breadh of trust with regard to a gross sum consisting of seven items can legally be 
joined at the same trial with two charges of fslsiflcatlon of accounts committed 
within one and the same year, if the falsification was carried out as one of the series 
of acts constituting the transt^lon by which the misappropriation was effected.* 
The Madias and the Bombay Bigh Courts have held to the contrary.* 

The expression “ by the same person ** clearly indicates that where there arc 
more accused than one this section is inapplicable. Section 230 will then apply. 

3. * He may be charged with, and tried at one trial for, every such 
offence. *—^The provisions of this section are not imperative but enabling.* The 
accused may be cliarged with and tried far every distinct offence, but the Court may 
not impose a sentence for every conviction. It may sentence the accused fbr the 
graver offence proved. 

If, in any case, cither the accused are likely to be bewildered in their defence 
by having to meet many disconnected charges, or the prospect of a fair trial is likely 
to be endongeret^by the production of a mass of evidence directed to many different 
matters, and tending by its mere accumulation to induce an undue suspicion against 
the accused, then the charges should not be combined;* 

An accused went to the house of a prostitute in a brothel fbr the purpose of 
committing theft. In the course of conunitting theft he also committed rape upon 
the pi;u8titute. It was contended that the joinder of the two offences of theft and 
rape in the same trial constituted misjoinder under thib section.* 

Sub-aectlon (2).—^The offences referred to in this sub-section are distinct 
and separate offences hot necessarily connected with one another. Sec ills. (0, 
(J) and (k). The sub-section refers to a totality of acts some of which bring the 
case under one definition of an offence and some under another.* Clause (S) of 
s. 71 of the lodien Penal Code should be read with this. Where the same facts 
constitute different offences, thc 4 |ccused may be dharged with, and tried at one trial 
for, each of such offences. But only one offence is committed and the punishment 
must be for the graver offence. The accused cannot be punished for each of the 
distinct offences. 

Sub-Bection (3).—Several acts, each constituting an offence and in combination 
constituting a different or a graver offence, may be separately charged. But it is 
not necessary to do so, vide s. 283. The punishment in such cases will be that for 
the compound or the graver offence. See s. 71, Indian Penal Code. 

* FiMrapa, (1330) IS Bom. 491.* L. R. 1848, 49 Bom. 892. 

* Kaskiram Jhunjhunxoatta, (1085) * Z7gra, (1886) Uni^. Cr. C. 807; 

02 Cal. 808.; Ramkishoon Brmad, (1988) Ameru&tin, (1882) 8 Cal. 481. 

18 Pa^. 170, dinenting from Raman ■ Fakira^f sv^. 

BleA<lri Bos, (llA8) 41 Cri. 722.. • Faix Md., [19451 Kar. 100. 

* Kasi Viswanatkan, (1007) 80 Mad. * Dagdya, (1027) 80 Bom. 

888; Manant K**Mdda, (1925) 2? Bom. L. R. 842. 
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236. If a single act or seri^ of acts is of such a nature that it is 
Where it is doubt- doubtful which of several offences the facts which 

ful what offence can be proved will constitute,' the accused may be 

has been commit- charged with having committed all or any of such 

offences,* and any number of such charges may be 
tried at once; or he may be charged in the alternative with having 
committed some one of the said offences.* 

« 

ILLUSTRATIONS. 

(а) A is accused of an act which may amount to theft, or receiving stolen 
property, or criminal breach or trust or cheating. He may be charged with theft, 
receiving stolen property, crimmal breadi of trust and cheating, or he may be charged 
ydth having committed theft, or receiving stolen property, or criminal breach of 
trust or cheating. 

(б) A states on oath before the Magistrate that he saw B hit C with a club. 
Before the Sessions Ck>uTt A states on oath that B never hit C. A may be duirged 
in the alternative and convicted of intentionally giving false evidence, although it 
cannot be proved whicli of these contradictory statements was false. 

COMMENT.—The preceding section refened to the commission of a series 
of acts, each of which taken separately constitutes a distinct offence. This section 
provides for cases where it is doubtful what offence has been committed. It applies 
to cases in which the fhets are not doubtfhl but the application of the law to the 
facts is doubtful.* A Court trying a criminal case may convict of a crime not the 
subject of the charge provided (a) that the crime of whii^ the accused is found guilty 
is established by the evidence and (b) that having regard to the information available 
by the prosecuting authorities, it is doubtful which of one or more offences would be 
established by the evidence at the trial. If there is any cliance of injustice being 
done or of the accused having been prevented ftom giving or of his having failed to 
give evidence material to his defence by reason of the amendment of the charge, 
the Court should at least make him the offer of a new trial on the charge os amended. 
It is not always necessary t(^make such an offer.* Tire* illustrations fully explain 
the meaning of tlie section. 

1. * Single act or series of acts is of such a nature that it is doubtful 

which of several offences the facts.,..will constitute.* —The section applies 
when it is doubtful of whidh of the offences charged the accused is guilty. It will 
apply to a case where on the same fsets it is doubtful whether the accused conunitted 
un offence only or both that offence and another.* several offences ** referred 

to are not offences of the same kind, but offences m different kinds arising out of a 
** single act or set of acts,** and committed at one apd the same time.* 

2. * The accused may be diarged with having committed all or any of 

such offences. *—This section authorizes the Court to frame cumulative charges or 
charges in the alternative. Where the several acts amount to distinct offences,* 
separate charges should be framed. A person can be charged with murder and in 
the altemative with the ottenoe of causing evidence to disappear with the intention 
of screening the offender.* • ^ 

* Hamid, (1936) 14 Ran. 24. « ilfantaJfVga, (1882) 9 Cal. 871. 

* Thakur S^ah, (1948) 28 Pat. 88, 46* * Hanma^aa Rudrappa, (1928) 25 

Bom. L. R. 518, f. c. Bom. h. R. 231; Teptiiaiessa, (1918) 

* GanapaOd matUt, (1911) 88 Had. 48 Cal. 4fi. 

308. • 
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3. * He may be charged in tbe alternative with having committed aome 
one of the said ottencee.*—^This section only authorizes a charge in the alternative 
when it is doubtfkil whi<di of several offences the facts wtddh can be proved will 
ccmstitute, and not where there be a doubt as to the fiicts which constitute one 
dements of t^ offence. 

A charge in the alternative of two different offences under different sections 
of the Penal Code is bad in law.^ A person charged with rape on a married woman 
cannot be alternatively charged with adultery with tbe same wonum and on the 
same fSscts, as a complaint for adultery should be actually institutedby the husband.* 
This section chnnot be utilized to declare the charge in the alternative of embezzle¬ 
ment and abetment thereof to be one charge; it involves two separate charges.* 

Contradictory statements.—^Illustration (6) settles the law which was uncer¬ 
tain in consequence of conflicting case-law. Contradictory statements by a witness 
which are irreconcilable constitute the offence of intentionally giving fhlse evidence^ 
though it cannot be proved whidi of tbe two statements is false.* A person m^ 
be diarged with and convicted of giving false evidence on two statements to two 
Courts which are contradictory and irreconcilable, although it may not be proved 
which of those statements is false. Bach of those statements should be separately 
charged and an attempt should be made to prove that one of them is false. A duuge 
in the altmiative may be framed to provide against a failure to prove that either 
of them is felse [iiide Schedule V, Form xxviii (ii) (4) ]. Prosecution or convretion 
in the alternative in regard to contradictory statements is justifiable only when the 
prosecution is unable to prove which of the contradictory statements is false. 

237. (i) If, in the case mentioned in section 286, the accused is 

When a person charged with one offence, and it appears in evidence 
is charged with one that he committed a different offence for which he 
offence, he can be might have been charged under the provisions of 
^®^icted of that section,' he may be convicted of the offence 
anotner. which he is shown to liave committed, although he 

was not charged with ik 

(2) [Repealed by Act X VIII of 1923, s. 63*] 

* IIXOSTBATION. 

A is diarged with theft. It appears that he committed the offence of criminal 
breach of trust, or that of receiving stolen goods. He may be convicted of criminal 
breach of trust or of receiving stolen goods (as the case may be) though he was not 
charged with such offence. 

COMMENT.—This section empowers the Court to convict the accused of 
an offence for which no charge has been framed but for which a charge mi^it have 
been framed under s. 286 ; so that for want of a specific charge there should not be a 
IhOuxe of justice. * 

• See 8. 282, supra, which provides for the course which a Court of appeal or 
revision should take when a person has been convicted without any charge or on 
au erroneous charge. 

1. * Offence for which he mi^t have been charged undmr the provtslons 

of that aection.'—A mmi n^ be <M>nvicted of an offence, although there has been 
no charge in respect of it, if me evidence isauch as to establish a charge that mi^t 

* Ran^ St^dboToo, (1885) 10 Bom. * Janeshar Das, (1929) 51 All. 454. 

124. ^ * O./., 1907, part V, p. 867. 

• ICaffu, (188^ 5 All. 288.4 
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have been made. Five penons were charged under a. 802, Penal Ck»dc, with murder, 
and two of them were convicted. The evidence establUdied that the other throe 
had asaisted to remove the body, knowing that a murder had been committed. 
Without any farther charge being made, they were convicted under a. 201 of cauaing 
the diaappearanoe of evidence. It was held that the conviction without* a fhrther 
charge being made was warranted by this section.^ If the accused could not have 
been charged for the offence which he is shown to have committed under the provisioiis 
of a. 286 then this section cannot apply. This section must be read with a. 286. 
If the facts of the case do not fidl under s. 286, this section has no application.* 
Offences charged and offencxss shown to have been committed mu|t be ciognate 
offences, e.g. criminal breach of trust and attempt to cheat.* The Calcutta and the 
Nagpur High Courts have held that a person can be cwnvicsted for abetment of theft 
whoa he is charged only with the substantive offence of theft.* The Nagpur High 
Court has, however, held that he c»nnot be convicsted of abetment if the evMence 
adduced in support of the charge for the substantive offence does not give noticx to 
the accused of all the focsts which constitute abetment.* The Allahabad, the 
Bcunbay end the Madras High Court” have held to the contrary,* 

238. (I) When a person is charged with an offence consisting of 
When offence several particulars, a combination of some only of 
prewed included in which constitutes a complete minor offence,* and 
offence charged. such combination is provcid, but the remaining 
particulars are not proved, he may be convictecl of the minor offence, 
though he was not charged with it. 

(2) When a person is charged with an offence and facts are proved 
which reduced it to a minor offence, he may be convicted of the minor 
offence, although he is not charged with it. 

(2A) When a person is charged with an offence, he may be con¬ 
victed of an attempt to commit such offence although the attempt is not 
separately charged. 

(3) Nothing in this section shall be deemed to authorize a convic¬ 
tion of any offence referred to in section 198 or section 199 when no 
complaint has been made as required by that section. 

nXITBTRATIONS. 

(a) A is charged, under section 407 of the Indian Penal Code, with criminal 
breach of trust in respect of property entrusted to him as a carrier. It appears 
that he did commit criminal breach of trust under section 406 in respect of the 
property, but that it was not entrusted to him as a carrier. He may be convicted 
criminal breach of trust under section 406. > 

(A) A is charged, under section 825 of the Indian Penal Code, with causing 
grievous hurt. He proves that he acted on grave and sudden provocation. He 
may be convicted under section.835 of that Code. 

* B(^, (1025) 52 I. A. 191, 6 Lah. Cal. 1102; Provincial aovernment. Central 
226, 27 Bom. I.. R. 707. The Calcutta Prot^nces and Berar v. Gomc^, [1044] 
H4d* Court doubts the correctness of Nag^ 580. 

this decision in Istahar Khondkart * Provimnal Oovemmentt Central 
(1085) 02 CaL 056. « Prooineea and Berar v. Oamajit Ibid. 

* Harun Bashidt (1025) 58 Cal. 406. * MaUabir Prasad (1026) 49 All. 

* Banu^ao JicbtyiraOt (1875) 12 120; Raghya, (1924) 26 ^m. L. R. 828; 

B. H. C. R. 1. PadmanMka Par^annaya, (1000) 88 

* DdApraaad Kataatar, (1082) 59 Mad. 204. ‘ 



SECS. 287-288.] 


CHABOE. 


187 


COMMENT.—This sectioa apiriies to oases in wlikdi the charge is of an offienoe 
which consists of several particulars, a comhinatlon of some only of whi^ oonstitutea 
a complete minor offence. The graver cbargB in such cases gives to the accused 
notice of all the circunistanoes going to constitute the minor ime ofwhidk he may 
be convicted. The latter is arrived at by mere subtraction from the former. But 
when this is not the case, where the circumstances, embodied in the major charge,, 
do not necessarily, and accoidii^ to the definition of the offence. Imputed by that 
charge, constitute the minor offence also, the principle no longer applies, because 
notice of the former does not necessarily involve notice of all that'^nstitates the 
latter. The q^ion is not intended to apply to a collateral offence.' 

1. * A combination of some only of which constitutes a complete minor 
offence. *—Some of the acts which are a component part of the original idbarge 
must cMHistitute a minor offencie. The Court can then convict the accused of the 
minor offence even though he is not charged with it. But the Court must see that 
the accused is not prejudiced thereby. In determining the question of prejudice,, 
the nature of the case made at the trial, the evidence given, and the line of defence 
of the accused, are matters to be taken into consideration.* 

* Minor offence.'—The words ** minor offence ” have not been defined by 
law; they arg to be taken, not in any technical sense, but in their ordinary sense.* 
Under this section the Court can €x>nvict a person of a minor offence although he 
was charged with a major offence; but it does not enable a Court to convicthim of 
a major offence, when he is charged with a minor offence.* 

An offence under s. 805, Penal Code (abducting a woman for wrongful con¬ 
finement), is a minor offence as compared with offences under ss. 866 (abducting 
a woman for illicit intercourse) and 370 (rape).* An offence vmder s. 460 (lurking 
house-trespass) is a minor offence as compared with an offence under a. 467 (lurking 
house-trespass to commit theft).* A person charged with an offence under s. 804> 
(culpable homicide) or with one under s. 326 (grievous hurt) may be convicted of an 
offence under s. 323 (hurt).* 

Power of jury to reqim finding on minor offence.—This section invests a 
jury trying an offence triable by a jury, with authoHty to find, as sn indident to 
such trial, that certain facts only are proved at the trial, which facts constitute 
a minor offence, and rSturn a verdict of guilty of such offence though such minor 
offence be not triable by a jury; and a Sessions Judge may thereupon record 
judgment convicting the accused of such minor offence althougli he is not charged 
with it.* 

On the trial of an accused by a Sessions Judge with the aid of assessors for 
an offence so triable, it is competent to the Judge to convict the accused of a minor 
offence, though the minor offence is triable only by a jury.* Where an accused is 
tried by a jury for an offence under s. 412, Penal Code, it is competent to convict 
him for an' offence under s. 411 (which is triable by assessors) even though no separate 
•charge under s. 411 lias been framed at the trial.** 

Per West, J., in Chand JVur, * Dasarafh Mandal, (1007) 84 Cal. 
(1874) 11 B. H. C. R. 240. ^ 326. 

* Karali PreStad Guru, (1916/ 44 * Pattikadan Vmmaru, (1002) 26 

Cal. 868. Mad. 248; Deqji Govin^/i, (1895)^20 

* Sitanath Mandat, (IB^) 22 Cal. JBom. 215. 

1006. . * Changfmda, (1020) 22 Bern. I,. 

* Durgya, ASOO) 1 Bom. L. R. 618. R. 1241, 45 Bom. 610. 

* Sitanath Mitndal, sup. ’ '* Gulabchand Doat^, (1026) 27 Boro.. 

* Karali Praiad Ownt, siv. * 1*. R. 1416. 
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Sub-section (2A).—person charged with an offence may be convicted of an 
attempt to cmminit that offence although the attempt is not separately idiarged. 

Sub-section (3).—^A person charged with an offence cannot be convicted of 
a minor offence which requires a complaint by an aggrieved person. 

What persons 239. The following persons may be charged 

may [be cbaiged and tried together,* namely :— 
jointly. 

{a) pem>Ds accused of the same offence* committed in the course 
of the same transaction ; 

(b) persons accused of an offence and persons accused of abetment, 
or of an attempt to commit such offence ; 

(c) persons accused of more than one offence of the same kind, 
within the meaning of section 284 committed by them jointly within the 
period of twelve months ; 

(d) persons accused of different offences committed in the course of 
the same transaction ;* 

(e) ^ persons accused of an offence which includes theft, extortion, 
or^ cnminial misappropriation, and persons accused of rec^ving or re¬ 
taining, or assisting in the disposal or concealment of, property possession 
of which is alleged to have been transferred by any such offence commit¬ 
ted by the first-named persons, or of abetment of or attempting to 
commit any such last-named offence; 

.(/) persons accused of offences under sections 411 and 414 of the 
Indian Penal Code or eitlier of those sections in respect of stolen property 
the possession of which has been transferred by one offence ; and 

(g) persons accused of any offence under Chapter XII of the Indian 
Penal Code relating to counterfeit coin, and persons accused of any other 
offence under tlie said Chapter relating to the same coin, or of abetment 
of or attempting to conunit any such offence ; , 

and the provisions contained in the former part of this Chapter sliall, 
so far as may be, apply to all such charges. 

COMMENT.—The foregoing ss. 283 to 238 have provided for joinder of 
ohaxges against the same accused person in the same trial. This section provides 
for jfdnder of charges against more than one accused perstm in the same trial. 

This section is the lost exception to s. 238 which lays down the general princdplc 
that every oftence must be charged and teied separately. This is the only section 
whUdr authorizes a joint trial of several persons under cinmmstances specified in the 
section. Except in cases flailing under this sectuxi, a joint trial of several accused 
persons renders the trial invalid. 

Clauses (a) to (g) provide for cases in which accused may be charged and 
tried jointly. 

Hie purpose-'Of the Legislature In-laying down various restriotions with regard 
to diaiges against a number of persons, or of^different charges against the same 
person, was to avoid embarrassing the accused by a multiplicity of charges or by 
bringing together evidence relating to a number of accz.sed persons; and so in oases 
where mandatoiy provisions as to the joihing of charges are disregarded, it is reason¬ 
able to presume that the accused has been prejudiced because bis'^iial has been 
oonqplicated and bis defence therefore rendered m^re difficult. Where there is a 
misjoinder of accused persom, there is ahruya a possibili^ that the Court will be 
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unoonseioudy prejudiced by evidenoe that would be inelevant if the aocuaed were 
tried Mpaxately. A misjoinder does not ahrays vitiate a trial but a Court should 
ordinarily presume prejudice until it is quite certain that there could have been 
none.* 

Even where s. 285 and thin section justify a joinder, it should not be resorted 
to if there is a risk of embarrassment to the defence, c.g. charges of murder of several 
perscHiB and of arson must embarrass and bewilder the accused in their defoice, and 
confuse the jury.* 

1. * May be charged and tried together.'—This section is only an enabling 
section and doles not trammel the discretion of the Court. The Court hu a ducretion 
to proceed jointly or separately against the accused persons. The Court must sec 
that the accused are not preju^oed by the joint trial. 

Clause (a).—2. * Accused of the same offence.*—^Persons accused of the 

same offence committed in the course of the same transactiem can be tried under 
this clause. If different <dFences are committed in the course of the same tiansac- 
tiem, then clause (d) will apply. The words “ the same offence ” indicate the same 
physical act of crime. The test is whether the two persons are engaged in <Hie 
treuisaction, and to determine that it is necessary to regard the fects from the point 
of view of those two persons. If they are animated by a common purpose, and 
there is continuity in their action then surely there is one transaction so far ag they 
are concerned. It may even be that community of purpose is not necessary.* 

As to the meaning of the expression * in the course of the same transaction,* 
see cl. (d). 

Cases.—^VVhere certain persons, who were witnesses on the same side, gave 
false evidence on the same point to the same effect to prove the same fact, it was 
held that the evidence was given in the same transaction and that their joint trial 
/or perjury was legal.* Two sets of accused persons, who were cutting trees in 
different parts of a forest which had been leased to the complainant, were sdl tried 
together, although separate charges were framed against the two sets of accused, 
and they were convict^. The Courts below did not find that there was an intention 
or object conunon to the two sets of accused. It was held that there was a mis¬ 
joinder of parties; and that the case riiould be remanded for firesh and separate 
trials of the two sets of accused.* 

Clause (b).—^A person charged with a substantive offence can be tried jointly 
with a person accused of abetment, or of an attempt to commit such offence. But 
abetment must have taken place within the jurisdiction of the Court trying the 
substantive offence.* Where a railway ticket collector handed over two used tickets- 
to another person, instructing him to apply for a refund of the fares covered by 
the same as unused tickets at the place of issue, and the latter made an application 
but was discovered in the act, it was held that the jerint trial of the ticket collector 
pn charges imder ss. 408, 420 and 109 and the other under ss. 420 and 511 of toe 
Penal Code was legal.* 


* Momgan v. Roshan AH Schib, 
[1942] Mad. 822. » 

* AHmaddin NaskoTf (102A) 52 Cal. 

258. ' 

* Per Crump, J., in Stomal Punam- 
duatd, (1926) 29 Bom. L. R. 170, 171, 
51 Bom. 310. 

* Ibtfi-uz-zamdnt (1925) 48^ All. 825 ; 


Stsmdl Punamdiand, (1926) 29 Bom. 
L. R. 170, 61 Bom. 310. 

* Moongan v. Rodian AH Sahibs 


nup. 

Siuhidanandam v. Qopaia Ayyastr 
gar, (1929) 52 Mad. 991 

* KaK Das ChukerbuHy^ ( 1011 ) 38 
Cal. 458. 
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C3ause (c).—Section 284 provides for the case of a person who Is accused of 
more offences than one of the same kind committed within the qwce of twelve 
months firom the first to the last of such offences. This clause provides for the 
case where several persons commit several offences of the same kind within a period 
-of twelve months. It is not necessary that all the offences must have been committed 
in the course of the same transaction. But it is necessary that they should have 
been committed jointly. If they are independent of one another the accused cannot 
be tried jointly. , 

Clause (d).—3. * In the course of the same transaction. *—^Persons accused 

of different offences committed in the course of the same transaction may be tried 
jointly.* But if the transaction is not the same they caimot be so tried. 

The offences charged shall be committed * in the course of the same transac* 
tion.* The point of time at whirir the section requires that condition to be fulfilled 
is that of the accusation, and not that of the eventual result. It is on the basis of 
what appears on the face of the accusation that the Court may proceed to charge 
and try, and it is iminateiial that, if *he opinion of the Magistrate as to the existence 
of a same transaction proves to be wrong in law, the prosecution will thereby be 
enabled at the trial to join separate offences contrary to the terms of ss. 234 and 
285. This clause is expressly an exception from s. 233 and enables a plurality of 
offences to be dealt with in the same trial. But it docs not import either expressly 
or by implication the limitation set out in s. 234, according to which not more than 
three offences of the same kind committed within the^ space of twelve months can 
be tried together, or the limitation contained in s. 235(2), under which more offences 
than one committed by the same person can only be tried together if they are in one 
series of acts so conneited together as to form the same transaction, in which case 
there is no specific limit of number. Nor is there any limit of number of offences 
specified in this clause. The one and only limitation there is that the accusation 
should be of offences committed in the course of the same transaction.” Where 
several persons conspire to commit offences, and commit overt acts in pursuance 
<if the conspiracy (a circumstance which makes the act of one the act of each and 
tdl the conspirators), these acta are committed in the course of the same transaction 
whU^ embraces the conspiracy and the acts done imder it. The common cencert 
and agreement which constitute the conspiracy serve to uni^ the acts done under it. 
Identity of time is not an essential element m determining whether certain events 
form the same transaction within the meaning of this section. It is the continuity 
of action and the sameness of purpose tliat determine whether the events constitute 
the same transaction.* 

Where the accusation against all the accused persons is that they carried out 
^ single scheme by successive acts done at intervals, and there was a complete 
unity of project, and the whole series of acts were so linked together by one motive 
and design as to constitute one transaction within the meaning of this section, a 
joint trial is not only legal but is demanded in the interest of public time and oon-i 
venience. The foundation for the procedure is the association of two or mote 
persons concurring from start to finish to attain the same end.* 

* OqnOy Legal Remembrtmeer v. •’Ganesh Naragan, (1912) 14 Bom. 

KaOash Ckandra Cihoact (1914) 42 L. R. 972^ Kuahai MtdUkt (1928) 50 
Cal. 730. • CaL 1004, 1009; DaUo HamruaO^ 

* Babulai t Sailendra Nath, (1988) (1905) 7 Bom. L. R. „688, 80 Bom. 
40 Bom. L. R. 787, 65 I.A. 158, [1988] 49; fibnui RagAunotA, ag28) 81 Bmn. 
2 CaL 295; Chhoteywian, {1987} Nag. L. R. 148, 58 Bom. 844. 

165. 
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A fight between two parties cannot be treated as a ** transactiiMi '* within 
the meaning of this section. The two parties ciumot regularly be charged in the 
sametriaM 

Security proceedings.—The provisions of this section read with s. 117 are 
applicable where several persons are required to furnish security for keeping tiie 
peace under s. 107. A joint inquiry in the case of such persons b therefore not 
ipso facto UlegaL* The main principles applicable to a criminal trial regarding 
joinder oFeharges and the joint trial of accused persons should be applied to inquiries 
under s. 107.* 

Gases.—Offences committed in course of same transaction.—A person 
who csommits criminal breach of trust can be tried jointly with the person who 
receives the property obtained by the breach of trust.* The person who acts as an 
agent to receive a bribe on behalf of another and the person who accepts it can be 
tried jointly, because it is the * same transaction.' The one obtains and the other 
i^eceives.* Where the accused were all alleged to have been members of a secret 
society, and to have joined in the unlswfot enterprise and with others, known and 
unknown, to. have conspired to wage war or to deprive the King of the sovereignty 
of British India, and to have collected arms and ammunition with such intent and 
to have actually waged war, it was held that the joint trial of the accused on charges 
under ss. 121, 121A, 122 and 123 of the Penal Code was not bad for mi^oinder of 
persons or charges.* The printer and the publisher of a seditious pamphlet £aa be 
tried jointly, because they are concerned in the same transaction in regard to the 
publication of the pamphlet.’ 

Offences not committed in course of same transaction.—^Five persons 
were charged with having committed the ofTence of rioting on December 5; four 
■out of those persons, and one F, were charged with having committed the offence 
of criminal trespass on December 9. These two cases were tried together in one 
triaL It was held that the trial was illegal.* 

The accused entered upon a plot of land belonging to the complainant and 
looted hb linseed crop, and on the following day they entered upon another plot 
and looted his tobacco. All of them were tried jointly, and convicted under ss. 148 
and 379 of the Penal pode in respect of each cxscurrencc. It was held that the 
events of the two different days were not partsof the same transaction, and that the 
trial was bad.* Where one accused was charged with having misappropriated 
certain sums of money, another accused with having misappropriated part tmly 
of the same monies, each act of misappropriation being complete in itself, and the 
third accused was charged with having abetted the two, it was held that they could 
not be tried together.** 

Clause (e).—^When one person b accused of an offence which includes theft, 
extortion, or criminal misappropriation, and adother of receiving or retaining or 
•dbposing of the stolen property, they may be tried jointly.** The thbf and the re* 


* Chandra Bhuiffa^ (1892) 20 CaL 
•587 p 

*' Abdtd Kadhr, (1886) 9 AU. %52; 
Ndthu, (1884) 6 AU. 214. 

* Baehu MuBah v. Sia Bam Singhs 
<1886) 44 Cal. 868. 

* Befa&Aa<^1904) 6 Bom. L. R. 517. 

* Shriwioast (1905) 7 Bom. L. R. 687. 

* Barindra Kumar Ohdoe* (1900) 


37 Cal. 467. 

’ SharUaram Alirajkar, (1027) 30 
Bom. L. R. 820. 

* ChamH Singh, (1887) 14 Cal. 895 ; 
Gobind Koen, (1902) 29 Cal. 385. 

• Budhai Sheik, (1905) 88 Cal. 298. 

*• K. Meeriah, (1080) 8 Ran. 682. 

** The deebions to tibe contrary are 
no longer of any authority. 
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ceiver of the stolen property may be jointly tried.^ Daooity and receiving stokn 
property in the commiasion of the daooity may be tried together.* Under ols. (a) 
and ie)f three persons jointly committing thefts cm two different occasions within 
a period of twelve months can be tried at the same trial. Under cl. (e) joint trial 
would also be legnl if two of them were diarged with theft under s. 880 of the Indian 
Penal Code and one under s. 411 for each of these occurrences.* 


Two bicycles were stolen from different places, and in each case one A, an 
empk^ee of R who kept a bicycle shop, was seen loitering in the neighbourhood 
about the time when the bicycles disappeared. Parts of each of the stolen bU^eles 
were afterwards found, some in the shop of R and some in the house cf <me N. It 
was held that the joint trial of three persons for offences under ss. 879 and 411 of 
the Penal Code was not illegal.* 

Clause (f).—^Persons accused of offences under ss. 411 and 414 of the Penal 
Code in respect of stolen property the possession of which has been transferred by 
one (dfence may be tried together.* The expression “ possession of which has been 
transferred by one offence '* refers to the original theft of the stolen property.* 
Where several articles stolen at one theft are received by different persons, all or 
any of the receivers are triable jointly for the offence of receiving stolen property.* 
If mc»e than one offence of theft has been coimnitted in respect of certain pnqierty, 
then the persons in possession of such stolen property which has been secured by 
means of the commission of several offences of theft or robbery, etc., cannot be 
tried jointly.* 

Clause (g).—^This clause provides for the joint trial of offences under Chapter 
XII of the Penal Code relating to the same coin and abetment of or attempt to- 
commit any such offence. 


240. When a charge containing more heads than one is framed 
Withdrawal o f Agninst the same person, and when a conviction has 


remaining charges 
on conviction on 
one of several 
charges. 


been had on one or more of them, the complainant, 
or the officer conducting the prosecution, may, witli 
the Qonsent of the Court, withdraw the remaining 
charge or charges, or the Court of its own accord 
may stay the inquiry into, or trial of, such charge or charges. Such 
withdrawal shall have the effect of an acquitt^ on such charge or 
charges, unless the conviction be set aside, in which case the said Court 
(subject to the order of the Court setting aside the conviction) may pro¬ 
ceed with the inquiry into or trial of the charge or charges so withdrawn. 


COMMENT.—^This section applies where a person is accused of several of¬ 
fences, or where there are charges of several dlstinot offences. 


> Bkima, (1818) 88 AU. 311: Nowob, 
(1986) 18 JLah. 62. 

* Dur§a Prasad, (1922) 45 All. 228. 

* StmerinierukrU and Bemembraneer • 
of Ledu Affairs, Bernal v. RaghuJed 
Brahamn, (IMS) 62 Cal. 946. 

« Avmar, (1921) 44 All. 276. 

* Keshao Krishna, (1904) 6 Bom. 


L. R 361. The decUions to the con¬ 
trary are no longer of any authority. 

* iMkha^Anura, (1981) 84 Bom. L. 
R. 801. 

* Musammat OuKania^ (1927) 6 Pat. 

588. ^ 

* Bhagg^ (1985) 1) Lude. 70. 
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CHAPTER XX. 


Of the Tbxal of Summons-cases bv Maoistbates. 

Prooedute in 241. The following prooedtire shall be observed 
mminom-caBes. by Magistrates in the trial of summons-cases. 

COMMENT.—^The * trial * of a criminal eaaS means .the proceeding which 
conunenoes when the case is called on with the Magistrate on the bendi. the accused 
in the dock, ind the representatives of the prosecutkm and defence, if the accused 
be defended, present in Court for the hearing of the case.* Chapter XX deals 
with the trial of summons-cases: Chapter XXI, with warrant-cases. As to a 
** summons-case,” see s. 4, d. (o), supra. There is no provisimi in either Chapter 
to authorize the Magistrate to try any case except tinder the Chapter applicable to 
the particular case; that is, a warrant-case cannot be tried under Chapter XX, 
or a summons-fxue under Chapter XXI. If the aarrant-case is not proved, the 
Magistrate may proceed with the summons-case according to the procedure 'laid 
down in this Chapter.* 

A summons-case is generally the result of a complaint. On a complaint being 
made the complainant is examined (s. 200) and process issued for the attendance 
of the accused (a. 204). The procedure at the trial is laid down by this Chapter. 

Summons-case and warrant-case arising out of same transactidin.— 
In the investigation of a complaint, which forms the subject of two distinct charges 
arising out of the same transaction, one of udiidh is a sumnums and the other 
a warrant-case, the procedure should be that prescribed for warrant-eases.' If a 
Magistrate tries a warrant-case as a summons-case, the procedure is something 
more than an irregularity, and the conviction will be set aside.* 

Commitment.—Summons-cases cannot be committed to the Court of Session 
because there is no warrant for such commitment and the Magistrate can adequately 
punish the offenders. If a <»mmittal is made, it exm be quashed as illegal.* 

242. When the accused appears or is brought before the Magistrate, 
Substance of ac- fhe particulstrs of the offence of which he is accused 
eusation to be shall be stated' to him, and he shall be asked if he 
stated. has any cause to show why he should not be con¬ 

victed ; but it shall not be necessary to frame a formal charge.' 

COMMENT.—^This section provides for the procedure when the accused or 
his pleader (s. 205) appears. Section 247 provides for the course to be adopted 
if the complainant does not appear. 

1. * The particulars of the offence .... shall be stated.*—It is necessary 

that the accused should have a dear statement made to him as to the particulars 
of the offence of which he is charged.* Omission to sUite the particulars and t» 
guestion him if he has any cause to show vitiates the trial.* 


* Dagclu V. JPunja, (1986) 38 Bom. 

L. R. 1189, [1937j Bom. 211. . 

* Popadu, (1884) 7 Mad. 454. 

* Rajnarain Koonwar v. Laia Tamoli 
Jtaut, (1884) 11 Cal.' 91; Hossein 

* SardoT V. KaJu S€trdary (1902) 29 Col. 
481; SiMumadri, (1915) 39 Mi^. 508; 
Ragfuiaiilu NaUker v. Str^aTam^ (1918) 
41 Mad. 727 ; Saiiisudin, (IBMf 22 Bom. 


711. 

* CMnmpayant (1906) 29 Mad. 

372. 

■ Dharam Sing^, (1906) 3 A. I>. J. B. 
14, 26 A. W. N. 28. 

* Achargee LtM, (1878) 8 C. L. R. 87. 

* Gopai Krishna SedM v. MaHlaU 
(1926) 54 Cal. 359. 
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2. * It Khali not be necessary to frame a formal charge.*—^In a sununons 
trial there is a chacg^ of an oflSenoe. although it is not necessaiy to embody it in 
writing in accordance with the provisions of ss. 221-228 of the Code. But the pro¬ 
visions relating to joinder of charges and joint trial apply to the trial of sununons- 
cases.*' 

If a summons-case is tried jointly with a warrant-case, the procedure of the 
warrant-case is to be followedf A charge will then have to be drawn up for the 
sununons-case also. See Comment on s. 241, attpra. ^ 

243. If the accused admits that he has committed the offence of 

Conviction o n which he is accused, his admission shall be recorded 

admission of truth as nearly as possible in the words used by him ; and, 
of accusation. jf he shows no sufficient cause why he should not be 

convicted, the Magistrate may convict him accordingly. 

COMMENT.—The Magistrate has the discretion to convict the accused if be 
pleads guilty. He is not bound to do so if he thinks it is necessary to have evidence 
of the guilt of the accused. If thj accused admits some or all of the ftu^ts alleged 
by the prosecution but pleads ** not guilty,*' the Court is bound to proceed accord¬ 
ing to law by examining the witnesses for the prosecution and defence.* 

244. (i) If the Magistrate does not convict the accused-under the 

Procedure when preceding section or if the accused does not make 

no such admission such adznission, the Magisti*ate shall proceed to hear 
is made. the complainant (if any), and take all such evidence 

as may be produced in support of the prosecution, and also to hear the 
accused and take all such evidence as he produces in his defence ' 

Provided that the Magistrate shall not be bound to hear any person 
as complainant in any case in which the complaint has been made by a 
Ciourt. 

(2) The Magistrate niay, if he thinks fit, on the application of the 
complainant or accused, issue a summons to apy witness directing him 
to attend or to produce any document or other thing. 

(3) The Magistrate may, before sununoning any witness on such 
application, require tihat his reasonable expenses,*^ incurred in attending 
for the purposes of tiie trial, be deposited in Court. 

. COMMENT.—This section lays doum the procedure where the accused has 
not admitted the truth of the accusation or where the Mogistrate does not convict 
the accused under the preceding section. 

Sub section (1).—^If the accused does not make the admission under s. 243, 
the Magistrate is bound to hear the complainant and his witnesses; and he is not 
competent to acquit the accused without examining the complainanat and his 
witnesses.* 

It is the duty of the prosecution to call all the witnesses who prove their con¬ 
nection with the transaction fionnected with the prosecution, and who mast be 
able to give important information, if stydi witnesses are not called -without 
suffleient reason being shovm, the Court may properly draw dn inference adverse 

t San Dun, (1908) 2 Cr. L. J. 789, 680, Ct.^'r. No. 11 of 1801; Kari v., 

g L. B. R. 62, FJB. Muhammad Bakah, (1896) 18 AU. 221; 

* Somabhai, (1007) 0 Bom. L. R. AK v, La^mtNarain Midu^an, 

1846. (lOSlX^ AIL 416. 

* Toubnan, (1801) Uniep. Cr. C. 
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to the prosecution. The only thing that ean relieve Uie iwoseoutor ftom^eiJlini; 
siidi witnesses is the reasonable belief that, if called, they would not speak the 
truth. No such correqsonding inference can be drawn against an accused.* 

1. * Hear the accused and take all such evidence as he produces In 
hJs defence.'—^The Hagisirate is bound to examine all the witnesses produced by 
the accused. He has no discretion in the matter. He has no power to li^t the 
number of witnesses. A oonvictum by the Magistrate who refesed to examine 
a witness forinally tradered on behalf of the accused is ill^al.* 

Proviso.—^This proviso has been added to provide for the case where a com* 
plaint has bedn made by a Court. 


Sub-aectlon (3).—^Where a complainant is required to pay fees for sununon- 
ing witnesses, and feUs to do so, the Magistrate must deal with the case on the 
evidence before him, and is not justified in dismissing the conq>laint.* 

245. (1 ) If the Magistrate upon taking the evidence referred to in 
Acauittal section 244 and such fur^er evidence (if any) as he 

^ * may, of his own motion, cause to be produced, and 

(if he thinks fit) examining the accused, finds the accused not guilty, he 
shall record an order of acquittal. 

(2) Where the Magistrate does not proceed in accordance with the 
provisions of section 84d or section 562, he sh^l, if 
n nee. finds the accused guilty, pass sentence upon him 

according to law. 


COMMENT.—Under this section there must eitlier be acquittal or conviction. 

246. A Magistrate may, under section 248 or section 245, convict 
Finding not l^he accus^ of any offence triable under this Chapter 
limited by com- which from the hicts admitted or proved he appears 
plaint or summons, to have committed, whatever may be the nature of 
the complaint or summons. 

COMMENT.—^This scsdfcion gives a Magistrate disqretion to proceed in those 
cases where the evidence for the prosecution establishes an offence other than 
that referred to in the <^mplaint or summons. If the Magistrate thinks that an 
offence different from that referred to in the complaint or the summons is prima 
fecie established be must act according to the provisions of s. 242. He must state 
the particulars of such offence to the accused so that he may be able to make his 
vlefenoe accordingly. ^ 

247.. If the summons has been issued on complaint, and upon the 
„ day appointed for the appearance of the accused, or 

may be adjourned, the complainant does not appear,* 
the Magistrate shall, notwithstanding anything hereinbefore contained, 
acquit &e accused,* imless for some reason he thinks proper to adjourn 
the hearing of the case to some other day: 

Provided that, where the complainant is a public servant and Us 
persona] attendance is no^required, the Magistrate may dispense with 
. his attendance, and proceed with the case. 


* mwmo HAn*. (1881) 8 Cal. 121; (1869) 4 Ben. L. R. (Appx.) TT, 12 W. 

Mukammad Yunuat (1022) 60 Ohl. 818. R. (C^.) 77. 

* Makima Cj^ndra Ch’JUtirtuUyt * KongndUt (1882) 6 Mad, 160. 
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COMMENT.!—This section apfdies where the comphUnant does not appear 
in a suinmoiis>case. Section 269 is tiie corresponding section in a waiTant<«aae. 

On default of the complainant's appearance the Magistrate hag a discretion 
either to dismiss ^e complaint and acquit the accused or to a^Joum the hearing. 

1. * The complainant does not appear.*—If the complainuit is re p r ese nted 

by a pleader (s. 4 (r) ] his personal aj^iearanoe will not be regarded as indiqienBable'. 
But the appearance of the complainant's pleader is not equivalent to the appear^ 
ance of the complainant within the meaning of this section.* Absence of the com¬ 
plainant on the day fixed for the hearing is a sufficient reason for the dismissal 
of the complaint. * 

2. 'The Magistrate shall .... acquit the accused.*—^Thc accused is 
entitled to be acquitted if the comfdainant is i^bsent and the Court does not adjourn 
the hearing of the case. The Magistrate is not bound to wait until the Court is 
about to close for the day.* 


Where a complainant was ptesent in the Court of a Bfagistrate who had pre¬ 
viously dealt with the case, under the belief that it would be heard by him, but 
it was taken up and dismissed by the Chief Presidency Magistrate without the 
knowledge of the complainant, it was held that the order of acquittal was wrong.* 

Revival of complaint after acquittal.—There is no provision in the Code 
enpowering a Magistrate to revive a case after an order of acquittal under this 
section.* An acqtiittal owing to the absence of the conqilainant bars a subsequent 
trial of the accused for the same offence.* Even where a case is disposed of owing 
to the abseniK of the complainant and the accused, fiirther proceedings are barred. 
The provbitm in s. 408 that a fresh trial will not be barred unless the accused has 
in the first case been " tfied ’* does not limit the effect of an order of acquittal under 
this section.* 


An acquittal on a date not fixed for hearing or when the complainant had 
no notice of the adjoumedldatq is a nullity and does not bar farther proceedings. 
But the order of acquittal should be set aside before the case can proceed.* 


248. If a compidiiiant, at any time before a final order is passed in 
r under this Chapter, satisfies the M^strate 

ooimsl^S^''^ that there are sufficient grrarids for permitting him 

^ to withdraw his complai^' the Magistrate may 

permit him to withdraw the same, and shall thereupon acquit the 
accused.* 


COMMENT.^—^This secti<m applies to summons-cases.* It is diseretiono: y 
with the Magistrate to permit the complainant to withdraw his conq>laint or not. 

Where the offence charged is a “ warrant ” and not a “ summons ” case, a 
Magistrate ought to proceed with the inquiry or trial in spite of the withdrawal 


* Pmnagm^ KnOayyant . (1003) 2 
Weir 800. 

■ KtOtiyali 'v. Pari Makri, (1884) 
7 Mad. 856. 

* Good v. Gunpat Rai. (1019) 47 
Cal. 147. 

* Ram Coomar v. Ramiee^ (18Q8) 
4 C. W. N. 26. 

■ BhupatiMuioahan Mukhtrji v. 
Andtfdbhw^an Mukherjeet (1935) 62 
Oil. 2119. ' 


* GuggUapu Paddaya of Patakut, 
(1910) 84 Mad. 258; Dutta» (1022) 
45 All. 58 ; Dtukkula Lot Sahib, (1017) 
4Q^Mad. 076. 

** BhupaHNutoahehi Mukheifee v. 
Amiydbhooahan Mukherjee, (1085) 62 
Cal. 1119. 

* Oaneah Narayan Salthet (1880) 18’ 
Bom. 600; Murray, (1898) 21 Col. 
108; Kantkhod Bttada, (1012) 87 Bom. 
860, 15 Bom. E. R. 6(. 
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<tt the ooloqplalnant, if he finds the donents of an oJCenoe on the Ihets set fiMtih 
in the complaint.*' 

1. * If a complainant .... aatlafles the Magistrate .... there are suf¬ 
ficient grounds .... to withdraw his complaint.'—This section is intended to 
apply to cases instituted upon complaint The next section applies to oases 
instituted otherwise than upon ** complaint.’* 

A case is withdrawn under this section without the consmt of the accused. 
A case is compromised if with the consent of the accused it is withdrawn. 

** C!ompiomise ** is a word which in itself contemplates an arrangement to 
which there are two parties. ** Withdrawal ** has no sudx meaning.* See Com¬ 
ment on s 845, infra. 

2. * Shall thereupon acquit the accused. *—^The Magistrate acquitting the 
accused must be competent to deal with the case, otherwise the acquittal will not 
bar a fresh trial.* 

249. In any case instituted otherwise than upon complaint, a 
Power to stop Presidency Magistrate, a Magistrate of first 

proceedings when or with the previous sanction of the District Magis- 
no complainant. trate, any other Magistrate may, for reasons to be 
recorded by him, stop the proceedings at any stage without pronouncing 
any judgment either of acquittal or conviction, and may thereupon 
rdease the accused. * 

COMMENT.—This section applies to cases instituted otherwise than iqxm 
complaint. An order under this section does not amount to an acquittal <nr to a 
discharge. The stopping of proceedings under this section is not an acquittal in 
bar of further proceedings (s. 408, Expln.) 

Frivolous Accusations in Summons and Warrant Cases. 

250. (1) If, in any case instituted upon csomplaint or upon infor- 
False, ftivolons mation given to a police-ofiieer or to a M^istrate,^ 

or vexatious accu- one or more persons* is or are accused before a 
sations. Magistrate of any offence triable by a Magistrate,* 

and the Magistrate by whom the case is heard discharges or acquits* all 
or any of the accus^ and is of opinion that the accusation against 
them or any of them was false and either frivolous or vexatious,* the 
Magistrate may, by his order of discharge or acquittal,* if the person 
upon whose complaint or information the accus^ktion was nWle is presrait, 
c^ upon him forthwith to show cause why ITe should not pay compensa¬ 
tion*. to such accused or to each or any of such accused when there are 
more than one, or, if such person is not present direct the issue of a 
summons to him to appear and show cause as aforesaid. 

(2) The Magistrate shall record* and consider any cause whidi such 
cbmplainant or informant may show, and if he is satisfied that the 
accusation was false and either frivolous or vexatious may, for reasons 
to be recorded, direct that compensation to such amount not exceeding 
one hundred rupfies or, if the Mc^trate is a Magistrate of the third class, 
not exceeding fifty rupeesi as he may determine, be paid by such 
complainant <a informant to the accused or to each or any of them. 

* Cfonetk Nwayan Sathe, (1^8) 13 * Baifon AU, (1916) 20 C. W. N. 

Bom. 000. . . • 1209. 

* <Aendtayya,J^900) 28 Mafl. 620. * Samsudin, (1896) 22 Bom. 711. 
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{2A) The Magistrate may, by the order directing paymcmt of the 
compensation under sub-section (2), further order that, in drfault of pay- 
meht, the person ordered to pay such compensation shall suffer simple 
imprisonment for a period not exceeding thuty days. 

(2B) When any person is imprisoned under sub-section (2A), the 
provisions of sections 68 and 69 of the Indian Penal Code shall, so far 
as may be, apply. 

(2C) No person who has been directed to pay compensation under 
this section shall, by reason of such order, be exempted from any civil or 
criminal liability in respect of the complaint made or information given 
by him: 

Provided that any amount paid to an accused person under this 
section shall be taken into account in awarding compensation to such 
person in any subsequent civil suit relating to the same matter. 

(3) A complainant or informant who has been ordered under sub¬ 
section (2) by a Magistrate of the second or third class to pay compen¬ 
sation or has been so ordered by any other Magistrate to pay (K>mpensa- 
tion exceeding fifty rupees may appeal from toe order, in so far as the 
order relates to the payment of the compensation, as if such complainant 
or informant had been convicted on a trial held by such Magistrate. 

(^) When an order for pa 3 rment of compensation to an accused 
person is made in a case which is subject to appeal under sub-section (S), 
toe compensation shall not be paid to him before the period allowed for 
the presentation of the appeal has elapsed, or, if an appeal is presented, 
before the appeal has been decided and, where such order is made in a 
case which is not so subject to appeal, the compensation shall not be 
paid before the expiration of one month from the date of the order. 

(5) [Repealed hy Act XVIII of 1923, s, 69,^ 

COMMENT.—^The Magistrate before taking action under this section has to 
satisfy himself that the complaint was (1) false, and (2) frivolous or vexatious. 
He must also decide at the time of acquitting the accused whether he should exer¬ 
cise his powers under this section and not postpone it to* a later date. 

Object.—The object of the section is not to punish the complainant, but, 
by a summary order, to award some compensation to the person against whom n 
frivolous or vexatious accusation is brought, leaving it to him to obtain further 
redress against the complainant, if he seeks for it by a regular civil suit or crimiiut 
prosecution.* 

Scope.—This section may be applied in suiftmons-cases, whether tried sum¬ 
marily or not.* Where a complaint alleges an offence which is exclusively triable 
by the Court of Session as well as an offence which is triable by a Magistrate, and 
after inquiry the Magistrate finds that the complaint was not justified, he has powlr 
to award compensation under this section in respect of that part the omnplaint 
wbiidi he has frill power to deal witih.* 

Sub-section (I).—1. ' In any case instituted upon cAmplaint or upon 

hotformatlon given to a police-officer or to a Magistrate.'—^The operation of 
this section is restricted to cases institdted by ** complaint" as defined In the Code,* 

* Beni MadJuib Kurmi v. Kwnud • Bannu, (1887) 11 Mad. 148. 

Kumar Biewaa, (1802) 80 Cal. 128, * Miml Chand, (1%I4) 20 liude. 48. 

128, r.B. r 
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or upon infonnation given to a police-crffioer or a Biagiatmte; and ooiMequently 
it bas no application to a case instituted on a police report or on infbnaatloa given 
by a police-offloer.* 

A case instituted by the police, on a complaint to them, is not instituted ** upon 
complaint,” ih the sense of this section, and theiefbce in such a case an order award¬ 
ing comi>ensation made under it is illegal.* But, where a police-ofiSoer appears 
before a Magistrate and malms a formal omnplafait of a non-cognlBable offence, 
which is fouqd to be fobe, the Magistrate can <ader him to pay compenstaion to 
the accused.* 

2. * One or more persona.*—^Where there are more accused than mie tiie 
Magistrate may award compensation to one or more of them. 

3. * Accused before a Magistrate of any offence triable by a Magis¬ 
trate.*—^The offence may be under the Penal Cotfo or any special or local law.* 
A persem must be accused before a Magistrate of an offence triable by a Magistrate. 
The institutl<m of proceedings under s. 107 is not an accusation of an offence triable 
by a Magistrate.* An order for payment of compensatifm cannot, therefore, be 
made against a man who has petitimied a Magistrate to take action under s. 107 
oftheCode.* Similarly, a proceeding to recover legal fere under s. 28 of the Bombay 
Public Conveyances Act, 1863, is not a complaint for an offence, and even if frivolous 
or vesratious, no order for compensation can be passed under this section.* 

A Magistrate has no jurisdiction to award compensation in oases whoe the 
offence charged is not triable by him but by a Court of Session.* Where a (S>m- 
plainant brings joint accusations of both classes of offences and the Magistrate 
finds both to be false he is competent to award compensation only in respect of 
offences triable by a Magistrate, and if TOmpensation is a'^urded for both kinds of 
offences and it is not possible to apportion the amount so awarded between the two, 
the order is bad for uncertainty.* 

The section reserves the power to award compensation to the Magistrate who 
has heard the case. On setting aside the conviction and sentence against the ac¬ 
cused person an appellate Court or a Court acting in revision has no power under 
this section to make an order awarding compensation ta the accused as against tiie 
complainant.** 

4. * The Magiatrute by whom the case Is heard discharges or acquits, 
etc.*—^There must be a regulcv hearing of the case. If a Magistrate without issuing 
process for the attendance of a person complained against, dismisses the complaint 
under s. 203, he cannot pass an order for compensation because there is neither 
an order discharging nor an order acquitting the accused.** 


* HamfeeDon Koormi v. DurgaCharon, 
(1804) 21 Cal. 070. 

* Iskri V. Bakhahit (1888) 6 All. 
00; Sakar Jan Mahomtd, (1807) 22 
j^om. 084. 

* Soda, (1901) 20 Bom. 150, 8 Bom. 
L. R. 580, F.B. 

« VaUi Mithoy (1010) 44 Bom. 463, 
22 Bom. L. R. 195. 

* Gooind Hanmant, (1900) 25 Bom. 

48, 2 Bom. L. R. 880. ^ 

* Shaindhackal Praaad Jtai v. Lai 
BOuui Haiy (1014) 80 All. 882; Bam 
Badan v. Jankiy (1923) 45 All. 808; 
NtOha Singh v.jPala Singhy^tSQS) P. 
R. No. 4 of 18^; Kaiaray (1902) P. R. 


No. 88 of 1002. 

* Vain MUhOy sup. 

* Chhaba Dolaat^, (1016) 10 Bom. 
L. R. 00; Het Bam v. Qanga Saludy 
(1918) 40 All. 615. 

* Amin Lai, (1980) 11 Lah. 558. 

** Mehi 8in^ v. Mongol Khandu, 
(1911) 80 Cal. 157, f.b. ; Batti Panda 
V. CkiUon, (1906) 28 All. 025; ChetH, 
(1923) 40 All. 80; Harichand v. Fakir 
Sadru4iny (1001) 8 Bom. t,. R^ 841; 
Maung Khin Meamgy fl940) Ran. 502 ; 
Muhammad Atan, (1040] Kar. 110. 

** Ehagmm Sii^y.Harmukh, (1006) 
20 All. 187. 
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There must be a ccmiplete discharge or acquittal. The accused 'was diarged 
under s. 352 and s. 870 of the Penal Code but convicted under s. 852, bring di8> 
charged under s. 870. The Magistrate ordered the complainant to pay compoi- 
sation for bringing a frivolous or vexatious charge. The order fbr paying com¬ 
pensation was set aside on the ground that this section could only <q»erate when 
there was a complete discharge or acquittal.* 

If a complaint is withdrawn under s. 248, compensation may be a'warded.* 
Dut where an offence is fM>mpoundcd it is not competent 'to a Magist^te to award 
compensation as there is neither a discharge nor an acquittal but ojriy a compo¬ 
sition.* , 

5. * Accusation_was false and either frivolous or vexatious.*— 

The accusation must be false and either frivolous or vcixatious. 

The term ** frivolous indicates that the accusation is of a trivial nature. The 
term ** vexatious ** implies that the accusation is one which ought not to have been 
nude in a criminal Court, and which is intended to harass the accused.* Where 
a person starts criminal proceedings, not bona fide but with a view to bring pressure 
to bear against his opponent in a civil dispute, the trying Magistrate is justlAed 
in proceeding against the complainant under this action.* 

6. * By his order of discharge or acquittal.*—^When a Magistrate thiiUcs 
it right to award compensation to the accused, he must do so by his order of dis¬ 
charge m acquittal. 

7. * If the person upon whose complaint or Information the accusation 
was made Is present, call upon him forthwith to show cause why he should 
not pay compensation.*—If the complainant is present in Court the Magistrate 
must fmrthwith call upon him to show cause why he should not pay compensatitm. 

Who la liable as complainant.—person includes a juristic person. Where 
a municipal peon charged the accused under the District Municipal Act and the 
Magistrate acquitted the accused and ordered 'the peon to pay compensation to 
the accused, it was held that though the pe(m acted under the orders of the exe¬ 
cutive body of the Municipality he was liable to pay tlut compensation. An execu¬ 
tive body cannot authorize servant to prefer a wrongful complaint and so screen 
the complainant from the legal authority.* But where the complaint 'was insti¬ 
tuted under the authority of a Judge acting judicially, it 'd^as held that the Judge 
should be regarded as the complainant and he having acted judicially was not 
liable to any penalty.* 

Who la entitled to compensation.—Compensation is awarded to the person 
who has suffered from the accusation and not to his relatives.* 

Sub-section (2).—^This sub-section empowers a Magistrate, who is not a third 
cloM Magistrate, to award compensation not exceeding one hundred rupees. A 
third class Magutrate cannot award compensation exceeding fifty rupees. The 

* Mukti Bewa v. Jhotu Santra, * DayaMuti v. Tanganiot (1933) 89 

(1898) 24 Cal. 53. Bom. L. 484. 

I ■ Debi Sahtti, ’(1881) 1 A. W. N: * Bhima, (1880) Unrep. Cr. C. 809, 

155. Cr. R. No. 61 of 1886. But see Read. 

^ * RatM, (1894) Unrep. Cr. C. 700; U. Uorbyn v. Ameer SSAan, (i860) P. 
KhushaH Ram, (1888) P. R. No. 19 of R. No. 24.of 1809. 

1888; Sundar Sin^, (1010) P. Rv, ’ Keshav Lakahman, (1876) 1 Bom. 

No. 80 of 1910. 175. 

* Beni Mahdab Karmi v. Kumud * Abdooi Rah^m -v.-^Mdirab Shah, 

Kumar Btawas, (1902) 80 Cal. 128, (1860) F-fR. No. 89 of 1860. 

127, ».B. * 
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If^gbtnte may, in a case where there are more accused than one, award conqienaa- 
tkm to eadi of them. 

8 , *The Ma^latrate shall record.*—^These words are impemtive and re¬ 
quire that before making any direction for payment of compensation the Magistrate 
shall record and consider any objeoti<m which the oonqilainant or informant may 
urge against the making of the direction.^ 

Sub-section (2A).—Under this sub-section the Magistrate may, by the <»der 
directing payment of compensation under sub-s. (2), further order that in default 
of payment, Ihe person ordered to pay compensation shall be imprisoned for a period 
not exceeding thirty days. 

Sub-section (2G).—The person to whom compensation is awarded may obtain 
Anther redress against the complainant by a civil suit or ciminal prosecutitm if 
he desires to do so. 

Sub-aectlon (3).—^This sub-section means that whenever a coifiplainant has 
been ordered to imy compensation exceeding fifty rupees, the right of appeal is 
given whether tlie compensation has been awarded only to one accused or has to 
be distributed amongst a number of accused in sums not exceeding rupees fifty.* 
Where the complainant was directed to pay rompensation at rupees fifty each to 
seven accused persons, i.e., rupees three hundred and fifty in all, it vpas held that 
an appeal lay to the Sessions Court.” 

Sub-aectlon (4).—This sub-section provides for the time for payment of com- 
l>ensation where the original case is not appealable. The words ** and where sudi 
order is made in a case which is not so subject to appeal, the compensation shall 
not be paid before the eivpiration of one month from the date of the order ** provide 
for cases in which, though there cannot be an appeal, the acquittal or discharge of 
the person to whom compensation has been awarded may be set aside in revision. 
The period of one month is given for making application to the Superior Court. 


JC HA PTE 11 XXI. 

Of the Trial of Warrant-cases by Magistrates. 


Procedure in * 251. The following procedure shall be observed 

warrant-cases. by Magistrates in the trial of warrant-cases. 

COMMENT.—This Chapter lays down the proceclurc which should be strictly 
followed in the trial,of warrant-cases.” A warrant-case means a case relating to 
an offepce punishable with death, transportation, or imprisonment for a term ex- 
^‘ueding six montlis fs. 4 (to) ]. Some warrant-cases are exclusively triable by 
a Court of Session or High Court and some are triable both by a Magistrate mid a 
Court of Session. Chapter XVIII lays down the procedure to be observed by 
^lagistrates in respect of cases triable by a Court of Session or High Court. There 
%rc abo warrant-cases which may be tried by a Magistrate summarily (see s. 260). 

In summons-cases (Chapter XX) no formal charge is necessary; in warrant- 
eases after preliminary inquiry a formal charge (drawn up and thereafter tiie 
trial begins. * * 


* PamHurang v. Lawman, (1001) 8 
Horn. U. R. 777; Mahadeo Ramkriahaa, 
(1022) 24 Bolfa. L. R. 805: Ma E 
Myaine, [1038] Ran. 168. J, 

* Ptreira vy JDe MeUo, ^1824) 26 


3<nu. U. R. 1248, 40 Bom. 440. 

• Sarab JDial v. Sir (1028 

9 Lah. 462. 

” Doaabhai, (1915) 17 Bom. L. R, 
400. 
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‘ A Magistrate cannot try a waiTant.case as a Bunimon8*ca8e. The prooeduxe 
win be illegal and liable to be set aside.* The question whether a case is triable 
asa summons-case or as a warrant-case is to be decided by reference to the oonqilaintr 
and not by reference to the parttcular sections of the Penal Code under which the 
conviction takes place.' 

Joint trial of aummona-caae and w a r rant-case.—In the investigation of 
a complaint, whu^ forms the subject of two distinct charges arising out of the same 
transaction, one of which is a summons and the other a warrant case, the procedure 
flhoitid be that prescribed for warrant-cases.' 

252. (1) When, the accused appears or is brought before a Magis- 
Svidence for trate, such Magistrate shall proceed to hear the 

prosecution. complainant (if any) and take all such evidence as 

may be produced in support of the prosecution : 

Provided that the Magistrate shall not be bound to hear any person 
as complainant in any case in which the complaint has been m^e by a 
Court. 

(2) The Magistrate shall ascertain, from the complainant or other¬ 
wise, the names of any persons likely to be acquainted with the facts of 
the case and to be able to give evidence for the prosecution, and shall 
summon to give evidence before himself such of them as he thinks 
necessary. 

COMMENT.—When the accused is brought before a Magistrate, he should 
proceed to hear the complainant and take all such evidence as he may produce. 
The Magistrate should also summon such persons whom the complainant wishes 
to give evidence to support his case. Such evidence must be taken in the manner 
laid down in s. 188 of the In^an Evidencse Act and if the accused so desires hr- 
cannot be refused an opjwrtunity to cross-examine the witnesses produced in sup¬ 
port of the prosecution. The opportunity allowed by the Legislature to the accused 
in 8. 2S6 of cross-examining the witnesses for the prosecution after the charge sheet 
Imw been framed <»nnot be substituted for the opportunity to which he is entitled 
when the witnesses ore examined and before charge sheet is framed.' 

Where a complaint is fifed by a Court the Magistrate is not bound to hear 
any persem as complainant. 

253. (1) If, upon^taking all the evidence refeired to in section 

252, and making such examination (if any) of the 
ac^Ud.*'**^** accused as the Magistrate thinks necessary, he finda 

that no case against the accused has been made out 
which, if unrebutted, would warrant his conviction, the Magistrate 
shall discharge him. 

(2) Nothing in this section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stoge of the cas^ if, for 
reasons to be recorded by such Magistrate, he considers the chaxi^ to he 
groundless. 

COMMENT.—Sub-section (1).—^This .jub-section enable a Magistrate 
to discharge the accused after taking the evidence,tendered by the complainant 

' Chinnapeyan, (1906) 20 Mad. 872. v. Singaratn, (1018) 41 Mad. 727. 

* Oang'a^dran,(1020jl0A.L. J.R.6. ' Sayed Mohammad Musain Afqar 

.* Rajnarain Koenwar v. Lola TamoK Mohani ^v. Mirza FahMtdUA Beg^ 
Awf, (1884) 11 Cal. 91; SdbhanadH, (1082) 8*luck. 185. 

(1015) 80 Mad. 508; Ba^iavatu Neither 
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and examining tbe acciued. It does not render the writing of reasons neoessaiy* 
But it iar desirable that the Magistrate should record his reasons for discharge ttaon^ 
it is not compulsory.^ 

Sub-aectlon (2).—^This sub-secticm enables a Magistrate to discharge flio 
accused at any previous stage of the case if he considers the (duurge to be ground¬ 
less. '* Groundless '* means that the evidence is such that no conviction could be- 
rested on It* and not that Ihe evidence discloses no offence whatever. A Magistrate 
is not bound to examine all the witnesses that may be tendered or available before 
taking aetkm under this sub-section.* 

The filagistxate is botmd to record his reasons when acting under tiiis sub¬ 
section. 

Fresh proceedings after discharge.—^An order of discharge under this sec¬ 
tion does not amount to an acquittal and does not bar ftuther proceedings against 
the accused (s. 408, expIn. 1)* It is not a “ judgment **. There can be no trial 
when the accused is discharged. A Magistrate having passed an order of d ischarge 
is competent to take fresh proceedings and issue process against the accused in 
respect of the same offence without an order for further inquiry being passed under 
s. 487 of the Criminal Procedure Code* having the effect of setting aside sudli order 
of discharge.* When an accused has been discharged for absence of the complainant 
on the day of hearing, it is competent to the Magistrate to entertain a second com¬ 
plaint on the same facts from the same iximplainant.* But when there is reaacnable 
ground for believing that an offence has been committed, the Magistrate diould 
not dismiss the case* because the cmoplainaut is absent. In such a case, once the 
machinery of law has been set in motion, the ri^t of arresting its progress rats 
wi-th the State alone.* 




254. If, when such evidence and exaniination have been taken 
Charge to be made, or at any previous stage of the case* the 

framed when of- Magistrate is of opinion that there is ground for 
fence aiqiears prov- presuming that the accused has committed an offence 

triable under this Chapter, which such Magistrate is 
competent to try, and which, in his opinioA, could be adequately 
punished* by him, he shall frame in writing a charge* against the accused. 


COMMENT.—This section enables a Magistrate to frame a charge (1) after 
the evidence for the prosecution and examination of the accused ore over, fjt {2)r 
dt any previous stage if the Magistrate forms the opinion that a prima facie case 
lias been made out against the accused. 

1. * Competent to try* and which. In hla opinion* could be adequately 

punished.'—^A Magistrate may be competent to try a case but if he is of the opinion 
that he could not adequately punish the accused he must commit the case to the 
Court of Session under s. 213 or s. 847.* Unless tbe Magistrate holds the view that 
his powers of punishment are insufficient* he is bound to try those cases which are 


* Nabi Fttkira, (1907) 9 Bom. L. R. ‘ 
2S0. 

* Kasinatha ^JPiUai v. Shann^ugam 
FUkd, (1929) 52 Mad. 978,* Muhem- 
mad tbrahim. Haji Maida Sa/ehsh, 
[1941] Kar. 845. 

* Dokgtdri^d, (1900) 28 Cal. 211; 
Mir Aiuoad Hossein v. Mahomed Aekari, 
(1902) 29 Cal. 726. F.B. ; CKnna KaU- 
i9pa Goundefg (1905) 29 Mad. 126: 


Mahemcara Kondaga, (1908) 81 Mad. 
543s 

* Amanat Kadart (1928) 81 Bom. 
L. R. 146. 

* Fazlar Rahaman, (1980) 58 Cal. 
• 346. 

* KayemtdkA Mandalt (1887) 34 
Cal. 429; Bin^ahri Goehain, (1910> 
41 All. 454. 
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willlin his own jurisdiction, instead of sending them to the Sessions Court to be 
trled.^ 

A Magistrate of the second or third class may be unable to punish the aeeused 
by a sentence which a Magistrate of the first class can pass. He must then sulmiit- 
his fwoceedings and send the accused to the Magistrate to whom he is subordinate 
under s. 340. 


2. * Charge.'—^As to the language and form of charge see ss. 221-228, tupra. 

The charge Is to be fhuned by the Magistrate. The fact of dtarging indicates that 
a prima fiicie ease exists. The charge should contain all that is necessary to consti¬ 
tute the offence charged, and all that is requisite in order that the accused may have 
notice of the matter with which he is to be c^rged.* When a case is being tried 
as a warrant-case, and a charge is drawn up of an offence which is triable as a warrant- 
case, and it is intended to proceed against the accused also for an offence which b 
triable only as a summons-case, that offence should form part of the charge.* 

255. (2) The charge shall then be read and explained to the 
Pl^ accused, ac d he shall be asked whether he is guilty or 

has any defence to make. 

(2) If the accused pleads guilty, the Mr^istrate shall record the 
plea,* and may in his discretion convict him thereop." 

COMMENT.—Tlie charge must be read and explained to the accused so that 
he understands the nature of it thoroughly.* Where the charge was not properly 
explained to the accused, the High Ckmrt set aside the conviction and ordered a 
new trial.* 

1. * Magistrate shall record the ptea.*—If the accused pleads ** guilty " 
the Magistrate is bound to record the plea. If the plea b not recorded the con¬ 
viction wUl be set aside.* A pleader cannot plead “ guilty ” or ** not guilty *’ on 
behalf of lus client.* 

2. * May In his discretion convict him thereon.’—^The Magbtrate is 

given the discretion to convict an accused on his plea of guilty, but he b not bound 
to do so.* , • 

255A. In a case where a previous conviction is charged under the 
Procedure in case provisions of section 221, sub-suction (7), and the 
of previous convic- accused does not admit that he has been previously 

convicted as alleged m the charge, the Magistrate 
may, after he has convicted the said accused under section 255, sub¬ 
section (2), or section 258, take evidence in respect of the alleged previous 
conviction, and shall record a finding thereon. 

COMMENT.—^The Magbtrate can take evidence of the alleged previous con¬ 
viction after conviction of the accused. 


256. (/) If the accused refuses to plead, or does not plead, or 
liMtece claims to be tried, he shall be required to state, 

, ' at the commencement of the next hearing of the 

case or, if the Magistrate for reasons to be recorded in writing so thinks 
fit, fortliwith,* whether he wishes to cross-examine any, and, if so^ which. 


1 Baadeo, [19451 All. 422, 423. 

* Seua Singh, (1888) P. R. No. 20 
-of 1889. 

* Hoaaein Sardar v. Kalu Sardar, 
<1902) 29 Cal. 481. 


« Vaimbilee, (1880) 5 Cal. 826. 

* Aiyamt, (1885) 9 Mod. 61. 

* GopaLDhanuk, (1881) 7 Cal. 96. 

* Suraihrt, (1904) 6 Bom. L. R. 831. 

* Kutvo)^ Sen, (lOSSf,, 8 Imck. 286. 
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TRIAL OF WARRANIVCASES. 


20 » 


SECS. 254>256.] 


of the witnesses for the prosecution whose evidence has been taken. 
If he says he does so wish, the witnesses named by him shall be reeall^ 
and, after cross-examinatioii and re-examination (if any), they shall be 
dischaiged. The evidence of any remaining witnesses for the prosecu¬ 
tion shall next be taken, and, after cross-examination and re-examination 
(if any), th^ also shall be discharged. The accused shall then be called 
upon to entCT upon his defence and produce his evidence. 

(2) JU the accused puts in any written statement, the Magistrate 
shall file it with the record. 

GOMMENT.><-After a charge has been dravrai up the accused is entitled to 
hove the witnesses for the prosecution recalled for the purposes of cross-examina¬ 
tion. This section gives the Magistrate no discretion in the matter. It is the 
duty of the Magistrate to require the acxnased to state whether he wishes to cross- 
examine, and if so, wbidh' of the witnesses for the prosecution whose evidence haa 
been taken.^ The fact that there has already been some cross-examination befbre 
the charge has been drawn up does not affect this privilege. It is only after the 
accused has entered upon his defence that the Magistrate is given a discretion to 
refiise such an application on the ground that it is made tor the purpose of vexa¬ 
tion or delay or for defeating the ends of justice.* 

This section does not prohibit the accused from cross-examining th# witnessea 
for the prosecution before the charge is framed.* As a matter of practice or dis¬ 
cretion Magistrates should permit some cross-examination before framing a charge, 
otherwise s. 25S would become a dead letter.* 

Scope.—^This section docs not apply to an inquiry under s. 117.* 

This section enables the Crown to examine witnesses, who have not been examin¬ 
ed, or whose names have not been disclosed, before the charge is framed. If the 
accused desires time to enable him to cross-examine witnesses whose names have 
not been disclosed, it is open to the Magistrate to give time, just as it is open to him 
to give the prosecution time to ascertain the antecedents of the witnesses produced 
by the accused at the trial without the assistance of the Court.* 

1. * At the commimrement of ftie next hearing of the case or. If the 

Magistrate for reasons to be recorded In writing so thinks fit, forthwith.*— 
These words indicate (bat suffleient time should he given to the accused to consider 
whether he wishes to cross-examine any of the prosecution witnesses after the fram¬ 
ing of the charge, and it is only in special cases that the Magistrate can require 
him to state forthwith if he so wishes.’ The accused can be asked about it forth¬ 
with on the day the charge is framed, provided the Magistrate records in writing 
liis reasons for the course adopted.* 

The Allahabad, the Lahore and the Bombay High Courts liave held that omission 
to record reasons for requiring the accused to state forthwith after the framing of 
the charge whether he wislies to cross-examine the prosecution witnesses does not 
render the trial illegal if it has not caused any prejudice to the accused.* The 


* Variaai Rowtiter, (1022) 46 Mad. 
449, 462, F.B. 

* Zamunia v. Ram Talial, (1900) 

27 Cal. 370; ^Nasarvanji, (19o0) 2 

Bom. Li. R. 542. » 

* Sttgal, (1808) 21 Cal. 642. 

* LaehhmL Narain, (1031) 54 All. 
212 « ^ 

■ Chintaman Singft, (19^,) 85 Cal. 

248. A ^ 


* Nagindas NarottamdaSt (1942) 44 
Bom. Li. R. 462. 

’ Ramehandra Modakt (1025) 5 Pat. 

110 . 

* Lakahmant (1929) 31 Bom. L. R. 
593, 53 Bom. 578. 

* Chhaiiu, (1926) 49 AU. 316; 

Mwsaammat Ghaaiti, (1925) 6 Lah. 
554; Viahram, (1930) 82 Bom. L. B. 
506. 
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Ifigh Court is of the (pinion that where the accused is represented 
pleader the Magistrate may ask him forthwith whether he wishes to call the pro¬ 
secution witnesses for cross-examination. But where he is not so represented 
the Magistrate must record his reasons for doing so and a failure to do so vitiates 
the trial.^ 


Sub-section (2).—^This section is the only section under which the accused 
can put in his written statement in the trial of a warrant-case in the Magistrate’s 
Court. Hiere appears to be no reason why> if the accused has alreai^ prepared 
a written statement, be should not be allowed to file it in the Court of Session.* 


257. (i) If the accused, after he has entered upon his defence. 
Process for com- applies to the Magistrate to issue any process for 
pelling production compelling the attendance of any witness for the 
of evidence at in- purpose of examination or cross-examination, or the 
stance of accused. production of any document or other thing, the 
Magistrate shall issue such process^ unless he considers that sueh appli¬ 
cation should be refused on the ground that it is made for the purpose of 
vexation or delay or for defeating the ends of justice. Such ground 
shall be recorded by him in writing :* 

Provided that, when the accused has cross-examined or had the 
opportunity of cross-examining any witness after the charge is framed, 
the attendance of sueh witness shall not be compelled under this section, 
unless the Magistrate is satisfied that it is necessary for the puiposes of 
justice. 

(8) The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses incurred in attending 
for the puiposes of the trial be deposited in Court. 


COMMENT.—^The preceding section relates to proceedings alter the charge 
is framed and before the accused is called upon to enter upon his defence. Tliis 
section relates to proceedings after he has entered upon his defence. It enables 
the Magistrate to refuse process to compel the attendance of a witness for the pro¬ 
secution, whose evidence has been taken, for the purpose of cross-examination, 
(1) if he has already been cross-examined alter the charge has been framed, or (2) 
if the accused has had an opportunity of cross-examining*him after the charge 
has been ftamed (s. 256), unless he is satisfied that it is necessary for the puiposes 
of justice. 

1. * The Magistrate shall issue euc^ process, etc.*—^This section is im¬ 

perative in its terms. It leaves to a Magistrate no discretion to refuse to issue 
process to compel the attendance of any witness, unless he considers that the appli¬ 
cation should be refused on the ground that it is made for the purpose of vexa¬ 
tion or delay or for defeating the ends of justice ; sueh ground, Imwever, must be 
recorded by him in writing. The discretionary power of refusing to summon any 
pcwticular witness is vested in the Magistrate, but the order of refusal must be such - 
as to show in writing the ground of refusal as applied to eaesh individual.' The 
appellant at the trial refiised to cross-examine any of the prosecution witnesses 
and to answer any question both before and After the charge was framed. On 
the date fixed for arguments, appellant engaged coun^l who requested the Magis¬ 
trate to re-call all the witnesses for cross-examination. This the Magistrate re- 

' Bq/u Aeharif (1026) 50 Mad. 1048. ^ 

T40. ' Purmhottam Kara, (1902) 26 Bom. 

* Jhabnala, (1088) 55 AU. 1040, 418, 4 B^. L. R. 38. ^ 
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.Aiaed to do. It iras held that the Magistrate was justified in doing so. The ae- 
oused was ** mute o^ malice *’ and this proviso was enacted to deal with eases Hhe 
these.^ 


2. *Such ground shall be recorded by him in writing.*—^Wlien the 
Magistrate trying an offence rejected an application by the accused that a certain 
person might be examined on his behalf either in Court or by commission, with¬ 
out recording his reasons for reftising to summon such perstm, it was held that 
the conviction of the accused must be set aside, and the case be re-opened by sudi 
Magistrate.*^ 


258. ,(i) If in any case under this Chaptmr in which a charge has 
. . . been framed the Magistrate finds the accused not 

* guilty, he shall record an order of acquittal. 

{2) Where in any case under this Chapter the Magistrate does not 
- . . proceed in accordance with the provisions of section 

^ ”* 849 or section 562, he shall, if he finds the accused 

guilty, pass sentence upon him according to law. 


COMMENT.—^Under a. 258 a Magistrate is empowered to discharge the ac¬ 
cused if the case for the prosecution is not proved. But after fj^ie framing of a 
charge the accused must either be acquitted or convicted. He cannot then be 
discharged. Even if he discharges the accused, the discharge would amount to 
•an acquittal.* ' 


259. When the proceedings have been instituted upon complaint, 
and upon any day fixed for the hearing of the case 
complainant is absent, and the offence may be 
^ * lawfully compoimded, or is not a cognizable offmice, 

the Magistrate may, in his discretion, notwithstanding anything herein¬ 
before contained, at any time before the charge has been framed, dis¬ 
charge the accused. 


COMMENT.—^If the fmmplainant is absent on the day fixed for the hearing 
of the case, the Magistral^ may, in his discretion, discharge the accused if the of¬ 
fence is (1) compoundable (see s. 345) or (2) non-cognizable. Otherwise he should 
proceed with the trial.* Under s. 247 the accused is generally entitled to acquittal 
if the co mplainan t is absent but under this section the Magistrate has a discretion 
and may proceed with the case.* Similarly, if a enlarge is framed and the c»m- 
plninant dies subsequently, the Magistrate must procieed with the case.* Where 
in the course of a trial for defamation the complainant dies, the Magistrate need 
not discharge the accused but can continue with the trial. Such a exmrse would 
ordinarily be desirable where the de&majtion alleged is against the csomplainant 
in his public capacity.* 

In a warrant-case in respect of a non-compoundable offence, it is not <»mpe- 
tent to the Magistrate on a private complainant’s offering to withdraw from the 
' prosecution to enter an order of acquittal.* 


a Khuda Sakhsh, (1935) 17 Lab. 
284. 

■ Sat Narain Singh, (1881) 8* All. 
392; hfanomohan JDmHtUtr^v. Bankim 
BdhoH ChowtUutry, (1024) 51 Cal. 

1044. 

* T, SrirJlirttulu v. K. Veerasalin- 
gam, (1014) 88 Mad. 585. J. 

* See Nan^, (1800) Unrep. Cr. 


C. 524, Cr. R. No. 54 of 1800; Qoainda 
Das v. DultUl Doss, (1883) 10 CaL 67. 

* U Tin Maung, [1041] Ran. 224. 

* Narayana Nmek, (1081) 54 Mad. 
768. 

* ZJ Tin Maung, sup. 

* Banchhod Bawla, (1912) 87 Bom. 
860, 15 Bom. L. R. 01. 
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An ordef of disdiiiTge under this section is not an acquittal nor has it the effect 
of an acquittal under s. 408.* The High Court, the Sessions Judge, or the District 
Magistrate may order further inquiry to be made into the case of any accused person 
who has been discharged (s. 487). Similarly, a Magistrate who is competent to 
take cognizance of the offence may take fresh proceedings (sw s. 258). 

As to the effect of non*appearance of the complaiirant in a surtunons-case, 
see B. 247. 

CHAPTER XXII. 

Of Summary Trials. 

Power to try 260. (1) Notwithstanding anything contain- 

summaiily. cd in this Code,— 

(a) the district Magistrate, 

{b) any Magistrate of the first class specially empowered* in this 
behalf by thd Provincial €k>vernment, and 

(c) any Bench of Magistrates invested with the powers of a Magis¬ 
trate of the first class and especially empowered in this behalf by the 
Provincial Gk>vemment, 

may, if he or they think fit,* try in a summary way* all or any of the 
following offences:— 

(а) offences not punishable with death, transportation or imprison¬ 
ment for a term exce^ing six months; 

(б) offences relating to weights and measures under sections 264, 
265 and 266 of the Indian Penal Code; 

(c) hurt, under section 828 of the same Code; 

(d) theft, under section 879, 880 or 881 of’ the same Code, where 
the value of the property stolen does not exceed fifty rupees; 

(e) dishonest misappropriation of property under section 403 of the 
same Code, where the value of the property misappropriated does not 
exceed fifty rupees; 

(/) receiving or retaining stolen property under section 411 of the 
same Ck>de, where the value of such property does not exceed fifty 
rupees; 

(g) assisting in the concealment of disposal of stolen property, 
under section 414 of the same Code, where the value of such property 
does not exceed fifty rupees ; 

(h) mischief, under section 427 of the same Code ; 

(i) house-trespass, under section 448, and offences under sections 

451, 458, 454, 456 and 457 of the same Code; «, 

(j) insult with intent to provoke a breach of the peace, under 
section 504, and criminal intimidation, under section 506, of the same 
Code; 

* Chinnaihmnbi Mttdali v. SaUa [1943] 103. 

Gwrusamyt (1004) 28 Mad. 310; NuzOf 
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(k) abetment of any of the foregoing ofiences ; 

(l) an attempt to commit any of the for^^ing offences, when such 
attempt is an offence; 

(m) offences under section 20 of the Cattle T^respass Act, 1871: 

Provided that no case in which a Magistrate exercises the special 

powers conferred by section 84 shall be tri^ in a summary way. 

(2) When in the course of a summary trial it appears to the Mws- 
trate or BChch that the case is one which is of a character wluch ren&rs 
it undesirable that it should be tried summarily, the Magistrate or Bench 
shall recall anv witnesses who may have been examined and proceed to 
re-hear the case in manner provided by this Code. 

COMMENT.—Summary trial implies speedy disposal. By summaiy case is 
meant a case which can be tried and dispos^ of at once. Summary triid is not 
intended for a contentious add complicated case which necessitates a lengthy 
enquiry. 

object of summary trial is to have a record sufficient for the purpose of 
justice but not so long as to impede speedy disposal of cases. In a summaiy trial 
the process is as in a summons-case or a warrant-case according to the nature of 
the offence. If the offence is a summons-case evidence is not recorded: if the 
offence is a warrant-case, the Magistrate makes a memorandum of the substano 
of the evidence of each witness. At the conclusion of the trial the Magmmte 
enters the accused's plea and the finding In a form prescribed by Government. 
No formal chaige is foamed. In the rase of a conviction a brief statement of the 
reasons is stated. There is no appeal in such a trial if a sentence of fine only not 
exceeding two hundred rupees has been awarded. There can be an application 
for revision to the High Court. 

1. * Any Magistrate of the first class specially empowered.'—^The 
provisions of summary trial do not apply to trials before I'residency Magistrates.* 

2. * If he or they think fit. *—It is in the discretion of a Magistrate to try' 
any of the offences specified in the section in a summary way. Whether a case is 
triable summarily or not must be determined by the’offence complained of* and 
the testimony of the complainant.' If a case is a complicated one, it should not 
be tried summarily.* IT the accused is deaf and dumb it is convenient to try him 
summarily.* 

Where an accused is charged with two offences, one of which is triable sum* 
niarily, and the other not so triable, it is not open to a Magistrate to discard the 
latter fdiarge, and to proceed to try the case summarily.* 

3. * Try in a summary way. ’—In a summary trial the procedure laid down 
by this Chapter should be strictly observed. A summary trial is summaiy only 
in respect of the record of its profieedings and not in respect of the proceedings 
themselves wliich should be complete and carefully conductfid. 

* Clause (a).—^Nature of punishment.—Offences to be tried summarily need 
not be punishable under the Penal Code. Offences under special or local Acts can 

> Abdul, (1801.) Unrep. Cr. C. ^30. (1013) 35 All. 173; RusUmji, <1021> 

* Jagnman, (1887) lO All. 65; 23 Bom. L. R. 084. 

Bishu Slunkh v. SaJ^r Molldh, (1002) * De^f and Dumb Man, (1008)^ 8- 

20 Cal. 400. Bom. L.. R. 849. 

* Fanindra tWath Chatteriee, (1008) ■ Hamanund Mahton v. Kaylaak 

80 Cal. 07. . Mahton, (1885) 11 Cul. 236; Shea 

* Hari Oopai, (1805) Unrfwr Cr. C. Bhajan Sin^ v. Mosawi, (1000) 87 
778, Cr. R. No. of 1805; Brna b/ath, Cul. 083. 
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be tried summarily if they fulfil the condition of punishment laid down in this 
^tise, e.g., Bengal Abkari Act.^ The imprisonment may be simple or rigorous. 

Clause (d).—^Theft.—^The value of the property stolen should not exceed 
fifty rupees in a case of theft to be tried summarily. A shopkeeper made a report 
to the police of theft at his shop of several things, the total value of which was above 
Rs. 60. The police discovered part of the stolen property, which was less than 
Rs. 60 in value, with the accused, and prosecuted him. The case was tried sum¬ 
marily. The shop-keeper stated that the value of the property stolpn was above 
Rs. 60. It was held that the MgaLstrate had jurisdiction to try the case summarily.* 


Power to invest 261. The Provincial Government may confer 

Bench of Magis- on any Bench of Magistrates invested with the 
trates invested powers of a Magistrate of the second or third class 
with less power. power to try summarily all or any of the following 
offences:— 

{a) offences against the Indian Penal Code, sections 277, 278, 279, 
285, 286, 289, 290, 292, 293, 2J4, 328, 384, 886, 341, 352, 426, 447 and 
504; 

(5) offences against Municipal Acts, and the conservancy clauses^ 
of Police Acts which are punisliable only with fine or with imprisonment 
for a term not exceeding one month with or without'fine; 

(e) abetment of any of the foregoing offences ; 

(d) an attempt to commit any of the foregoing offences, when such 
attempt is an offence. 

COMMENT.—^Tliis section differs from the hist section in this respect, that 
it Is fjonllned to certain offences against the Penal Ck>de and against Municipal 
Acts Police Acts. It does not extend to all special and local laws. There is 
no general provision In general terms similar to that in clause (a) of s. 260. Further, 
second and third class Magistrates cannot be empowered act individually under 
thin section; only Benches ^of such Magistrates can be empowered. 

1. * Cionaervancy clauses.*—Such as slaughtering of animals, cruelty to 

animals, furious riding or driving, obstructing passers-by,^ etc. 

262. (i) In trials under this Cliapter, the procedure prescribed 
Procoflure for summons-cases shall be followed in simimons- 
summons and wur- cases, and the procedure prescribed for warrant-cases 
rant-enscs appli- shall be followed in warrant-cases, except as hexein- 
c*****^' after mentioned. 


{2) No sentence of imprisonment for'a term 
exce^ing three months shall be passed in the case 
of any conviction under this Chapter. 

COMMENT.—■'Where a Magistrate is trying a case summarily, it is desirabli; 
that he should set out under the column reserved for that purpose so much of the 
reasons that have influmced him as to satisfy the accused that the Magistrate has 
considered each of the ingredients necessary in'*law for the conviction to whidi the 
Magistrate has proceeded, and that while this should be recorded with brevity, 
the brevity should not be such as to''tend to obscurity.* 


I.imit of impri¬ 
sonment. 


* Baidanath Das, (1878) 3 Cal. * Mukundi Lai, (1809) 21 All. 

866, F.B. 180. X 

* Sundar Tdi, (1080) .63 All. 218. 
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Snb-sectloii (2). —Thu sub-section lays doiwn the limit of the tenn at m sen- 
tenoe of imprisonment in a summary trial. It the Magistrate or Bench oonsidera 
that a longer sentence of imprisonment is necessary in the interest of justice, the 
trial should be held as in a warrant-case or a summons-case .according to Uie nature 
of the offence. A sentence exceeding the period fixed by this section is ill^l. 

In a summaiy trial an accused person convicted of more than one offence 
cannot be sentenced to imprisonment for a term exceeding three months in the 
aggregate under this sub-section. A sentence of three months' imprisonment may 
be inflicted on each charge to run concurrently but not consecutively.^ 

The limit* of imprisonment refers only to the substantive sentence, not to an 
alternative sentence of imprisonment in defolut of payment of fine. A sentence of 
fine of Rs. 60 or four months' simple imprisonment in defoidt of payment of fine 
is not illegal.* A Magistrate can impose a sentence of imprisonment in dc&ult 
of payment of fine in addition to the maximum sentencie of three months' imprison- 
-ment which he has imposed for the offence.* There is no limit as to the amoimt of 
fine which may be imposed in a summary trial.* 

263. In cases where no appeal lies, the Magistrate or Bench of 

Record in Magistrates need not record the evidence of the 

where there is no witnesses or frame a formal charge but he or 
appeal. they shall enter* in such form as the Provincial 

Government may direct the following particulars ;— 

(а) the serial number; 

(б) the date of the commission of the offence ;' 

(c) the date of the report or complaint; 

(d) the name of the complainant (if any); 

(e) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) proved, and 
in cases coming under clause (d), clause (e), clause (/) or clause (g) of 
sub-section (i) of section 260 the value of the*property in respect of 
which the offence has been committed ; 

(g) the plea of the accused and his examination (if any) 

(A) the finding, and, in the case of a conviction, a brief statement of 
the reasons therefor ;* 

(i) the sentence or other final order ; and 

(J) the date on which the proceedings terminated. 

COMMENT.—^The register containing the particulars mentioned in this 
section forms the record in a summary trial. The evidence of witnesses need not 
be recorded nor a formal charge -framed. In non-appeahyi>Ie cases the particulars 
specified in this section must be entered into the registw. In appealable cases a 
judgment containing the substance of evidence is necessary (vide e. 264). 

1. * Where no appeal lies, the Magistrate .... need not record the 

evidence .... or*frame a formaii*charge.'—^No appeal lies in any case tried 
under s. 260 against a sentense of fine only not exceeding two hundred rupees 
,(8. 414). But an appeal lies against an order of acquittal (s. 417) or when the sen¬ 
tence is a combi tation of one or more of the punishments specified in s. 414 (s. 415). 

* Nga Po 7<nf, (1088) 12 TAua. 122. ■ Po Htmh [1940] Ran. 223. 

• Aa^ .4ff /(1888) 6 ^U. 61. * Dina Noth, (1918) 85 All. 178. 
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The Ma^strate need not reoofd in writing the evidence of witnesses in non- 
appealable cases* but he must hear the evidence of all the witnesses.* If the Bfagla> 
trate records the evidence, the notes of evidence form part of the record. Where 
a Magistrate destroyed bis notes, the Calcutta High Court set aside the conviction.*- 
The Bombay and the Allahabad Hi^ Courts are of the opinion that destruction' 
of such notes does not amount to an illegality.* The notes are the Magistrate's 
private property wbicdi he can treat exactly as he pleases.* The fou|h Rod. 
incomplete notes are outside the record.* 

A formal charge need not be framed but the accused has a right to be Informed 
of the precise nature of the offence with which he is charged. The 'record should 
state the offence clearly and distinctly.* 

2. ‘He or they shall enter.'—The Magistrate must write the particulars 
himself. He cannot depute that duty to his clerk, nor b he authorized to affix hb 
signature to the record or judgment by a stamp.* The record should be made at 
the time of the trial and not afterwards. Where a Magbtrate without issuing 
process or making record of procec dings or dismounting fkom a pony on which he 
•was riding convicted the accused of a municipal offence, it was held that as the 
record must have been prepared after the close of the trial ftom memory or rough 
notes, the procedure -was illegal.* 

3. * His examination (if any).*—^There must be examination of the accused 
in all warrant-cases. Thb section b governed by s. 84ii. The words “ if any " do 
not apply to warrant-cases.* 

4 . * In the case of a conviction, a brief statement of the reasoiu there* 
for.*—Tlie statement of reasons must clearly state the grounds upon which the 
conviction and sentence rest. The reasons must be so stated that the High Court on 
revision may judge whether there were sufficient materials before the Magbtrate to 
support the conviction.'* 

The Calcutta and the Madras High Courts ha-ve held that failure to record a brief 
atatemenl of reasons b fotal, and the proceedings will Le set aside.*' The Bombay 
High Court has held that sueli an omission amounts to irregularity which can be 
cured by s. 537, especiiilly where the ease b a non-uppeabblc one and there b clear 
evidence justifying the conviction.'* In view of the Privy Council decision in Abdut 
ttahman'H case," the decisions of the Calcutta and the Madras High Courts 
require reconsideration. 

The Chief Court of Sind has held that reading this section and s. 264 it b dear 
that a brief statement of reasons b to be given only in a case of conviction and not 
in a case of acquittal.'* 


* Jobbor Shaik v. Teemiz Shaikh 
(1912) 39 Cal. 081. 

* StUinh Chandra Mitra y. Man- 

nuOha Nath, 48 Cal. 280; Atma 

Kam, (1926) 40 All. 181. 

■ Chimantal, (1027) 29 Bom. L. R. 
710; Mantu Tiwari, (1026) 40 All. 
201, see contm, Atma ham, sup. 

« Mantu Titeari, sup. 

* Chimanltd, sup. 

s Madho, (1882) 2 A. W. N. 59; 
JMadbob Chandra Saha, (1026) 53 Cal. 
788. 


* Subramanya Ayyar, (1888) 6 Mad* 
896. 

* Erugadu, (1801) 15 Mad. 88. 

* Mahomed Uossatn, (1914) 41 Cal. 
743. 

'** Shidgauda, (1808) 18 Bom. 97. 

" Panjab Singh, (VSSI) 6 Cal 670; 
Derwish Hwuain, (1022) 46 Mad. 258. 

'* Namdeo Lakaum, (1024) 26 Bom. 
L. R. 1286. (. 

'* (3026) 54 L A. 06, 5 Ran. 58, 20 
Bom. I*\R. 818. 

** Sugnomal, [1041]^ Kar. 645. 



SBCS. 268>265.] 


SUMMARY TRIALS. 


218 


264. (i) In every cose tried summarily by a Magistrate or Bench 

_ , >Q which an appeal li-rs/ such Magistrate or Bench 

abK!!^ "*******” shall, tefore passing sentence, r^rd judgment 

emb<^ying the substance of the evidence* and also 
the particulars mentioned in section 263. 

(2) Such jufkmient shall be tlie only record in cases coming within 
this section. 

COMMENT.—Tlie judgment to be recorded in appealable cases must contain 
the particular mentioned in s. 268 and something more, namely, the substance of 
the evidence on which the conviction was based. 

1. * In which an appeal lies.*—See ss. 407,408,418,414, in/ra, as to appeaL 

This section does not apply to a ease of acquittal, though the Government 
can appeal. 

3. * Substance of the evidence.*—The evidence must be sulHeient to Justify 
the Magistrate's order.* It must be so set forth in the judgment as to enable the 
appellate Court to perform its fkinction in appeal. 

The Allahabad High Court has held that if the evidence is not so set forth the 
Blagistiate may be required to do so even after re-examining the witnesses, or a 
re-trial may be ordered.* The Bombay* and the Calcutta* High Courts have held 
that the omission to comply with the provisions of this section vitiates the ftial. 

265. (i) Records made under section 263 and judgments recorded 
Language of under section 26t shall be written by the preeiding 

record and judg> officer; dther in English or in the langiiajgce of the 

Court, or, if the Court to which such presiding officer 
is immediately subordinate so directs, itt such officer's mother tongue. 

(2) The Provincial Government may authorize any Bench of 
may be Magistrates empowered to try ofTences summarily to 
authorized to em- prepare the aforesaid record or judgment by means of 
ploy clerk. nn <)ffiver appointed in this .behalf by the Court to 

which such Bench is immediately subordinate, and the record or judg¬ 
ment so prepared sh^ll be signed by each member of such Bench present 
taking piurt in the proceedings. 

{3) If no such authorization be given, the record prepared by a 
membCT of the Bench and signed as aforesaid sliall be the proper record. 

(4) If the Bench differ in opinion, any dissentient member may 
write a separate judgment. 

COMMENT.—^By whomsoever the judgment and record may have been 
written, they shall be signed by all the members present.* The Magistrate Viust 
write hto full name, and the mere putting in of the initials is not sufficient.* 


* .dftindW fiFAeOck. (1900) 2f Cal. 4S0. 

* Karan Singfk, (1878) 1 All. 660. 

* Nurudin, ^028) 80 Bom. L. R. 

084. . 

« Khert^ MuSah, (1878) 41 Beng. 
L. R. 88, 20 W^R. (Cr.) Ip. 


• Nathan, (1929) 83 Mad. 168, 
<$ontta, Rama Kotiah v. Subba Rao, 
(1928) 82 Mad. 287, which is not a 
sound decision. 

• VelivaOi Brahmaiah, (1980) 8« 
Mad. 282. 
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CHAPTER. XXIII. 


Of Trials before High Courts and Courts of Sf.ssion. 


A. — Preliminary. 


266. In this Chapter, except in sections 276 and 807, and in Chap- 


define 




Court” 


ter XVIII, the expression ** High Court '* means a 


High Court within the meaning of the Government 
of India Act, 1985, and includes such other Courts as 
the Provincial Government may by notification in the Official Gazette 
declare to be High Courts for the purposes of this Chapter and of Clmpter 
XVIII. 


Trials before High 267. All trials under this Chapter before a 

Court to be by jury. High Court shall be by jury, 

and, notwithstanding anything herein contained, in all crinunal 
cases transferred to a High Court under this Code or under the Letters 
Patent of any High Court established under the Indian High Courts 
Act, 1861, or the Government of India Act, 1915, or the Government of 
India Act, 1935, the trial may, if the High Court so direct, be by jury. 


COMMENT.—Under s. 620 (e) (Hi) of the Code the High Court may order 
that any particular case be transferred to and tried before itself. Similarly, the 
Letters Patent for Bengal, Bombay and Madras (cl. 29) imd for the United Provinces 
of Oudh and Agra (cl. 22) empower the High Court to transfer for trial before itself 
any criminal case or appeal from a Court subordinate to it. 

The High Court m such case lias a discretionary power to order a re*trial by 

j«*y- 

Trials^ before * 268. All trials before a Court of Session shall 

^ 1 ^ of Session to either by jury, or with the aid of assessors.^ 
be by jury or with ^ * 

assessors. 

t# 

COMMENT.—^This section provides that all trials before a Court of Session 
shall be either by jury or with the aid of assessors. Where no notification under 
s. 260 is issued, every trial before a Court of Session must bewith the aid of asseuors. 


1. * Either by Jury, or with the aid of assessors.*—In a trial by jury, the 

jury is the real tribunal, but is* aided by the Judge: in a trial by assessors, the 
Judge is the sole tribunal aided by each of the assessors. The Judge is the sole 
judge of law and foct and the responsibility of the decision rests only with him * 
In a trial by jury the position of the Sessions Judge is exactly the sanie as the jury 
in dealing with the evidence given before him,*and he has to confine his attention 
to that evidence.* 


There is no distinction as to the procedure at the trial between a trial by ju^ 
and one with the aid of assessors except as to the summing up in the case of the 
former—^and the manner in which the verdict of the former and the opinion-of the 
assessors in the latter are respectively taken.* 

Evidence recorded in absence of assessors.—Court of Session is authoriz¬ 
ed to record evidence in the absence of jury or asse^rs, where additional evidence 
is called for by the appellate Court (s. *428).* ^ 

* Tirttmal Reddif (1001) 24 Mad. * Tdaosing Beehar, (1000) 11 Bom. 

628r 687-38. L. R. tW, 83 Bom. 423. 

s Jadub Das, (1809) 27 Cal. 206. « Bam jpil, (1808)V l5 ^U. 188. 
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Erroneous trial.—Section 536 pioyides for dealing with trials erroneausly held 
by jury instead of with the aid of assessors and vice versa. They are not invalid. 

2^9. (I) The Provincial Government may, by order in the 

Provincial G o- ^^ficial Gazette, direct that the trial of all offence!), or 
vemment may of aoy particular class of offence^ before any Court of 
order trials before Session, shall be by jury in any district, and may 

Court of Session to revoke or alter such order, 
be by jmy. , 

(j?) The Provincial Government, by like order, may also declare 
that, in the'case of any district in which the trial of any offence is to be 
by jury, the trial of such offences shall, if the Judge, on application made 
to him or of his own motion so directs, be by jurors Summoned from a 
special jury list, and may revoke or alter such order. 

(3) When the accused is charged at the same trial with several of¬ 
fences of which some are and some are not triable by jury, he shall be 
tried by jury for such of those offences ns are triable by jury, and by the 
Court of Session, with the aid of the jurors as assessors,^ for such of them 
as are not triable by jury. 

COMMENT*.—^Thc right of trial by jury in India is not a common law right, 
but a statutory right and is no longer dependent upon the orders of Goverbm 
under this section. The fact that three juries come to certain conclusions on facts 
with which a trial Judge cannot agree and orders a fourth trial is not of itself 
suincient ground for depriving an accused person of the right to a trial by a jury, by 
transferring the case from a jury district to a noii-jury district.' 

Sub-section (3).—^Wherc the accused is charged with an offence triable by a 
jury and also with an offence triable with the help of assessors, the Judge must 
constitute all the jurors as assessors for trying the non-jury offence.* 

1. ‘ With the aid of the jurors as assessors.*—When the jurors are treated 

as assessors, the Judge should take the opinion of all the jurors os assessors and not' 
some of them alone.* 

Trial by Jury df oCfences triable with assessors.—Speh a trial is not invalid, 
but the acciued is not deprived of his right to appeal on the fhets of the case if the 
trial had been with the aid of assessors.* The accused must object to such a proce¬ 
dure before the verdict is given ; he cannot complain of it subsequently in appeal.* 
The Sessions Judge must treat such a trial by jury as a jury case and he must give 
verdict accordingly.* 

Trial by assessors of offences triable by jury.—^Under s. 536 (3), if a jury 
case is tried with the aid of assessors, and no objection is taken at the trial the 
trial stands good.' 

' Trial before Court 270. In every trial before a Court of Session 

of Session to be the prosecution shall be conducted by a Public 
conduct^ by Pub- Prosecutor.* 
lie Prosecutor. • « 

* Hundraj, [1944] Kar. 286. • Morning Bechar, (1009) 11 Bom. 

* Abdul Heamidy (1926) 6 Pat. 208. J,. R. 850, 88 Bom. 428; Ottlobchandy. 

■ Ramakris^a Heddiy (1903) 20 (1925) 27 Bom. L. R. 1410. 

Mad. 508. • Surja Kurmi, (1898) 25 Cal. 555. 

* Mcltitn Chunder Bai, AJ87S) 8 ' Ganapaihi, (1900) 28 Mod. 682, 

Cal. 705. t 685. 

' \ 
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271 . 

Commencement 
of trial. 


[cneiAp* Term, 

«Public ProBecufor/-8ee as. 492, 408. The PulOh 
Picsecutor may avail himself of the services of counsel engaged by a private 

^ne&v\a.'ua\.^ 

B,—Comtneneemeni of Proceedings, 

(J) Wlien the Court is ready to commence the trial, the 
acK>used shall appear oi be brought before it, and the 
charge shall be read out in Couit and explained to 
him,‘ and he shnll be asked whether he is guilty of the oflence rhaiged,'Or 
claims to be tried. 

i>u. «r ...iitv accused pleads guilty,* the plea shall 

be recorded, and he may be convict^* thereon. 

COMMENT.—This and the following section deal with the plea of accused. 

1. * Explained to him.*—^Mere reading of the charge is not sufficient. It 
should be explained sufficiently to enable the accused to understand the natuK of 
the charge to which he is called upon to plead.* If the charge is not explained 
the conviction will be quashed. 

2. * If the accused pleads guilty.*—^The accused should plead by his own 
month and not through his counsel or pleader.* Any admission made by his pleader 
is not binding on him.* 

The accused can plead guilty under this section, or he can claim to be tried 
under s. 272, or he ran refuse to plead. The plea of “ not guilty ** is not recognised 
by the Code* and it amounts to a claim to be tried. 

3. * He maiy be convicted. *—^The Court has a discretion to convict the 
accused when he pleads guilty or to proceed with the trial. The proper exercise 
eS tUs discretion is of considerable importance in the case of persons tried jointly, 
when some plead guilty and the others claim to be tried.* Vtlien the accused 
irieads guilty he may be convicted, or evidence taken as if the plea had been one 
of ** not guilty,** and the case decided upon the whole of the evidence including 
the accused’s plea. When such a procedure is adopted, the trial does not temdnate 
with the plea of guilty. It does not strictly end until fBas accused has been either 
convicted or acquitted or diKharged. As a matter of practice Judges prefSer not to 
act on the plea of guilty in murder cases.' 

272. If tJie accused refuses to, or does not, plead, or if he claims to 
be tried, the Court sliall proceed to choose jurors or 
assessors as hereinafter directed and to try the 
case; 

Provided that, subject to the right of objection 
hereinafter mentioned. Jkhe same jury may try, or the 
same assessors may aid in the trial of, as many 
accused persons successively* as the Court thinks At. 

If the accused refuses to plead or claims to be tried, the Courlr 
must proceed to ti^ the case. I'he actual trial does not b^n until the diarge haa 
been read and the accused claims to be tried. The jurors or assessors axe then 


Refusal to plead 
or claim tobetried. 

Trial by same 
Jury or assessors of 
several offenders in 
succession. 

COMMENT.— 


* Narauan M. Pendshe, (1874) 11 
B. H. C.^ 102. 

* Wtadw, (1806) 10 AIL 110; Trim^ 
baka, (1001) 8 Bom. L. R. 480. 

* 3hirriqg, (1004) 6 Bom. L. R. 861. 
Sangto/e, (1000) 2 Bom. L. R. 761. 


Cal.* 1072. • 

• Khahdia, (1800) 15 Bom. 66. 

' Chinna Peanuhi, (1800) 28 Mad. 
151 ; ChirUa BkOea, (10^6) 8 Bom. L. 
R. 240; Leuemtfa Shiddappai (1017) 
10 BonwV^. R. 856; Bhadu, sup; 


WnHol Kanta Boy, (1014) 41 YUkamtudh, p045] Na^. 402. 
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ohoaen.^ The pleaa that arise in criminal fxiab are four. vis. (1) oulr^^SDi* ocfutf 
<pteviou8 acquittal) (s. 408); (2) autr^oia eanoiet (previous conviction) (s. 408^ 
(8) pardon (s. 887); and (4) not guilty. The lint three are special pleas and must 
be proved by the accused, the fourth is a general issue and must be disproved by 
the prosecutitim. 

This section must be read subject to the provisions of s. 488.* 

1 . *Same Jury may try,.accused persons successively.’—On the 

eonchision of one trial the same jury may proceed to try the accused in the next 
case.* 


273. *{1) In trials before the High Court, when it appears to the 
• High Court, at any time before the commencement of 

♦aiSTiS? .Sia the trial of the person charged, that any charge or 

any portion theieof is clearly unsustainable, the 
Judge may make on the charge an entry to that effect. 

(2) Such entry shall have the effect of staying proceedings upon 
Eifoct of entry charge or portion of the charge, as tlie case 

may be. 


COMMENT.—^An entry made under this section is not an acquittal far the 
purpose of s. 408, itiJWi. The Public Prosecutor also may, with the permission at 
the Court, withdraw from the prosecution of any person (s. 404). • 


Number of jury. 


C .—Choosing a Jury, 

274. (1) In trials before the High Court the 
jury shall consist of nine persons. 


(2) In ttials by jury before the Court of Session the jury sbal] con- 
fllst of such uneven number, not being less than five or more than nine, 
as the Provincial Government, by order applicable to any particular 
district or to any particular clara of offences in that district, may direct: 

Provided tha^ wh^ any accused person is charged with an offence 
punishable with death, the jury shall consist*of not less than seven 
persons and, if practicable, of nine persons. 


COMMENT.—^niB jurors for the trial must be of the number directed by 
Coveroment under this section. A trial held by a greater number is UlegBl, as 
the Court is not properly constituted and the error is not curable by s. 587.* 

Where in a trial for murder out of eighteen persons summoned as jurors, nine 
persons were present, and the Judge having drawn seven names out of the nine by lot 
stopped, instead of making any attempt to empanel a jury of nine persons, it was 
held that the trial was vitiated oh MliOt inasmuch as it was practicable to get a jury 
of nhie.* But where only seven jurors were present in Court fwt of eighteen sum¬ 
moned and the trial took place with seven jurors it was held that it must be assumed 
that it was not practicable to have more than seven jurors and the trial was not 
therefore vitiated.* Out of eighteen jurors summoned in a trial on a murder chaige 
only seven attmided, one of whom was excused on the ground of illness and two were 
successfully objeeted. The remaining four persons were empanelled together with 


* BasHano, (1890) 15 Boln. 514. 

* Anant Narayant (1044) 47 Bom. 
Zi. E. 188. 

* ttwaein Buksht (1880) 6 Cal. 06. 

* George Booth, (1008) 26^11. 211; 
Pondu Kusha, (1048) 45 Bom. L. R. 


002 . 

. ■ ’ KiahoH Khara, [1043) 1 Cal. 522. 

■ Benat PramanUe, (1035) 62 Cal. 
000, dissenting firom Shahtb AH, (1081) 
58 Cal. 1272. 
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three other persons finind In the Court precipcts and the trial was held with seven 
jurors only. It was held that the jury was not impropcarly constituted and the trbd 
was not Invalid.^ 


' 275. (I) In a trial by jury before the High Court or Court of 
Jury for trial of Session of a person who has been found under the 
European and In< OTovisioiis of this Code to be an European or Indian 
^an British sub- British subject, a majority of the jury shall, if such 
jccts and others. person before the first juror is called and accepted so 
requires, consist, in the case of an European British subject, of ^rsons 
who are Europeans or Americans and, in the case of an Indian British 
subject, of Indians. 

(2) In any such trial by jury of a person who has been found under 
the provisions of this Code to be an European (other than an European 
British subject) or an American, a majoiity of the jury shall, if practi¬ 
cable and if such European or Ameiican before the first juror is called and 
accepted so requires, consist of persons who are Europeans or Americans. 


COMMENT.—In order to claim the privilege under this section, the accused 
must make an application before the first juror is cifilled and accepted. 

This section is controlled by s. 528B which provides that if a person does not 
claim to be dealt with as an Indian British subject before the committing Mafpstratc 
he shall not assert the claim at any subsequent stage of the case. Where an Indian 
British subject did not claim to be dealt with as such before the committing Presi¬ 
dency Magistrate, it was held that he was not entitled to claim, before the High Court, 
to be tried by a jury consisting of a majority of Indians.* 


276. The jurors shall be chosen by lot' from the persons summoned 
Jurors to be to act as such in such manner as the High Court 
chosen by lot. may from time to time by rule direct: 

Provided that— 

Jirst, pending the issue under this section of rules for any Court 
Existing practice the piactice now prevailing in such Court in- respect 
maintained ; to the choosing of jurois shall be followed ; 

secondly^ in case of a deficiency of persons summoned, the number of 
persons not sum- jurors reriuired may, with the leave of the Court, 
moned when eligi- be chosen from such other persons as may be 
i present; 

thirdly, in a trial before any High Court in the 
ciM"iur^. ** which is the usual place of sitting of such High 

Court— 

(а) if the accused person is charged with having conunitted an 
offence punishable with death, or 

(б) if in any other case a Judge of the High Court so directsi 
the jurors sliall be chosen from the special jury list hereinafter prescribed; 
and 


fourthii/, in any district for which the Provincial Government has 
declared that the trial of certain offences may be by special jiury, the 
jurors shall, in any case in which tbs Judge so directs, be chosen firom the 
special jury list prescribed in section 825. ^ 


* Asgar AH Mondal. [1944] 2 Cal. * HaAndra, (1924) 61 Cal. 980, 991. 

80 S- . > 



8SCS. 274-278.] TBIALS BEFOBS HIGH COUBTS, BTC. 


210 


COMMENT.—The object of 8s.«276-279 as to selection of jurors is to secure 
an impartial trial by rendering impossible any intentional selection of jurors to try 
a particular case. 

1. * Chosen by lot.’—The names of the jury must be dra^vn out of one box 

containing the names of all persons summoned to act as jurors.^ If the Judge 
himself select the jurors instead of choosing them by lot* the trial is vitiated smd 
the defect is not cnired by s. 537.* 

Second proviso.—This is a special provision to meet an emergency so that 
there may not be a deadlock. Persons who ate within the precincts of the Court 
building, either because they have been summoned for other cases or by mere 
chance, are persons “ present in Court ” within the meaning of this proviso.* The 
section does not cast any duly upon the Judge to send his Court olRcers to other 
Court rooms and bring from there such jury men as were available. It merely 
says that in case of deficiency the number of jurors may, with the leave of the Court, 
be chosen from such persons as may be present.* 

Special jury.—trial for sedition before the High Court should ordinarily 
be before a special jury.* 

277. (1) As each juror is chosen, his name shall be called aloud. 
Names of jurors and, upon his appearance, the accused shall be a^ed 

to be called. if he objects to be tried by such juror. ^ 

(2) Objection may then be taken to such juror by the accused or 
Objection to by the prosecutpr, and the grounds of objection shall 
jurors. be stated ; 

Provided that, in the High Court, objections vrithout grounds stated 
u sliall be allowed to the niunber of eight on behalf of 
out gr^^ stated* Crown and eight on behalf of the person or all 

* ■ the persons charged. 

COMMENT.—In a trial before a Court of Session the grounds of objection 
to a juror should be stated; but in the High Court no such grounds are necessary. 
Peremptory challenges are allowed only in the High Court. • ’ 

278. Any objection taken to a juror on any of the following 

Grounds of objec- grounds, if made out to the satisfaction of 'the Court. 

tion. shall be allowed :— 

(a) some presumed or actual partiality in the juror; 

(b) some personal grounds, such as alienage, deficiency in the 
qualification required by any law or rule having the force of law for the 
time being in force, or being under the age of twenty-one or above the 
age of sixty years ; 

(c) his having by habit or religious vows relinquished all care of 
wordly affairs; 

(d) his holding any office in or under the Court; 

^ (e) his executing any duties of police or being entrusted with 
police-duties; 

> 

* VithaJdai^ (1870) 1 Bom. 462. * MukundamuraH Paly (1988) 01 ' 

* Bradahamy (1911) S3 All. 805. Cal. 190. 

* laraily (1982) 59 Cal. Vl23; Xioto, * SpnOt (No. 7), (1927) 80 Bom. 

(1988) SO All. ‘^lO, 212. , L. R. 313. 
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(/) his having been convicted of *Rny offence which, in the opinion 
of tlie Court, renders him unfit to serve on the ju^; 

(g) his inability to understand the language in which the ^denoe 
is given, or when such evidence is interpreted the language in which it is 
interpreted; 

(A) any other circumstance which, in the opinion of the Courts 
renders him improper as a juror. 

279. (J) Every objection taken to a juror shall be decided by the 
Dceisioa of ob- Court, and such decision shall be recor^pd and be 

Jection. final, 

(2) If the objection is allowed, the place of such juror shall be 
Supply of place of supplied by any other juror attending in obedience to 
Juror against whom a summons and chosen in manner provided by sec> 
objection allowed. tJou 276, or if there is no such other juror present, 
then by any other person present in the Court whose name is on the 
list of jurors, or whom the Court considers a proper person to serve on 
the jury: 

Provided that no objection to such juror or othor person is taken 
under section 278 and allowed. 

280. (J) When the jurors have been chosen, they shall appoint 
Foreman of jury, one of their number to be £ 0100 : 1811 . 

(2) The foreman shall preside in the debates of the jury, deliver 
the ye^ict of the jury, and ask any information from the Court that is 
required by the jury or any of the jurors. 

(J) If a majority of the jury do not, within such time as the Judge 
thinks reasonable, agree in the appointment of a foreman, he shall be 
appointed by the Court. 

281. When the foreman has been appoints, the Jurors diall be 
Swearing of jurors, sworh under th^ Indian Oaths Act, 1878. 

282. (I) If, in the course of a trial by jury at^ny time before the 
Procedure when return of the verdict, any juror, firom any suffident 

Juror ceases to at> cause, is prevented fipom attending throughout the 
tend, etc. trial, or if any juror absents him^f and it is not 

practicable to enforce hb attendance, or if it appears that any juror u 
unable to understand the language in which the evidence is given or, 
when such evidence is interpreted, the language in which it is interpreted, 
a new juror shall be added, or the jury shall be discharged and a new 
. jury chosen. 

(2) In each of such ca^ the trial shall commence anew.t 
COMMENT,—^This section and a 288 provide for the disbiarge d a Joiy 
before the verdict is delivered. Apart fkom these sections the Court has inherent 
power to discharge a jury, before the verdict,forvni8Conduct or othEr similar groand, 
e.g. juror associating with the defence.* 

1. * Trial shall commence anew:*—^A juror was dischatged as he was famnd 
deaf after two witnesses had been examined and another juror wsU sworn in bis 

* RaMm SIMMk, (1828) 60 Cal. 481; BebhiU JWohan Chakraoartgt (1028) 
872; Mamfru, (1828) 81 CaL 418, 480, 68 Cal. 160. 
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place. The trial was not commence^ afiresh. but the evidence of the witnc—ee 
wae read over to and admitted by them. It was held that the trial was Invalid.* 

Dboharge of jury 283. The Judge may also discharge the jury 

in caw of aldmeas whenever the prisoner become incapable of remain- 
ot priaoner. ing at the bar. 

D.—Chooaing Asgeasors, 

284. • When the trial is to be hdd with the aid of assessors, hot less 

Aaaeaacwa how than three and, if practicable, four diall be chosen 
* from the persons summoned to act as such. 

COMMENT.—The contrast between trial by jury and trial with the aid of 
aaoessorB is that, in the former, the jury b tlie real tribunal but b aided by the 
Judge, and in certain matters directed by the Judge, but in the latter the Judge 
b the sole tribunal aided by each of the aaaeaaors. Tlie jury form a tribunal or 
body with a foreman and the verdict b the verdict of the body. The jury may 
retire to consider their verdict. In the case of a trial vrith assessors, the assessora 
do not form a body and each acts and expresses hb opinion individually, and the 
Judge records it separately. The Judge b the sole judge of law and' foct. The 
a ss e s s ors are net to retire for consultation and forming their opinion.* 

The ass^sors are chosen by the Judge. No objection can be taken Jigainst 
an assessor as in the case of a juror. The trial will lie invalid if it commences without 
the requisite number of assessors,* or where an assessor b owing to some infirmity 
unable to understand the proceedings,* or where an assessor b absent at different 
times in the course of the trial,* or where a person not In the list of assessors b chosen 
by the Judge os one of the assessors.* 

l¥here a Sessions Judge is trying a case with the aid of assessors, it b the Judge 
plus the assessors who constitute the Court, not the Judge alone. Where, therefore, 
a Sessions Judge recorded evidence after tlie assessors had been discharged, it was 

held that the trial was illegal.* 

« 

284A. {J) In a trial with the aid of assessors of a p?rson who has 

Assessors for trial been found under tlie provisions of this Code to l>e 
of European and an European or Indian British subjor't, if the Ruro- 
Indian Britbh sub- pean or Indian British subject at*ciiml. or where 
jecta and others. there are several European British subjects accused 
or several Indian British subjects accused, all of them jointly, liefore the 
first assessor is chosen so require, all the assessors shall, in the ca«e of 
Europ^n British subjects, be persons who are Europeans or Americans 
or, in the case of Indian British subjects, be Indians. 

(2) In a trial with the aid of assessors of a person who has been 
found under the provisions of this Code to be an European (other tlian 
*an Eimipean British subject) or an American, all the assessors sfiaJl, if 
practicable and if such European or American before the first asses^'or is 
chosen so requh^, be persons who are Europeans or Americans. 

> Narain, (1014) 36 All. 481. « Babu Lai, (1888) 81 All. 106. 

■ Tirttmal Reddi, (1901) 24 Mad. , * Tirumal Rfddi, sup. 

628, 886, 687<g8. • Mtm Singh, (101.S) 36 All. 570. 

* Jf^ram, (1901) 25 Bom. 694, 8 * JaiM$kh, (1020) 43 All 125; 

Bom. L. R. 274; BasHano, JI890) 15 ilam Led, (1803) 15 All. 130 
Bom. 614. 
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COMMENT.—^The accused, whether ladian or European, shall be tried with 
assessors, who, if the accused so claims, shall all be of his nationality. The claim 
as to status must be made before the committing Magistrate (uide ss. 528A, 
528B.)^ 

285. (J) If in the course of a trial with the aid of assessors, at 

Procedure when uny time before the finding, any assessor is, from any 
assessor is unable sufficient cause, prevented from attending through* 
toattendi out the trial, or absents himself,^ and ^ it is not 

practicable to enforce his attendance, the trial shall proceed' with the 
aid of the other assessor or assessors. ^ 

(2) If ail the assessors are prevented from attending, or absent 
themselves, the proceedings shall be stayed and a new trial shall be held 
with the aid of fresh assessors. 

COMMENT.—-Clause (1) constitutes an Exception tos. 284 and is confined in 
its operation only to cases where the assessor himself is prevented firom attending 
the trial by reason of some physicrl disability, or voluntarily absents himself; it 
does not contemplate a case where the Judge discharges one of the assessors on the 
ground that the assessor is disqualified from acting as an assessor because of his 
having personal knowledge about some facts in issue in the case.* 

The trial should commence with the requisite number of assessors and at least 
one of them should be present throughout die trial and give his opinion.* Where 
in the course of a Ixial with three assessors, one died at an early stage, and later on 
another became too ill to attend, and finally the third assessor was obliged to retire 
during portion of the address of the pleader for the accused, it was held that the 
trial was without jurisdiction.* Similarly, where the trial commenced practically 
with only one assessor, though nominally there was a second present at the tieginning 
of the trial, the proceedings were set aside and a new trial was ordered.* 

1. * Absents himself.*—^When an assessor absents himself once he is to be 

considered to have been wholly absent. He cannot be allowed to take part after> 
wards.* ^ ^ 

DD.—Joint truda, 

285A. In any case in which an European or American is accused 

TrtaIorEan,p«m * P?®?? “ ^pean OT 

or Indian British American, or an Indian British subject is accused 
subject or Euro- jointly with a person not being an Indian ; and such 
pean or American European, Indian British subject or Am^can is 
^^tooth^*^******* before a Court of Session, he 

and such other peison may be tried together, but 
if he requires to be tried in accordance with the provisions of section 
275 or section 284A and is so tried, and the other person accused re¬ 
quires to be tri^ separately, such other person shall be tried separately 
in accordance with the provisions of this Chapter. 

* Sec Harendrat (1924) 41 Cal. 980. Jayfanit (1901) 25 Bom. 004, & Bom. 

* SipaUar Singh^ [1042] All. 183. L. R. 274; Basttano, (1800) 15 Bom. 

* Tirumal Reddi^ Uool) 24 Mad.i 514. 

528, 587-88. • Mesaeruddint (1002S^ 6 C. W. N. 

* Mvhammad Mahmud Wum, (1801) 715; fiso, (1894) Unxep. Cr. C. 895, 

18 All. 387. Cr. R. Noki24 of 1804. 

* B€dm Lai, (1898) 21 All. 106; 
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E.—Trial to Close of Cases for Prosecution and Ikfence, 

286. (1) When the jurors or assessors have been chosen, the 
^ ’ * prosecutor shall open his case by reading from the 

pioJeCTiSon?*** Indian Penal Code or other law the description of the 

offence charged, and stating shortly by what 
evidence he expects to prove the guilt of the accused. 

Examination of (2) The prosecutor shall then examine his 
witnesses. * witnesses. 

COMMlj^NT.—Sub-section (2).—^The witnesses must be examined orally. It 
is not sufHcient, even with the consent of the pleader for the defence, to put in 
the depositions taken before the committing Magistrate, and allow the witnesses 
to be cross*examined upon them.* 

It is the duty of the Public Prosecutor to call and examine all material witnesses 
sent up to the Court of Session. If he thinks that a particular witness would not 
speak the truth, he should tender that witness for cross-examination.' If material 
witnesses are not produced the ^urt may draw an inference adverse to the prosecu¬ 
tion.' The only legitimate object of a prosecution is to secure not a conviction, 
but that justice be done. The prosecution should not refuse to call and examine 
a witness merely because his evidence may be favourable to the defence.' Where a 
witness for the prosecution is not examined by the Crown, he is placed in the witness- 
box in order that the defence may have an opportunity of cross-examining him.' 

Examination of 287. The examination of the accused duly re- 

accused before , corded by or before the committing Magistrate shall 

Magistrate to be be tendered* bv the prosecutor and read as evidence, 
evidence. 


COMMENT.—This section refers only to the examination of the accused by 
or before the committing Magistrate. It does not refer to a confession under s. 104, 
supra. Such a confession may be proved and admitted in evidence. 

1. * Shall be tendered. *—^It is not optional with the prosecutor to tender in 

evidence tlie examination of the accused recorded under s. 042. It must be put 
in.' 

288. The evidence of a witness duly recorded in the presence of the 
Evidence given accused under Chapter XVIII* may, in the discre- 
at preliminary in- tion of the presiding Judge, if such witness is pro- 
quiry admissible. duced and examined, be treated as evidence in the 
case for all purposes^ subject to the provisions of the Indian Evidence 
Act, 1872.* 

COMMENT.—Under this section the Sessions Judge has the discretion to 
treat the evidence of a witness duly recorded by the committing Magistrate os 
substantive evidence in the case. Where a witness retracts or contradicts in the 
^pssiaaa Court his original statement, the Court must determine which is the true 
version and act upon it.' 

The counsel for the acscused is not entitled to refer to the depositions given 
before the committing Magistrate fpr the purpose of contradicting the witnesses 


' Staba, (1885) 9 Mad. 8d. 

• TuUa, (1886) 7 All. 004. 

* Dhunno Bkui, (1881) 8 Cal. 121; 
Muhammad Yurmst (1922) 50 Cal. 
S18, 326. 

' i>urgai^(180a) 10 All.^84, f.b. 


' Mansangt (1009) 11 Bom. L. R. 
M62; Qirish Chunder, (1870) 5 Cal. 
014; Sianton, (1802) 14 All. 521. 

* Rmna TevaUf (1892) 15 Mad. 862. 
' Nga Nyein, (1032) 11 Ran. 4. 
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before the Sessions Court, without drawing their attention to the alleged oontmdbt* 
tions in their previous depositions and giving them an opportunity of explaining the 
same.* 

1. * Duly recorded In the presence of die accused under Chapter XVIII.* 
—The accused is entitled to have an opportunity to cross-examine a witness before 
his evidence can be used against him. If the accused had no opportunity to cross* 
examine the witnesses, the depositions of these could not be admitted In evidenoe.* 

The section does not apply unless the depositions have been taken in the presence 
of the accused.' 

2. * Be treated as evidence In the case for all purposes.*—Such evidenoe 
will be treated exactly on the same footing as other evidenoe in the case, i.e. as 
substantive evidence of all facts therein deposed to.* It stands on the same footing 
as any other evidence before the Court of Session, and is to be considered as premier 
material on which the verdict or a finding may be given. Whether any portion 
or the whole of the evidence thus admitted is entitled to credit, and if so, to such a 
degree that a cionviction may be based on it wholly or in part, are questions for the 
Juiy, assessors, or the Judge, but they are in no wag affected by the sectlcm.* But 
the Sessions Judge must be satisfied that the prior statement was true and that the 
evidence given before him was folse.* The Patna High Court has held that there 
must be evidence which will show that-the evidence given before the Magistrate 
should l>e preferred to and substituted for that given before the Sessions Judge.' 
The previous statement of a witness recorded under s. 104 may be treated as corro* 
borotion under s. 157 of the Evidence Act of the witness's dqposition admitted in 
evidence under this section.' The Nagpur High Court has dissented from this view 
and held that it is not necessary that there should be corroboration of the statement 
otherwise.' 


3. * Subject to the provisions of the Indian Evidence Act.*—The effect of 

these words is ihut if the evidence before the Magistrate was irrelevant or inadmissible 
under the Evidenoe Act, it is not admissible under this section.** They are intended 
to prevent the admission of irrelewnt evidence which may have been inadvertently 
recorded by the committing Magistrate.** But they do not limit the purposes 
for which the evidence may be used. The evidenoe is to be treated as evidenoe for 
ail purposes,** without having been specifically put to the v^tness.*' 

289. (1) When the examination of the witnesses for the prosecu* 
Procedure after examination (if any) of the accused are 

examination of wit- concluded, the accused shall be asked whether he 
nesses for prosecu- means to adduce evidence, 
tion. 


1 Zeaoar Rahtnan, (1002) 81 Cal. 
142 F»B* 

*’ Sagal, (1808) 21 Cal. 042. 

* Alimudditit (1805) 23 CaL 801; 
GukJtu, (1018) 85 All. 200. ’ 

* Maruti, (1021) 40 Bom. 07, S3 
Bom. L,. R. 820; Dwarka Kurmi, 
(1000) 28 All. 083; TuUi, (1024) 47 
All. 270; Rakhe, (1025) 0 Lah. 171; 
Amir Zaman, (1025) 0 Lah. 100; 
Mohammad Sarmar^ 11043} Lah. 807, 
Abdul Gani, (1026) 68 Cal. 181; Fakira, 
(1087) 04 1. A. 148, 89 Bom. L. R. 
000, (10871 Bom. 711. 

■ Dwarka Kurmi, sup. 


* *Bachrda Peda Somadu, (1028) 47 
Mad. 232. 

' NebH Mandal, (1080) 19 Pat. 
800; Jekttl TeH, (1024) 8 Pat. 781. 

* Mathura Tewari, (1020) 8 Pat. 
625; Vtttiah Kone, (1022) 45 Mad. 
700; Manor AH, (1083) 60 Cal. 1830; 
Dod^ Bahadur, (1942J Kar. 200. 

* Parptanand, (1041] Nag. 110. 

** Jehttt TeK, sup.; Bihari, (1926) 
40 All. 251. 

** Rano, (1044] Kar.' 75. 

*' Fakira, (1987) 04 1. A. 148, 80 
Bom. L.‘ A. 060, [1037} Bonu 711. 

** Mohammad Sarwar, Supra. 
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(2) Jf he says that he doe^not, the prosecutor may sum up his 
case; and, if the Court considers that th^ is no evidence^ that the 
accu^ committed the offence, it may theiL in a case tried mth the aid 
of assessors, record a finding, or, in a case tried by a jury, direct the jury 
to return a Verdict of not guilty. 

(S) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that t^ere is no evi¬ 
dence that'the accused committed the offmice, the Court may Ihen, in a 
ca^ tried with the aid of assessors, record a finding, or, in a case tri^ by 
a jury, direct the jury to return a verdict of not guilty. 

(4) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that th^ is evidence 
that he committed the offence, or if, on his saying that he does not mean 
to adduce evidence; the prosecutor sums up his case and the Court 
consid^:^ that there is evidence that the accused committed the, offence, 
the Court shall call on the accused to enter on his defence.* 

COMMENT.—^This section marks the close of the case for the prosecution. 
Sub-section (2).—1. * There is no evidence.'—^The words in sub-sections 

(2) and (3) are not to be read as meaning *' no satisfactory, trustworthy or conclusive 
evidence." If there is evidence the trial mast go on to its dose.* * 

Where there is no evidence against the accused, the Judge ought to charge 
the jury for an acquittal and not leave the jury to say whether tte accused is guilty 
or not.* If the Judge, after tiie prosecution case is closed, comes to the conclusion 
that, assuming that the jury believe every word of the prosecution evidence, never¬ 
theless they will not be justified in convicting, then he is bound in law to say so and 
to direct the jury that in law they must bring in a verdict of not guilty, and he ought 
not in sufsh a case to leave the matter to the jury.* 

Sub-section (4).—It is the function of the jury to determine whether the 
evidence is true, and if the Judge thinks that the prosecution evidence, if true, 
will lead to a conviction, then he is bound to leave the case to the jury. The direction 
given by the Judge to the jury, under sub-s. (2) of this section when he considers 
that there is no evidence, that the accused committed the .offence, to return a verdict 
of not guilty, is binding on the jury and must be followed by them, whether they 
agree with the Judge's view or not, and any other verdict returned by the jury must 
be set aside.* 


2. * The Court shall call on the accused to enter on his defence.*—This is 


not a mere formality, hut is an essential part of a criminal trial, and an omission 
to do so occasions a failure of justice and is not cured by s. £37.* 


I 


290. The accused or his pleader may then open his case, stating 
the facts or law on which he intends to rely, and 
• making such comments as he thinks necessary on the 

evidence for the prosecution. He may then examine his witnesses 
(if any) and after their cross-examination and re-examination (if any) 
may sum up hi^ case. ** 


* Vmiram, (1892) 16 Bom. 414; 
Munna hdU (IfifiS) 10 All. 414. 

* Greedkary, (1867) 7 W. R. (Cr.) 
89 (57). 

* Tokarai Narai, (1940) 48 Bom. L. 
R. 288, F.B.; D'tatood Hashamt (1940) 

I 


48 Bom. L. R. 246. 

* Tokarai Narai, sup.; Daatood 
Haaham, sup. ; Qudndt (1989} All. 871. 

• Imam AK Khan, (1895) 28 Cal. 
252. 
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COMMENT.—Every accused person fttay of right be defended by a pleader 
(s. 840. ir^ra). A written defence may be put in. 


291. The accused shall be allowed to examine any witness not 
Right of arcused previously named by him. if such witness is in 
as to examination attendance but he shall not, except as provided in 
a^ summoning of sections 211 and 281, be entitlec^ of right* to have any 
witnesses. witness summoned, other than the witnesses named 

ill the list delivered to tlic Magistrate by whom he was committed for 
trial. 

COMMENT.—1. *lf such witness Is In attendance.*—^TlSe accused is 
entitled to call such person and examine him as his witness.^ 

2 . * Shall not... .be entitled of right.*—^The accused is entitled to have any 

witnesses named in the list which he delivers to the Magistrate summonesd and 
examined ;* but he is not entitled to have witnesses not named by him before the 
Magistrate summoned at the Sessions trial. But the Judge can summon such 
Mritnesses if he thinks proper.* 

Prosecutor's 292. The prosecutor shall be entitled to re> 

right of reply. ply^— 

(a) If the accus^ or any of the accused adduces any oral evidence; 
or 


(h) with the permission of the Court, on a point of law; or 
(c) witli the permission of the Couil, when any document which 
does not need to be proved is produced by any accused person after he 
enters on his defence : 

Provided that, in the case referred to in clause (c) the reply shall, 
unless the Court otherwise pemiits, be restricted to comment on the 
document so produced. 

COMMENT.—^Thc prosecutor has a right of reply— 

(1) if any oral evidence is adduced bn behalf of any accused; or 

(2) with the permissian of the Court ' 

(.r) on a |>oint of law ; or 

(ft) when any document which needs no proof is^ produced by an accused 
after he enters on bis defence. Tlie reply shall be restricted to comment on the 
document, unless the Court otherwise permits. 

1. ‘Reply.*—^The word “reply” means “reply generally on the whole 
case.** It does not mean that the prosecutor is to sum up as to such of the accused 
as do not call evklenee. and to reply only on the evidence adduced by the other'* * 

Clause (a).—If the accused or any of the accused adduces any oral evidence 
the prosecutor is entitled to reply. The right of reply depends on the accused 
adduring oral evidence in defence after the close of tlie pnMCcuiion case. 

Merely putting in documents through a witness for the prosecution in the 
course of cross-examination does not give the prosecution the right of reply.* ' 

The counsel for the accused is entitled to be heard by an oral speech and not 
by a written address. The written address cannot form part of the record if taken 
in substitution of an oral speech.* ** ‘ 


* BOtao Khan, (1880) 16 Cal. 610. 

• Faizuddi, (1020) 47 Cal. 758. * 

• K^fah ojf Katua, (1886) 8 All. 

668 . 

* Sadanand Norton, (1804) 18 

Boos. 864. 


* Abdulali Sharfali, (1000) 11 Bom. 

L. R. 177; Bachattm Singh, (1931)* 
13 Lah. 172. '' 

• Vinmak Bhatkhmde, (1028) 80 
Bom. L!^ a. 1580, 58 Bom. 110. 
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Clause (c).—The reply is to be Astricted to the document produoed'by any 
soeused person. 

293. {1) Whenever the Court thinks that the jury or assessors 
View by jury or should view the place in which the offence charged is 
allied to have been committed, or any other place 
in which any other transaction material to the trial is alleged to have 
occurred, the Court shall make an order to that effect, and the jury or 
assessors shall be conducted in a body, under the care of an officer of tlie 
Court, to such place, which shall be shown to them by a person appointfd 
by the Court. 

(2) Such officer shall not, except with the permission of the Court, 
suffer any other person to speak to, or hold any communication with, any 
of the jury o** assessors, and. unless the Court otherwise directs, they 
shall, when the view is finished, be immediately conducted back into 
Court. 


COMMENT.—^This section provides for the view of the scene of the offence 
by the jury or assessors. Section 53913 provides for the view of the place by Judges 
and Magistrates. 

294. If a juror or assessor is personally acquainted with any rele- 
Wlien juror or vant fact, it is his duty to inform the Judge that such 
assessor may be is the case whereupon he may be sworn, examined, 
examined. cross-examined and re-examined in the same manner 

as any other witness. 

Jury or assessors 295. If a trial is adjourned, the jury or asses- 

attend at od- sors sliall attend at the adjourned sitting, and at 
journed sitting. every subscr|ueut sitting, until the conclusion of the 
trial. 

296. The High Cpurt may, from time to time, make rul^ as to 
... . keeping the jury together difring a trial before such 

• g up j ry. ^^Qurt lasting for more than one day ; and subject to 
such rules, the presiding .Judge may order wheth 'r and in what manned 
the jurors shall be kept together under the charge of an officer of the 
Court, or whether they shall be allowed to return to their respective 
homes. 


F.—Conclusion of Trial in Cases tried by Jury. 

297. In cases tried by jury, when the case for the defence and the 
, prosecutor’s reply (if any) are concluded, the Court 

rge jury. g|^lj pi-o^eed to charge the jury,* summing up the 
evidence for the prosecution and defence,and laying down the law* by 
which the jury are to be guided. 


COMMENT.—^This section provides that the Judge shall charge the jury after 
uU the evidence oi> both sides has hcien taken and the counsel or pleaders for both 
the prosecution and the accused have finished their addresses to the jury.* Where 
, the provisions of this section arc neglected a pew trial may be ordered on the ground 
of misdirection.^ 


* Public Prosecutor v. Abdfil Ha- * Imam AH Khan, (1805) 23 Cal. 
meed. (1012) 36 Mad. 585 ; Lyme, (1928) 252 

4 lAh. 882. • 
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If a juroff expresBes his opinion clearl^ regarding the guilt or innocence of on 
accused jierson before ^livery of the charge to the jury, the jury is discharged and 
a fresh trial trith a fresh juiy is held.* 

1. * The Court shall proceed to charge the Jury.*—It is mandatory upon 
the Judge to charge the jury. That is, summing up the evidence for the prosecution 
and defence, and laying down the law by whidi the jury are guided. 

The Judge is bound to record the heads of the charge to the jury in such a 
form and with sufficient frillness to enable the appellate Court to sawty itself thnf 
all pednts of law wete properly explained to the jury (s. 367, infra).* , 

It is not necessary that the charge to the jury should be delivered extempore. 
Reading out of a written charge does not violate any of the previsions of the section 
and render the verdict invalid on the ground of misdirection.* 

2. ' Summing up the evidence for the prosecution and defence.* — The 
object of a summing up is to enable the Judge to place before the jury the foots and 
ciraunstances of the case both for and against the prosecution so as to help them 
in arriving at a right decision upon the points which arise for their consideration.* 
Summing up does not mean tiiat the Judge should give merely a summary of the 
evidence. He must marshall the evidence so as to bring out the lights and the 
shades and the probabilities and improbabilities in order to give proper assistance 
to the jury who are required tc decide which view of the facts is true.* It is the 
duty of the Judge to give a narrative of the case, an<L to place the facts and the 
evidence in a dear manner before the jury so as to enable them to grasp the details 
and to come to a right decision.* A proper summing up is understood to be a foil 
and distinct statemenL of the evidence on both sides, with such advice as to the legal 
bearing of that evidence and the weight which properly attaches to the several parts 
of it, as a sound judicial discretion would suggest.* The Judge cannot omit any 
matters favourable to the accused on the ground that they have been elaborately 
discussed by counsel.* 

3. * Laying down thwlaw.*—^Under s. 298 tlie Jpdgc has to decide all ques- 
tl<MiB of law arising in the'trial. It is the duty of the Judge to call the attention 
of the jury to the different elements constituting the offence and to deal with the 
evidence by which it is proposed to make the accused liable, and failure to do so 
amounts to misdirection.* Mere reference to sections of the Penal Code defining 
the offences, or merely reading those sections, is not a sufficient explanation of the 
law.** 

The foot that pleaders or counsel on either side have addressed the jury and 
explained the law does not absolve tlie Judge from his duty of explaining it.** The 
responsibility of laying down the law for the guidance of the jury rests entirely with 

* Bideahi alias Cfovindp (1936) 12 B.H.C. (Cr. C.) 85, 96; Enayat Hu- 

Luck, 170. saint (1926) 40 All. 209; AbStl Cktni, 

* Panchu Das, (1007) 84 Cal. 698. (102S) 58 Cal. 181. • 

* MoHramt [1942] Nag. 775. . • Malgouda, (1902) 27 Bom. 644, 

* Kh^irudAin Sonatt (1925) 58 Cal. 4 Bean. L. R. 688; Ftdeirat (1015) 40 

872, 876. Bom. 220, 17 Bom. L. R. 1059. 

■ Enmiet KaHnit (1084) 62 Cal. ^ Tenu PreanamHt (1898) 25 Cal. 

887; Golok BUuxree Takal, [1088] 1 711; Mari VaXayant (1906) SO l^d. 

Cal. 292 ; Israr H^aain, (1041) <*7 44; Israr Husainy (1041) 17 Luck. 128. 

Luck. 128. ** AJbibas PeadUy (1808) 25 Cal. 786; 

* Mira CUAboTy (1003) 6 Bom. L. ilfuAiifliiniid Yunus, (1022) 50 Cal. 

R 81 818s» 

*« FaUechand VastaOuindy (1868) 5 **‘ Magan Das, (1002) 20 Cal. 379. 
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the Judge.^ The jury should take theilaw from the Judge. They are uot ^titled 
to resort to a commentary on the law during their consultataon.* What a Judge 
hays to a jury upon the law is an absolute and binding diroction upon them.* 

Misdirection .—A verdict will not be set asid£ on the ground of misdirection 
unless there is a foilure of justice (s. 5S7). 


Duty of Judge. 


298. (i) In such cases it is the duty of the 
Judge— 

(a) to decide all questions of law arising in the course of the trial, 
and especially all questions as to the relevancy of facts which it is pro¬ 
posed to ph>ve, and the admissibility of evidence or the propriety of 
questions asked by or on behalf of the parti ss ; and, in his dis^tion, 
to prevent the production of inadmissible evidence, whether it is or is 
not objected to by the parties; 

{b) to decide upon the meaning and construction of all documents 
given in evidence at the trial; 

(c) to decide upon all matters of fact which it may be nec^sary 
to prove in order to enable evidence of particular matters to be given; 

(d) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the jurors. 

(2) The Judge nmy, if he thinks proper, in the course of his sum- 
niing up, express to the jury his opinion uimn any question of fact,* or 
upon any question of mixed law and fact, relevant to the proceeding. 


ILLUSTBATIONS. 

(а) It is proposed to prove a statement made by a person not being a witness 
in the case, on the groimd that circumstances are proved which render evidence of 
huch statement admissible. 

It is for the Judge, and not for Uie jury, to decide whether tiie existence of those 
circumstances has been proved. 

(б) It is proposed to "give secondary evidence of.a document the ori^al of 
wliich is alleged to have been lost or destroyed. 

It is the duty of Judge to decide whether the original has been lost or 
distroyed. 

COMMENT.—This section deals with the duty of a Judge; the next section 
deals with the duty of a jury. 

Clause (a).—^This clause refers to several sections of the Evidence Act, notably 
ss. 4 et seq., 141-148, 140, 161, 162. 

It is for the Judge to decide whether the evidence adduced before him is 
admissible or not; the credibility of the evidence is to be left to the jury.* It is 
the duty of the Judge to prevent the production of inadmissible evidence whether 
it is OF is not objected to by the parties.* 

It is primarily the duty of the Judge to decide whether a confession is voluntarily 
made in order to determine its admissibility into evidence. It is then the duty of 
the jury to find whether it is true and for that purpose to go afresh into the questum 
whether it is voluntarily made.)* 

* Mqfon JD§9t (1002) 29 Cal. 879. Umiruddin Ahmed, (1917) 45 CaL 667. 

* Bkamtia, (1806) 6 Bom. L. R. 268. • Panehkomri Dutt, (1024) 62 CaL 

* JVIrn Chand Mooketjee, (1878) 20 67. 

IV. K. (Cr.) 41. ’ * Govemmera of Bombay v. DaBmtth, 

* Abbas Peada, (1898) 26 Cal. 786; (1944) 47 Bom. L. R. 145, Fm. 
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Sub'secdon (2). —1. * May....expr«BB to the Jury hto opinion upon any 

question of fact, etc.*—The Judge is entitled to express his opinion freely and 
emphatically when it seems to him to be necessary to do so provided that he warns 
the Jury that his opinion is in no way binding on them and that it is the jury*8 opinion 
on the facts of the case alone which matters.* If he expresses hb opinion on any 
question of fact or upon any question of mixed law and fact, he should be most 
carefril to explain to the jury that it is for them to decide all questions of fact.* 
He must let the Jury consider the facts for themselves, and form their, own opinion 
as to the value to be attached to the evidence of the several witnesses and the proper 
InCerenoe that ought to be drawn from the evidence as a whole.* , 

Duty of jury. 299. It is the duty of the jury — 

(<i) to decide which view of the facts is true' and then to return the 
verdict* which under such view ought, according to th' direction of the 
Judge, to be returned ;* 

(b) to determine the meaning of all technical terms (othei tlian 
terms of law) and words used ir an unusual sens.: which it may be neces* 
sary to determine, whethci such words occur in documents ot not; 

(c) to decide all questions which according to law are to be deemed 
questions of fact; 

(d) to decide whether general indefinite expressions do or do not 
apply to particular cases, unless such expressions refer to legal procedure 
or unless their meaning is ascertained by law, in either of wliich cases it 
is the duty of the Judge to decide their meaning. 

IIXUSTRATIONS. 

(a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder 
and culpable homicide, and to tell them under what views of the facts A ought to be 
convict^ of murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true and to return 
a verdict in accordance with the direction of the Judg£, whether that direction is 
right or wrong, and whether they do or do not agree with it. 

(b) The question is whether a person entertained reasonable belief on a 
particular point—^whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

COMMENT.—^This section lays down that the jury's function is to decide 
all questions of fact. 

Clause (a). —1. * Which view of the facts is true.*—That i^lthe view taken 

by the prosecution which leads to the conclusion ^of the accused's guilt, or the view 
which is set up on the accused's behalf and which would make him innocent.* 

2. * Verdict.’—‘ Verdict * is the finding of the jury. By * verdict * should 
be understood the collective opinion of the jury as a body, arrived at after mutuqt 
consultation, and ascertained and announiMid by the foreman.* 

3. * Which'under such view dught. ...to be returned.*—^These words 
enable the jury to ignore the graver chargcs.on which the accuse^ is tried, and find 
him guilty of a lesser one on the evidence.* 

* JiatnaaabapaiA}/ Goundan v. * Scotty (1035) 13 Ran. 141. 

Public Preaeeutor, MadraSt (1036) 50 * Mahomed Humayom Shah, (1874) 

Mad. 004. 21 W. R. (Cr.) 72. 

* Bepin Bismaa, (1884) lo Cal. * Public Prosecutor v. Abdul Hor 

070; Panchu Don, (1007) 34 Cal. 008; meed, (1U12) 36 Mad. 585. 

Natabar Ghoae, (1908) 35 Cal. 531. • iSaroo^AetAA,(1865)3W.R.(Cr.)41. 
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300. In cases tried by jury,#dt» the Jud^ has finished his ehafg^ 

Retirement to ^ ^ Consider thdr verdict. 

consider. 

Except with the leave of the Court, no person other than a juror 
shall speak to, or hold any communication with, any member of such 
jury. 

COMMENT.—^The Jury retires to Uie jury room, provided In every Court, 
for purposes «f deliberation. 

When a jury are considering their verdict, it is vrrong for a minority, for the 
sake of the Appearance of uniformity, or to avoid the appearancse of eccentricity, 
or to save time and trouble, or for any reason other than that of an honest convicUon 
that the view of the majority is right, to appear to agree with the majority so that 
a verdict is returned not in real accordance with their view.^ 

The verdict of the jury is'vitiated if one of them after retirement to consider 
the verdict speaks to or holds any communication with a person not a juror. It is 
not necessary for the Court to inquire into the nature of the subject-matter of the 
conversation or communication.* 

301. When the jury have considered their verdict, the foreman 
Delivery of ver- shall inform the Judge what is their verdict, or what 

diet. is the verdict of a majority. , 

COMMENT.—If the verdict is net clear the Judge may ask the juiy questions 
for the purpose of ascertaining what the verdict is (s. 803, infra). Section 280 makes 
the foreman the mouthpiece of the jury. Section 802 gives the Judge a discretion 
to require the jury to reconsider their verdict, if it is not an unanimous one. Under 
s. 304, a wrong verdict delivered by accident or mistake may be corrected by the 
jury before or immediately after it is recorded. 

302. If the jury are not unanimous, the Judge may require them 

I. retire for further consideration. Afto such a 

iuiy^flfer.” period as the Judge considers reasonable, the jury 

may deliver their verdict, ,although they are not 

unanimous. 

COMMENT.—If the jury is unanimous their verdict must be received, unless 
it be contrary to law; the Court is not competent in such a case to direct it to 
reconsider its verdict.* If the Judge disagrees with the verdict he may proceed 
under s. 807 and submit the proceedings to tlic High Court.* 

If the jury is not unanimous the Judge may ask them to retire for fiirtber 
deliberation. But this must be done before the verdict is delivered and not after.* 
The Judge should not inquire on which side the majority is, so that, if it coincides 
with his own opinion, be may accept it. A further consideration might result in the 
majority then existing becoming the tninority.* 

• Verdict to be 303. (f) Unless otherwise ordered by the 

given on each Court, the jury shall return a verdict on all the 
charge. charges on which the accused is tried, and the 

* MiOs, riQ39f 2 K. B. 90. • * Kondiba, (1004) 28 Bom. 412, 6 

* Beni cdatVhah KundUt flOlS) 46 Bom. L. R. 861. 

Cal. 207. * Bharmia, (189S) 6 Bom. I#. R. 

* Govemmevt of Bengal v. Ma- 268. 

haddif (1880) B Cal. 871 ; Madhavrao, * Hurry Chum Chuckerbuifyt (1888) 
(1804) 10 Bom. 785; Det^i Qovin^fi, 10 Cal. 140. 

(1805) 20 Bom. 215. 
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Judge may ques¬ 
tion jury. 

Questions and 
answers to be re¬ 
corded. 


Judge may ask thqpi such questions as are necessary 
to ascertain what their ver^ct is. 

(2) Such questions and the answers to them 
shall be recorded. 


GOMMESNT.I—This section enables tlie Judge where the verdict is ambiguous 
to ask the jury such questions as are necessary to ascertain what the Jury really 
meant by the verdict.' Where the verdict is free from ambiguity, the Judge is 
not conqietent to put questions to the jury, but must accept it.* 

A Judge is not obliged to accept an absurd verdict. It is not part of his duty 
to accept and interpret a verdict of an unintelligible character. He may re-charge 
the jury on specific points.* 

A Judge ought not to put any questions to any of the jurors as to his reasons 
for the verdict he has given.* 

Sub-section (3).—^The questions put to the jury and the answers given must 
be recorded in the exact language used and not merely their substance.* 

304. When by accident or mistake a wrong verdict is delivered, the 
Amending ver- jury may, before or immediately after it is recorded, 
diet. amend the verdict, and it shall stand as ultimately 

amended. 


COMMENT.—^This section contemplates cases where the verdict delivered 
is not in accordance witli what was really intended by the jury. It has no applica- 
ti<m where there is no accident or mistake in the delivery of the verdict; and the 
mistake lies in the misunderstanding of the law by the jury. If such a mistake 
results in an erroneous verdict, it can be corrected only by the Judge disagreeing 
with the jury and referring the case under s. 307 to the High Court.* 

Where the verdict of the jury is dear and there is no accident or mistake in 
delivering it, it is a propmr verdict and cannot be amended under this section ; and a 
second verdict delivered by the jury after being questioned by the Judge cannot be 
allawed to stand as an amendment.* There is no power* in the trial Court or in the 
jury to reconsider the verdict except under tlie provisions of this section.* 

305. (J) When in a case tried before a High Court the jury are 
Verdict in High unanimous in their opinion, or when as many as six 
Court when to pre- are of one opinion and the Judge agrees with them, 
vail. the Judge shall give judgment in accordance with 

such opinion. 

(2) When in any such case the jury are satisfied that they will not 
be unanimous, but six of th<»n are of one bpinion, the foreman shall so 
inform the Judge. 


' Abdtd Hamid, (1905) 32 Cal. 750; 
Enm Khan, (1023) 50 Cal. 658; Public 
Prweeutar v. .4bdul HanMed, (1012) 
36 Mad. 585. 

> Kondiba, (1004) 28 Bom 412, 6 
Bom. L. R. 861; Dada Ana, (1880) 15 
Bom. 452; Siremadu, (1907) 80 Mad. 
460. 

* Hamid AH Haidar, (1027) 57 Cal. 
61. 

* Bharmia, (1805) 6 Bom. L. R. 


258; Stibbiah Thecan v. Asaistanf 
Sessions Judge of Tinnecellg, (1026) 

• Jhubboo Mahton, (1882) 8 Cal. 

7S9i < 

* Kondiba, sup. 

* Chunilttl, (1808) Unrep. Cr. C. 
982, Cr. R. No. 44 of 18(i6; Madhaorao, 
(1804) 10 Bom. 785. 

• Z^ftne, (1028) 4 Lah. 882. 
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Dischafge ofjiiry {3) If tits Judge disagrees with the msjority, 

in other cases. jjj^j at onoe discharge the jury. 

{4) If there are not so many as six who agree in opinion, the Judge 
shall, after the lapse of such time as he thinks reasonable, dischmwe the 
jury. 

COMMENT.—Sub-section (1).—In a trial before the Court the jury 
consists of nine persons (s. 274). The Judge sliall give judgment in accordance 
'writh the opitfion of the jury— 

(1) if they are unanimous in their opinion, or 

(2) Vhen as many as six are of one opinion and the Judge agrees with 

them. 

The J udge sliall discharge the jury— 

(1) if he disagrees with the majority, or 

(2) if there are not six jurors who agree in opinion. 

In a trial before a Court of Session, the verdict of a jury may be that of any 
majority. 

306. (i) When in a case tried before the Court of Session the 
Verdict in Court Judge docs not think it necessary to express dis- 

of Session when to agreement with the verdict of the jurors or of a 
prevail. majority of the jurors, he shall give jud^knent 

accordingly. 

(2) If the accused is acquitted, the Judge shall I'ccord judgment of 
acquittal, if the accused is convicted, the Judge shall, unless he procec^ 
in accordance with the provisions of section 302, pass sentence on him 
according to law. 

COMMENT.—When the verdict of the jury has been delivered, the Judge is 
bound to say and record whether he agrees with the verdict or not.^ 

This section leaves the discretion of the Judge absolutely uncsontrolled but 
the Courts ought not to interfere with the unanimous verdict of a jury unless the 
verdict is palpably wrong.^ Where a Judge dissents fidm an unanimous finding of 
a jury given in accordance with law, the only procedure open to him to follow is 
that laid down in s. 307.* 

307. (7) If in any such case the Judge disagrees^ with the verdict 
Procedure where of the jurors, or of a majority of the jurors, on all 

Sessirais Judge dis- OT any of the charges on which any accused person^ 
agrees with verdict, hag been tried, and is clearly of opinion that it is 
necessary for tlie ends of justice to submit the case in respect of such 
accused person to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, when the verdict is one of 
acquittal, stating the offence wluch he considers to have been committed, 
aSid in such case, if the accused is further charged’ under the provisions 
of section 810, s^U proceed to try him on such charge as if such verdict 
had been one o^conviction. ^ 

(2) Whenever the Ju^ge submits a case under this section, he shall 
, not record judgment of acquittal or of conviction on any of the charges 
on which sucl)i accused has been tried,** but he may cither remand such 
accused to custody or admit him to bail. 

* Chand Bagdee, (1867) 7 *W. R. > Gwemment of Bengal v. Medtaddi, 
(Cr.).6. j • (1880) 5 Cal. 871. 
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(3) In dealing with the case scP'submitted the High Court may' 
exercise any of the powers which it may exercise on an appeal, and siib^ 
ject thereto it shall, after considering the entire evidence and after giving 
due weight to tlu opinions of the Sessions Judge and the jury, acquit or 
convict such accus^ of any offence of which the jui^ csould have con* 
victed him upon the charge framed and placed before it, and, if it con¬ 
victs him, may pass such sentence as might have been passed by the 
Court of Session. 

COMMENT. —^This sectinn enables the Judge to interpose by reftising to 
record and act upon tlie verdict of the Juty if he thinks that it would cause a failure 
of Justice; and in such a case to refer the proceedings to the High Court. 

This section leaves the referring of a case to the High Court entirdy to the dis¬ 
cretion of the Judge, for it is only (1) if he disagrees with the verdict of the jury ; 
and (2) is clearly of the opinion th.it it is necessary, for the ends of fustice, to submit 
the cose to the Higli Court, that he should do so.* This discretion should always 
be exercised when the Judge thinks that the verdict is not supported by the eW- 
dence,' or that it is clearly and manifestly wrong.* This is the only way in which 
the miscarriage of justice by a perverse verdict of a jury can be remedied by the 
High Court. It is not necessary for a Judge before making a reference to be satis¬ 
fied that the verdict is perverse. It is sufficient that he should be clearly of opinion 
that the reference is necessary in the interests of justice * 

An appeal lies to the High Court in a trial by jury on a matter of law (s. 418). 
This section enables the High Court to consider the evidence on facts, unless there 
has been appeal by the Government under s. 417. 

Scope.—This section does not enable the Judge to refer a ease tried by as¬ 
sessors.* It makes no distinction between cases of acquittal and conviction.* 

Sub-section (1).—1. * Disagrees.’—^The word ’disagrees* means that the 

Judge thinks it necessary to express disagreement. If he does not so think, his 
duty is to act as laid down in s. SOtt, namely to give .judgment according to the 
verdicst.* 

2. ' Any accused person.*—When the Judge accepts the verdict of the Jury 
in respect of some of the accused but not others, he need only refer the cases of 
the latter to the High Court.* 

3. ’And In such case, If the accused Is further charged, etc.*—These 
words enable the Judge to complete the trial by taking evidence us to previous 
conviction before referring the rase to the High Court. 

Sub-section (2).—4. * Charges on which such accused has been tried.* 
—^Tliis means cliargcs on which the accused has been tried by jury and not those 
charges which were tried by tlie Judge with the aid of assessors.* 

* Jrya Doddappa, (1004) *G Horn. Bamexlaoar Siitgh, (1037) 16 Pat. 41S.. 

D. R. 590; Eran Khan, (1023) 50 Cal. * Kalidas, (1808) 8 Bom. L. R. 

658; Ddtendra Nath Kay, [1943] 1 500; Vyankataiiing, (1007) 0 Bom. L. 

Col. 417. R. 1057. 

* Gunioodti, (1800) 13 Mad. 843. ** DaAidu, (1982) 30 Bom. L. R. 

* Dada Ana, (1880) 15 Bom. 452; 183. ^ 

Det^i CovindJi, (1805) 20 Bom. 215<; * Afsar Shaikh, [1087] 2 Cal. 694. 

Swamamoyn Biswax, (1013) 41 Cal. * S. O. R. See Bdiar AH, (1014X 

021 ; Dhananjm Kaha, (1023) 51 Cal. 42 Cal. 780. 

947 i Jamatdi Fakir, (1023) 51 Cal. 160. • Ganga Bam, [1040] AU. 865. 

* Sakhamai, [1037] Nag. 277; 
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Sub-section (3).<-^TIiis Mib^ectldh casts upon Uie Hifi^ Court tlie' duty of 
both the Judge and the juiy.* The High Court will fbrm and act upon its own 
view of what the evidence in its judgment proves, but in doing so, it will give due 
wdght to the .opinion of the Judge and the verdict of the jury.* As a general rule, 
more weight ^ould be given to the r^inion of the Judge who has been trained to 
wei^ and i^rpreciate evidence and must give reasons for his opinion than to the 
opinion of the jury who are a body of laymen, unaccustomed to weigh or appre> 
date evidence and who give no reasons for thdr opinion.* The High Court will 
not Interfere with the verdict of the jury where the evidence is of such a character 
that the jury as reawnable men can possibly take the view they have taken.* The 
High Court will interfere if the verdict of the jury is either perverse, or manifestly 
wrong, or wholly unreasonable, or definitely contrary to evidence, or not suf^rted 
by any evidence, or induced by a misdirection or non-direction in the Judge's 
diaige to the juiy, otherwise it-will confirm the verdict of the jury.* The verdict 
is regarded as perverse, if the Court comes to the conclusion on a perusal of the 
evidence that no jury could really have entertained any reasonable doubt as to the 
guilt of the accused. The High Court will not interfere with the verdict merely 
because on a perusal of the evidence the Judges think that they would have come 
to a different conclusion from that at which the jury arrived.* Where the High 
Court disagrees with the verdict but considers that it is not manifestly perverse, 
the Court will direct a new trial or afX|uit, but where the Court concludes tluft the 
jury's verdict is perverse, it will dispose of the case by acquitting or convicting the 
accused as the case may be.’ 

The Allahabad High Court has drawn a distinction between a verdict of not 
guilty and a verdict of guilty. In the former case it is the practice not to reverse 
such verdict unless it is perverse or palpably wrong, in the latter case even if the 
verdict is not perverse or palpably erroneous the High Court will act according to 
its own appreciation of the evidence and acquit an accused person in respect to 
whose guilt it entertains grave doubts.* 

The whole case is open to Uie High Court when hearing a reference, and in 
dealing with the reference the High Court exercises alf tlie powers which it exer¬ 
cises on appeal.* The High Court may convict the accused even on a charge on 
which the Judge agrees Vith the finding of not guilty by the jury.’* 

Where some of the accused were convicted, the others being acquitted, and 
the foreman of the jury was subsequently tried and convicted of luiving taken a 
bribe in connection with the trial, it was held that the verdict of guilty could not 
be sustained.'*. 


* Khanderav, (1875) 1 Bom. 10. 

■ Itwari Sttho, (1887) 15 Cal. 200 ; 
Ci^ndra Krinkna, (1908) 10 Bom. L. 
R. 0.‘12 ; Annada Cimran Thakur, (1009) 
80 Cal. 020. 

* Ram Chfxndra Boy, (1927) 55 

Cal. 879. • s 

* Hat Mahan Daa, (1027) *54 Cal. 
,708. 

* Shankar Gtynpat, (1044) 47 Bom. 
I.. R. 054; Veerappa Chmndan, (1028) 
51 Mad. 0.50, F.B.; Mtthart^ Bihari, 
(1028) 8 Luck. 450. 

* ,Bai LaH, (1032) 34 Bom. L. R. 


800; Jagi Kar, (1029) 67 Cal. 1183; 
Chh^a, (103:i) 8 Luck. 430. 

* Ijiattatraya Sadasheo Karoe, 
[1040] Xag. 804. 

* Ranirf, [10881 All. 488. 

* Shankar Batkriahna, (1022) 47 
Bnm. 31, 24 Bom. L. R. 484; Ra/i 
Mian, (10.12) 11 Pat. 000. 

>* Dwarkanath Gotiwami, (1982) 80 
CAl. 427, distinguishing Profulta Kumar 
Mazumdea, (1022) 50 Cal. 41; Haarat 
Mohani, (1922) 24 Bom. L. R. 885. 

" Haftz ilfoUh, (1083) 00 Cal. 751. 
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G.— lU-trud of Accttsed after Diseharge of Jury* 

308. Whenever the jury is discharged, the accused shall be 

Re-trial of ac- detained in custody or on bail (as the case may be), 

cuaed after dis- and shall be tried by another jury unless the J^u^e 
eharge of jury. considers that he should not be re-tried, in which 
case the Judge shall make an entry to that effect on the charge, and 
such entry shall operate as an acquittal. 

COMMENT.—^I'his section enables the Judge to exercise his power after tlkC 
return of the verdict of the jury. 

A jury may be discharged before returning a verdict under ss. 282 and 28^) 
and, in case of a trial before a High Court, under s. 805. 

//.—Conclusion of Trial in Cases tried vnth Assessors. ^ 

309. (i) When, in a case tried with the aid of assessors,'the case 

, for the defence and the prosecutor’s reply (if any) 
are concluded, the Court may sum up' me evidence 
“ for the prosecution and defence, and shall then 

require each of the assessors to state his opinion orally* on all the charges 
on which the accused has been tried, and shall record such opinion, and 
for that purpose may ask the assessors such questions as are necessary 
to ascertain what their opinions are.* All such questions and the 
answers to them shall be recorded. 

(2) The Judge shall then give judgment, but in doing so shall not 

Judgment. be bound to conform to the opinions of the assessors.* 

(3) If the accused is convicted, the Judge shall, unless he proceeds 
in accordance with the provisions of section 562, pass sentence on him 
according to law. 

COMMENT.—^Thc object of this section is to enable the Sessions Judge in 
lung or intricate cases to place the evidence in an intelligible form, so as to assist 
the assessors in arriving ,at a reasonable conclusioif.* 

1. * May sum up.*—Section 297 6ays the Judge shall sum up ” : this section 
only says “ may sum up *’. This section does nf)t require that the heads of the 
summing up should be recorded, just as under s. 867 the heads of the charge to 
the jury mu^t be recorded by the Judge himself. 

2. * Require each of the asseseors to state his opinion orally.*—Each 
assessor should state his opinion orally* and separately.* If the opinion is taken in 
writing the trial is not vitiated until miscarriage of justice is shown.* Assessor-, 
should be invited and encouraged by the Judgq.to state briefly the grounds of their 
opinion as well as the result.* 

3. * May ask the assessors such questions as are necessary to ascertain 

what their opinions are.*—^The Judge may ask surii questions as are necessary 
to ascertain the opinions of the assessors. But he can only question them after 
they have delivered their opinions orally and he has recorded surii <q>ini<^.* A 
trial is altogether bad if the assessors are not asked and are apparently not allowed 
to give their <q>inion8 in the case.^ ' * 

* Shadutta Hewladart (1888) 0 Ckil. * Mahadu Tukaram, (1900) 2 Bom. 

875. ‘ L. R. 822. * 

* Lam Chandra, (1911) 39 Cal. 119. * Nassimuddin, (19») 40 Cal. 168; 

* Shadutta Haadadar, sup. Appaya, (1928) 25 Bom. L. R. 1818. 

«, Btgu, (1925) 52 I. A. 191, 27 ’ Rhi Nani, (1905) 7 Bmn. L. R. 

Bom. L. R. 707, 6 l4ih. 226. 781. 
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The Judge must talm the opinionfe of all tte assessors and not of some <mly. 
If he does not take the t^inioms of all. tiie trial is vitiated.* 

4. * Shall not be bound to conform to the opinions of the assesson.*— 
The assesBom. like the jury, are not judges of questions of fact, so as to bind the 
Judge. Their opinUm must be treated with due regard, but it is the Judge who is 
to decide the case on the fccts as well as law.* 

The Judge cannot order a re-trial after the opin!<ms of the assessors are taken 
and recorded. He is bound to give his judgment.* 

« I. — Procedure in case of Preoioue Conviction. 

310. In the case of a trial by a jury or with the aid of assessors 

Procedure in case when the accused is charged with an offence and 

of previous con- further charged that he is by reason of a previous 
viction. conviction liable to enhanced punishment or to 

punishment of a different kind for such subsequent offence, the proce¬ 
dure prescribed by the forgoing provisions of this Chapter shall be 
modified as follows, namely:— 

(a) Such further charge shall not be read out in Court and the 
accused shall not be asked to plead thereto, nor shall the same be referred 
to by the prosecution, or any evidence adduced thereon unless and until, 

(i) he has been convicted of the subsequent offence, or 

(m) the jury have delivered their verdict, or the opinions of the 
assessors have b^n recorded, on the chaige of the subsequent offence. 

(b) In the case of a trial held with the aid of assessors, the Court 
may, in its discretion, proceed or refrain from proceeding with the trial 
of the accused on the charge of the pr^ous conviction. 

COMMENT.—This section lays down a special form of trial of the issue of 
liability to enhanced punishment in consequence of previous conviction. It is ex¬ 
pressly made applicable to trials before the €k»urt of Session only, and does not 
apply to trials before a Magistrate.* In the latter ca^ s. 255A applies. 

The object of this section in prohibiting the proof of previous conviction to 
be put in until the acci|Bed is convicted, is to prevent tlie accused ftnm being pre¬ 
judiced at the trial.* 

Reading the previous conviction during the trial amounts to misdirection.* 

Section 75 of the Indian Penal Code provides for enhanced sentences in case 
of certain offences of which an accqised person is previously convicted. 

Clause (b).—^This clause is intended to avoid the inconvenience which may 
arise in cases tried by assessors whose opinion is not binding on the Judge. In any 
trial held with the aid of assessors, the Court is given a discretion to proceed or 
reftain friim proceeding with the trial of the accused on the charge of the previous 
Qpnviction. 

311. Notwithstanding anything in the last foregoing section. 

When evidence of evidence of the previous conviction may be given 

pr^ious conviction at the trial* for the subsequent offence, if the fact 
may be given. of riie* previous conviction is relevant under the 

* Ramakriahna Reddif (1908) 26 2074. 

Mad. 508. ^ * Dehri Sonar, (1928) 50 Cal. 867. 

* Shankar BaJvant, (1012) 14 Bom. * Maung E Oyi, (1028) 1 Ran. 520. 

li. R. 710. * • Roshun, (1880^ 5 Cal. 768. 

* Nathu Rema, (1015) 17. Bom. L. R. 

m " 
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provisions of the Indian Evidence Act, 1872. 

COMMENT.—This section serves as a proviso to the previous one. It says 
that evidence of previous conviction may be given if it is relevant under the provi¬ 
sions of the Evidence Act, that is, where it is necessary to prove guiity knowledge 
or intention (s. 14) or to rebut evidence of good character produced by the accused 
(s. 64). 

J,—List of Jurors for High Court, and summoning 
jurors for that Court. 

312. The High Court may prescribe the number of j^rsons 
Number of spe- whose names sliall be entered at any one time in 

claljurors. the special jurors* list: 

Provided that no definite number of Europeans or of Americans 
or of Indians shall be so prescribed. 

313. (i) The Clerk of the Crown* shall, before the first day of 
Lists of cfimmon April in each year, and subject to such rules as the 

and special jurors. High Court from time to time prescribes, prepare— 
{a) a list of all persons liable to serve as common jurors; and 
(/.) a list of persons liable to serve as special jurors only. 

Regard shall be had, in the preparation of the latter list, to 
the property, cluiraetcr and education of the persons whose names are 
entered therein. 

(3) No person shall be entitled to have his name entered in the 
special jurors* list merely because he may have been entered in the 
special jurors* list for a previous year. 

(4) The Provincial Government may exempt any salaried servant 
of the Crown fiom serving as a juror. 

(5) The Clerk of the Crown slmll, subject to such rules as aforesaid. 
Discretion of have full discretion to prepare the said list as seems 

officer preparing to him to be proper, and there shall be no appeal 

frorn, or review of, his decision. 


COMMENT.—1. * Clerk of the Crown *_See s. 4 (e). 

314. (i) Preliminary lists of persons liable to serve as conunon 
Publication of jurors and as special jurors, respectively, signed 
lists, preliminary by the Clerk of the Crown, shall to published once 
and revised. in the Official Gazette before the fifteenth day 

of April next after their preparation. 

(2) Revised lists of persons liable to serve as common jurors and 
special jurors, respectively, signed as aforesaid, shall be published once 
in the OfHcial Gazette before the first day of May next after their 
preparation. ,, 

(d) Copies of the said lists, shall be affixed to some conspicuous 
part of the court-house. 


315. (2) Out of the persons named in the revised lists aforesaid, 
there shall be summoned for each sessions in the 
town which is the usual place of sitting of each ' 
High Court, as many of those who are liable to serve 
on special or common juries respectively .as the Clerk of the Crown 
considers necessary. 
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(2) No peison shall be so suhunoned more than once in six months 
tinless the number cannot be made up a^ithout him. 

(3) If, durinir the continuance of any sessions, it appears that tlie 

number of. persons so summoned is not" sufficient, 
number as may be necessary of other persons 
liablef to ser\'e as aforesaid shall be summoned 

for such sessions. 

316. "Whenever a High Court has given notice of its intention to 

Summoning ju- sittings at any place outside the town wluch 

rore outsit the is the usual place of sitting of such High Court 
pl^ of flitting of for the exercise of its original criminal jurisdiction. 
High Courts. Court of Session at such plac‘e shall, subject 

to any direction which may be given by the High Court, summon a 
sufficient number of jurors from its own list, in the manner hereinafter 
prescribed' for summoning jurors to the Court of Session. 

COMMENT.—See ss. 385-33A as to a trial outside the presidency-towns. 

1. * In the manner hereinafter prescribed.*—See s. 820. 

317. (/) In addition to the persons so summoned as jurois, 

. the said Court of Session shall, if it thinks needful, 

I ary j is. after communication with the Commanding Officer, 
cause to be summoned such number of commissioned and non-com^ 
missioned officers in Her Majesty's Army or Air Force resident within 
ten miles of its place of sitting as the Court considers to be necessary 
to make up the juries requir^ for the trial of persons charged with 
offences before the High Court as aforesaid. 

(2) All officers so summoned shall be liable to serve on such juries 
notwithstanding anything contained in th's Code; but no such officer 
shall be summoned whom his Commanding Officer desires to have 
excused on the ground.of urgent oflicial duty, or for any other special 
official reason. * 


318. Any person summoned under section 815, section 316 or 

section 817, who, without lawful excuse, fails to 
to *** jurors attend as required by the summons, or who, having 

attended, departs without having obtained the 
permission of the Judge, or fails to attend after an adjournment of the 
Court after being ordered to attend, shall be deemed guilty of a con¬ 
tempt and be liable, by order of the Judge, to such fine as he thinks fit; 
and, in default of pa 3 rment of such fine, to imprisonment for a term 
not exceeding six months in the civil jail until the fine is paid : 

Provided that the Court may in its discretion remit any fine or 
ihiprisonment so imposed. 

COMMENT.—See s. 293 as to attendance of juiy or assessors at adjourned 
sittings.^ 

£.—I ist of Juihrs and Assess^* for Court of Session, and summofiing 
Jurors and Assessors Jor that Court, 

319. AU male persons between the ages of twenty-one and sixty* 
Liability to serve shall, except as next hereinafter mentioned, be 

as jurors or assca- liable tA serve as jurors or assessors at any trial 
■u"/ • held* within tl^ district in which they reside, or. 
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if the Provincial Government, on coilsideration of local circumstances, 
has fixed any smaller area in this behalf, within the area so fixed. 

COMMENT.—^The fact that a man's age exceeds sixty or is less than twenty* 
one years will <qperate as an exemption in his Ihvour, but is not a ground for a chal¬ 
lenge as a personal disqualification. 

320. The following persons are exempt' from liability^ to serve 

Exemptions. as jurors or assessors, namely :— 

(a) officers in civil employ superior in rank to a Disb^ct Magis¬ 
trate ; 

(aa) members of any Txigislature in British India; 

(b) salaried Judges; 

(c) Commissioners and Collectors of Revenue or Customs; 

\d) police-officers and persons engaged in the Preventive Service 
in the Customs Department; 

(e) persons engaged in the collection of the revenue whom the 
Collector thinks fit to exempt on the ground of official duty; 

(f) persons actually officiating as priests or ministers of their 
respective religions; 

(g) persons in Her Majesty’s Army, Navy or Air Force, except 
when, by any law in force for the time being, they are specially made 
liable to serve as jurors or assessors; 

(b) surgeons and others who openly and constantly practise the 
medical profession; 

(z) legal practitioners (as defined by the Legal Practitioners’ 
Act, 1879) in actual practice; 

(j) persons employed in the Post-Office and Telegraph Depart¬ 
ments ; 

(A) persons exempted from personal appearance in Court under 
the provisions of the Code of Civil Procedure, sections 640 and 641*; 

(l) other pcrsonii exempted by the Provincial Government from 
liability to serve as jurors or assessors. 

COMMENT.—1. * Exempt from liability.'—^Thhre is a dear distinction 

between exemption and disqualification. This section deals with cases of exemp¬ 
tion, whereas s. 278 deals with cases of disqualification. Those exempted under 
this section may be capable, but they are not liable, and they should therefore be 
excluded from the list (s. 821) without any claim for exemption being made. 

2. * Code of Civil Procedure, sections ^40 and 641.*—^The corresponding 

sections of the present Code of Civil Procedure are ss. 132 and 183. 

321. (1) The Sessions Judge, and the Collector of the district 

. or such other officer as the Provincial Government 

appoints in this behalf, shall prepare and make 
out in alphabetical order a list of persons hable 
to serve as jurors or assessors and qualified in the judgment of the 
Sessions Ju<j^e and Collector or other offioer as edbresaid to serve as 
such, and not likely to be succ^fully objected to under section 278,. 
'clauses (b) to (h), both inclusive. 

(2) The list shall contain the name, place of abode and quality 
or business of every such p^on; and, if the person is an European 
or ah American, the list shall mention the race to whieh he belongs. 
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COMMENT.—Jurors as a class and assessors asaclass should be well quallBed 
iu regard to property, chiuacter or education. Tlu^ should be chosen from permwis 
of an independent condition in life, men of Judgment and expierience.^ 

322. Copies of such list shall be stuck up in the office of the 

*' * Collector or other officer as aforesaid, and in the 

jigj, court-houses of the District Magistrate and of the 

District Court, and extracts therefrom in some con¬ 
spicuous place in the town or towns in or near which the persons named 
in the extract reside. 

323. "To every such copy or extract shall be sub-joined a notice 

OhiflatinnafAiiat Stating that objections to the list will be heard and 

^ determined by the Sessions Judge and Colleetor 

or other officer as aforesaid, at the sessions court-house, and at a time 
to be mentioned in the notice. 


324. (1) For the hearing of such objections the Sessions Judge 
shall sit with the Collector or other officer as afore¬ 
said, and shall, at the time and place mentioned 
in the notice, revise the list and hear the objections (if any) of persons 
interested in the amendment thereof, and shall strike out the lumle of 
any person not suitable in their judgment to serve as a juror, or as an 
assessor, or who may establish his right to any exemption from service 
given by section 820 and .insert the name of any person omitted from 
the list whom they deem qualified for such service. 

(2) In the event of a difference of opinion between the .Sessions 
Judg^ and the Collector or other officor as aforesaid, the name of the 
proposed juror or assessor shall be omitted from the list. 

(J) A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to the Court 
of Session. • 

(4) Any order of the Sessions Judge and (!!oUector or other officer 
as aforesaid in preparing and revising the list shall be final. 

(J) Any exemption not claimed under this section shall be deem¬ 
ed to be waived imtil the list is next revised. 

Annual revision (6) The list so prepared and revised shall be 

of list. again revised once in every year. 

(7) The list so revised shall be deemed a new list and shall be 
subject to all the rules hereinbefore contained as to the list originally 
prepared. 


325. In the case of any district for which the Provincial Ctovem- 
» Preparation of ment has declared that the trial of certain offences 
list ofspecial jur- shall, if the Judge so direct, be by special juiy, 
on. the Sessions Judge and the Collector of such district 

or other officer^ as aforesaid sljall prepare, in addition to the revised 
list hereinbefore prescribed, a special list containing the names of 
such jurors as are borne on the revised list and are, in tlie opinion of 
such Sessions ^udge and Collector or other officer as aforesaid, by reason 
of their possessing superior, qualifications in respect of property, cha - 


Ram DtUt ChowdhrfQ (1874) 28 W. R. (Cr.) 36. 
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zacter or education, fit persons to seive as special jurors; Provided 
always that the inclusion of the name of any person in such special 
list shall not involve the removal of his name from the revised list nor 
relieve him of his liability to serve as an ordinary juror in cases not 
tried by special jury. 

326. The Sessions Judge shall ordinarily, seven days at least 
District Magis* before the day which he may from time to time fix 
trate to summon for holding the sessions, send a letter to tKe District 
jurors and asscs> Magistrate requesting him to summon,as many 

persons named in the said revised list or the said 
special list ns seem to the Sessions Judge to be needed for trials by juiy 
and- trials with the aid of assessors at the said sessions, the numbsr to 
be summoned not being less than double the number required for any 
sucdi trial and including, where any accused person is an European 
or an American, as many Europeans or Americans as may be required 
for the purpose of choosing jurors or assessors for the trial. 

{2) The names of the persons to be sununoned sliall be drawn by 
lot in open Court, exeluding those who have served within six montlra 
unless the number cannot made up without theni; and the names 
so drawn shall be specified in the said letter. 

(3) Where the accused requires and is entitled to be tried under 
the provisions of section 275, there shall be chosen by lot, in the manner 
prescribed by or under section 276, from the whole number of persons 
returned the jurors who are to constitute tlie jury until a jury containing 
the proper number of Europeans or Europeans and Americans or of 
Indians, as the case may be, has been obtained: 

Provided that, in any case in which the proper number of Euro¬ 
peans or Americans cannot otherwise be obtained, the Court may, in 
its discretion for the purposes of constituting the jury, summon any 
person excluded from th4 list on the ground of his being exempted under 
section 620. 

(4) Where, under the proviso to sub-section*(3). the Court pro¬ 
poses to summon as a juror any person in His Majesty’s Army, the 
provisions of section 817 sliall apply in like manner as they apply 
for the purpose of the summoning of military jurors for a trial under 
section 816. 

COMMENT.—The object of sub-section (2) is to secure an impartfaU trial 
by rendering impossible any intentional selection bf jurors to try a particular case, 
and an accused has a right to claim to be tried by a jury chosen with strict regard 
to all the safi^piards provided therein to secure perfect impartiality. 

fn a murder case, where the number of jurors summoned was fourteen, nine 
of whom i^ipeared and were chosen by lot, the trial was held to be not bad by 
reason of the feet that only fourteen Jurors bad been summoned in oontravMitfon 
of the provlaiDas of s. 274 and this section.' < * 

327. The Court of Session may direeP jurors or assessors t» be 
Power to sum- summoned at other periods than the poiod specified ‘ 
mon another set of in section 826, when the number of'trials bdbre 
juron or aioessois. tlie Court renders the attendance of one set ot 

^ Srman AU, (1080) 'OT Cal. 1228, V3. 
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jurors or assessors for a whole seision oppressive or whenever for other 
reasons such direction is found to be necessary. 

328. Every sununons to a juror or assessor shall be in writing, 
Fmin and con- and shall require his attendiuice as a juror or asses- 

tents of summcnu. sor, as the' case may be, at a time and place to be 
therein specified. 

329. •When any person summoned to serve as a juror or assessor 
When Crown or is in the service of the Crown or of a Railway 

Railway servant Company, the Court to serve in which he is so sum- 
may be excused. moAed may excuse his attendance if it appears on 
the representation of the head of the office in which he is employed 
that he cannot serve as a juror or assessor, as the case may be, with¬ 
out inconvenience to the public. 


Court may ex¬ 
cuse attendance of 
juror or assessor. 

Court may re¬ 
lieve special jurors 
firom liability to 
wrve again as jur¬ 
ors for twdve 
months. 


330. (1) The Court of Session may for reason¬ 
able cause excuse any juror or assessor ^m attend¬ 
ance at any particulw session. 

(2) The Court of Session may, if it shall think 
fit, at the conclusion of any trial by special jury, 
direct that the jurors who have served on lu^ 
jury shall not be summoned to serve again as jurors 
for a period of twelve months. 


Lrist of jurors 331. (1) At each session the said Court shall 

and assessors at- cause to be made a list of the names of those who 
^<^8* have attended as jurors and assessors at such session. 

(2) Such list shall be kept with the list of the jurors and assessors 
as revised under section 824. 

(3) A reference shall be made in the margin of the said revised 
list to each of the namea which are mentioned injthe list prepared under 
this section. 


332. (1) Any {>erson summoned to attend as a juror or as an 
Penalty for non- assessor who, without lawful excuse, fails to attend 
attcndanee of Jurcnr as required by the summons, or who, having attend- 
or aBsesaor. ed, departs without having obtained the permission 

of the Court, or fails to attend after an adjournment of the Court, 
after being <^ered to attend, shall be liable by order of the Court 
of Session to a fine not exc^ding one hundred rupees. 

(2) Such fine shall be levied by the District It^istrate by attach¬ 
ment and sale of any moveable property belonging to such juror or 
assessor within the local limits of the jurisdiction of the Court making 
the order. 

(3) For good cause shown, the Court may remit or reduce any 

fine so impmed. > 

(4) In default of recdvery of the fine by attachment and sale, 
'Isuch juror or gssessor may, by order of the C5ourt of Session, be im¬ 
prisoned in the civil jail for the term of fifteen days, unless such fine 
IS paid before the end of the said term. 

COMMENT. 7 -A similar provision is made by s. 318 fbr the non-attendance 
or abhenoe ^ a Juror in trial befbce i^High Court. 
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No appeal lies fkt>m an order fining anvassessor or Juror for non-attendanoe. 
For good cause ahown, the Court may remit or reduce any fine so imposed [sub* 
>. (^) ]• 


L.—Special Pravisiona for High Courts. 

333. At any stage of any trial before a High Court under this 
Fbwer of Advo- Code, before the return of the verdict the Advocate 
cate General to General may, if he thinks ht» inform.the Court 
stay proBccutifHi. on behalf of Her Majesty that he will not further 
prosecute the defendant upon the charge; and thereupon all proceed* 
ings on such charge against the defendant shall be stayed, and he shall 
be discharged of and from the same. But such dischiu'ge shall not 
amount to an acquittal unless the presiding Judge otherwise directs. 


COMMENT.—^When the Advocate General desires to stay prosecution he 
enters a nolle prosequi and the accused is discharged. Nntle proseqvd (to be unwilling 
to prosecute) is an entry on the record of a statement that the prosecutor will pro¬ 
ceed no further. The entry puts an end to the prosecution and prevents the issue 
of further process therein. It has not the effect of judgment on ^he merits; and it 
is not equivalent to a pardon, nor to an acquittal, for the purposes of a plea of 
autrefois aequU. 

A nolle prosequi puts an end to the indictment on which the accused is brought 
before the Court, and he cannot be proceeded against on the same charges, but 
the rule does not affect the legality or otherwise of any proceedings taken thereafter 
by the Crown against him.' 

The power which an Advocate General, entering a nolle prosequi in a trial 
before a High Court, exercises under this section does not depend on the consent 
of the Court, which a public prosecutor has to obtain when acting under s. 404 
but belongs to rights and privileges of a very different character wluch the Advocate 
General owns by virtue of his appointment.* 


334. For the excise of its original crinhnal jurisdiction, every 
High Court shall hold sittings on such days and at 
of holding such convenient intervals as the Chief Justice of 
“****"' such Court from time to time appoints. 


335. (1) The High Court shall hold its sittings at the place at 
Place of holding which it now holds them, or at such other place 

sittings. (if any) as the Provincial Govemmenl may direct. 

(2) But it may, from time to time, with the consent of the 
Provincial Government, hold sittings at^such other places within the 
local limits of its appellate jurisdiction as the High Court appoints. 

„ , , (J) Such officer as the Chief Justice directs 

tin«**** ** give notice beforehand in the Official Gazette 

of all sittings intended to be held for the exercise of 
the original criminal jurisdiction of the High Court. « 

336. [Place of trial of European JSrilish subjects.} Omitted by s. 20 
of Act XII of1923. 


« Jitendra Nath Bose, (1925) 52 40 Cal.* 71. 

Csl- 500. But see Sheikh laoo, (1012) * Madar Qassi, (1088) 60 Cal. ^288. 
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CHAPTER XXIV. 

General Provisions as to Inquiries and Trials. 

337. (i) In the case of any offence triable exclusively by the 
High Court or Court of Session^ or any offence 
don to loc^mplK' punishable with imprisonment which may extend to 

ten years, or any offence punishable imder section 
211 of the Indian Penal Code with imprisonment which may extend to 
sev^ years, or any ofiTence under any of the following sections of the 
Indian Peh^ Code, namely, sections 216A. 869, 401, 485 and 477A. the 
District Magistrate, a Presidency Magistrate, a Sub-divisional Magistrate 
or any Magistrate of the first cl^s may. at any stage of the investigation 
or inquiry into, or the trial of the offence.' with a view to obtaining the 
evidence of any person supposed to have been directly or indirectly 
concerned* in or privy to the offence, tender a pardon to such person 
on condition of his m^ing a full and true disclosure* of the whole of the 
circumstances within his knowledge relative to the offence and to every 
other person concerned, whether as principal or abettor, in the com¬ 
mission thereof: 

Provided that, where the offence is under inquiry or trial, no Magis¬ 
trate of the first class other than the District Magistrate shall exercise the 
power hereby conferreii unless he is the Mf^ifistrate making the inquiry or 
holding the trial, and, where the offence is under investigation, no such 
Magistrate shall exercise the said power unless he is a Ma^strate having 
jurisdiction in a place where the offence might be inquir^ into or triecl 
and the sanction of the District Magistrate has been obtained to the 
exercise thereof. 

(lA ) Every Magistrate who tenders a pardon under sub-section (1) 
shall record his reasons for so doing, and sl^l, on application made by 
the accused, furnish hun with a copy of such record : 

Provid^ that the accused shall pay for the same unless the Magis¬ 
trate for some special reason thinks fit to furnish it free of cost. 

(2) Every person accepting a tender under this section shall be 
examined as a witness in the Court of the Magistrate taking cognizance 
of the offence and in the subsequent trial, if any. 

{2A) In every case where a person has accepted a tender of pardon 
and has been examined under sub-section (2). the Magistrate before whom 
the proceedings are pending shall, if he is* satisfied that there are reason¬ 
able grounds for believing that the accused is guilty of an offence, 
commit him for trial* to the Court of Session or High Court, as the case 
fttay be. 

(3) Such person, unless he is already on bail, shall be detained in 
custody until the termination of the trial. 

(4) [Omiied by s. 86 afAk XVIII of1923}. 

COMMENT.—This section empoweij certain specified Maipristrates (where 
the dfence is uAler inquiry or trial, the District Magistrate or the Magistrate making 
the inquiry or holding tte trial; where it is under investigation, the Magistrate 
havii^ Jurisdiction with the scftidion of the District Magistrate to pass a JuiUeial 
ordpr the effect of which Is that a person supposed to have been directly concerned 
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Id, or privy to, the offence under inquiiy. wh^ chooses to aoo^ the pardon tendered 
by the said order, can give his evidence as a witness in the case, with the knowledge 
and assurance that the order wilI<q>erBte asabarto his own subsequentproeecutkm 
or triai for the offence in respect of which the pardmi was so tendered, for any 
other offence of which he appears to have been guilty in connection with the same 
matter.* 

Government can grant pardon under s. 401. 

Where pardon has been tendered the prosecution is not entitled thereafter 
to withdraw under s. 494 ftrom the prosecution of the accused to whom pardon is 
tendered and examine him as a witness in the case.* In a case against six persons 
under ss. 120B and 471 of the Penal Code, conditional pardons were tendered to 
two of the accused by the District Magistrate and were accepted by them. The 
Public Prosecutor then withdrew under s. 404 of the Criminal Procedure Code from 
the prosecution of these two accused and examined them as witnesses. It was 
held that the pardon having been tendered under this section, the prosecution was 
bound to proceed in the nuinner prescribed by that section and could not, after such 
tender of pardon, ignore tlutt section and proceed under a. 404.* 

Object.—^The object of this section is to obtain true evidence of offences by 
the grant of pardon to accomplices so as to prevent the escape of the offenders 
from punishment for lack of evidence.* 

1. * Investlgatton or Inquiry into, or the trial of offence.*—Where 
the offence is under inquiry or trial, the District Magistrate or the Magistrate making 
the inquiiy or holding the trial can grant pardon. Where the offence is under in* 
vestigation, a Magistrate can grant pardon only with the sanction of the District 
Magistrate. 

2. ‘Any person supposed to have been directly or indirectly con> 
cemed.*—^The word “ supposed *’ must be taken merely as intended to exclude 
the case of a man who has actually been convicted of the crime, and not the case 
of a man who, although admitted to be a party to the crime, is unconvicted.' No 
pardon can be tendered to a person who has been actually convicted, or whose com¬ 
plicity in the crime is not, admitted by himself. 

It is not necessary that the person to whom a pardon is tendered should him¬ 
self be charged with an offence. All that is required is that he should be supposed 
to have been directly or indirectly concerned in, or privy to, an offence with wluc^ 
another person is charged.* 

3. * Full and true disclosure.*—^The approver must make a full and true 
disclosure before the committing Magistrate as well as before the Sessions Court 
He cannot withdraw it after making it once.* The tender of pardon to an approver 
has to precede and not to follow on the making of frill and true disclosure.* 

The tender of a pardon does not prevent the prosecution from proceeding 
against an approver as an accused where he has not performed the conditions of 
the pardon.* This section does* not enable the Court of Session to deal with aA 


* Hot jPraaad, (1992) 45 AU. 226, 
229 * 

*' Faquir Sing^, (1988) 65 I. A. 
888, 40 Bom. L. R. 1254, [1088| Lah. 
^8; Jtamsaran, [1945] Nag. 515. . 

* Faquir SU^jk, ibid. 

« MagirisamZ (1010) 88 Mad. 514, 
617. 


* KaUu, (1884) 7 AH. 160; Bhagya, 
(1805) Unrep. Cr. C. .750. 

* * Kaskiram, (1022) 24 Cr. L. J. 600, 
[1028] AfR. (N) 248. 

* KofMa, (1900) 80 Bom. 611, 8 
Bom. L. R. 740; .diqgoisamt*, sup. 

* HoMlat, [1041] 872. 

* Dagdoo, 0021) 46 Bom. 120, 88 
Bom. L.. R.,880. 
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approver, in case he does not oomplj^ with the conditions of his pardon and Ihr* 
feita it, ^thout a firesh enquiry and co mm i tme nt by a Magistrate.* 

A persMi who has been granted pardon must be released it he has fblfUled 
the condition of the pardon. 

A pardon would cover not only the offence then under trial, but atsy other 
offence relating to the same transacti<Hi which might be subsequently charged, 
that is, any other offence relating to the same fhcts as constituted that offence or 
any part of that offence. It is immaterial whether all the offences were triable 
by the same Court.* 

Sub>8cctton (lA).—^The Ihilure on the part of the Magistrate to record his 
reasmis for tendering pardon to the approvers is merely an irregularity which does 
not affect the right of the a<»iued to be tried by the Sessions Judge.* 

Sub-section (2 ).—It is imperative that the person who has accepted tender 
of pardon must be examined as a witness in the Court of the c»nunitting Magis¬ 
trate and at the subsequent trial of every person tried for the same offence pro¬ 
vided it is possible for the Crown to producie him. Non-compIian<» with the pro¬ 
visions of this secticm renders the trial illegal.* Thou^ an approver is partteepa 
eriminta as soon as a pardon'is granted to him with a view to obtaining bis evidence, 
he becomes a witness qua the case in wUch he is to be examined, and cxHitinues 
to assume that role up to the time when-his failure to comply with the condition 
causes a forfeiture of the pardon.* * 

Sub-section (2A).—4. * Commit him for trial.*—^Eveiy case in which 

a pardon is tendered (i.e., where there is an approver) must be committed for trial 
to the Court of Session, provided the Magistrate is satisfied tliat a prima facie case 
has been made out against the accused.* When a Magistrate has tendered pardon, 
the trial must not be by another Magistrate, but by the High Court or Sessions 
Court. The Magistrate can discharge him under s. 209 if he thinks that a prima 
Ibcie case has not been made out.’ 


Sub-section (3).—^For the purpose of ascertaining the nature of the custody 
of an approver, his competency as a witness does not divest him of the character 
of an accused person until by fulfilment of his undertaking he earns and secures 
his discharge; and be must therefore be detained in smiliar custody os the other 
accused persons.* cannot be detained in police custody.* Custody means 
judicial custody and not police custody.** The approver is not discharged until 
the judicial proceedings pending against the accused are finished." The approver 
cannot be detained till tlie period of appeal expires after the conviction of the ac¬ 
cused.** 

338. At any time after commitment, but before judgment is 
passed, the Court to which the commitment is made 
may, with the view of obtaining on the trial the 
evidence of any person suppos^ to have been 


Power to direct 
tender of pardon. 


* Nana Amrita, (1984) 86 Bom. L. 

R. 1211. 

* Ganga Charon, (1888) 11 All. 79 

* Faquir Singh, (1988) 65 I, A. 
888, 40 Bom. L, R. 1254, [1988] Lah. 
628. 

« Mahia, (|^) 11 Loh. 280. 

* KhairaH ttam, (1081) 12 Lah. 
685; Faqir Singh, (1084) 16 Lah. 594. 

* Faquir Afngft, sup. * 


* Nana Amrita, Sup. 

* Kundan Lai, (1081) 12 Lah. 604, 
628. 

* KhairaH Ram, sup. , 

>• Dan Bahadur Singh, [1048] AIL ' 

289 ; KhairaH Ram, (1081) 12 IaH. 685. 

* " Intya Satahtd Khan, [1912] 87 
Bom. 146, 14 Bom. L. R. 897. 

** Sadtan Ahmpd, (1084) 62 OsL 
480. 
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directly or indirectly concerned in, or privy to, any such offence, tender, 
or order the committing Magistrate or the District Magistrate to tender, 
a pardon on the same condition to such person. 

COMMENT. —The preceding section deals with tender of pardon by Magis* 
trates: this section applies to tender of pardon by Courts of Session and High 
Courts. Pardon under tliis section can be tendered not only during a trial, but 
also before a trial. 

A pardon may be tendered to an accused tried with others, nottdthstanding 
that he has pleaded guilty, though not to a person who has pleaded guilty and 
been convicted on his plca.^ * 

339. (i) Where a pardon lias been tendered under section 887 

Commitment of section 838, and the Public Prosecutor certifies 
person to whom that in his opinion any person who has accepted 
pardon has been such tender 1ms, either by wilfully concealing any- 
tender^. ^ thing essential or by giving false evidence, not 

complied with the condition on \fhich the tender was made, such person 
may be tried for the offence in respect of which the pardon was so ten¬ 
der^, or for any other offence of which he appears to have been guilty 
in connection with the same matter: 

Provided that such person shall not be tried jointly with any of the 
other accused, and that he shall be entitled to plead at such trial that he 
has complied with the conditions upon which such tender was made; in 
which case it shall be for the prosecution to prove that such conditions 
have not been complied with. 

(2) The statement made by a person who has accepted a tender of 
pardon may be given in evidence against him at such trial. 

(3) No prosecution for the offence of giving false evidence* in 

respect of such statement shall be entertained without the sanction of 
the High Court. . 

COMMENT.—Under %his section a oertifleate of the Public Prosecutor is a 
condition precedent to the prosecution of an approver to whom u tfsnder of pardon 
has been made, but who has failed to comply with the condition of the tender.* 

The approver breaks the condition of pardon if he wilfully cmiccals anything 
essential or gives false evidence.* The onus is on the prosecution to prove that 
the approver has forfeited his pardon.* 

Proviso.—^If the accused has forfeited his pardon, he cannot be tried alon^ 
with other accused. 

Sub-aeCtion (2).—^Where an approver has been tendered a pardon under this 
section and he has accepted the tender, his statement can be legally recorded under 
8. 144 of the C!ode on affirmation. Such a statement will be admissible in evidenct* 
against him at a subsequent trial, after forfeiture of the pardon, for an offence fo 
respect of which the pardon was tendered.* A confession of a person recorded 
bdTore pardon was accepted by him is not admissible in evidence under this pro¬ 
vision. Such a confession is admissible iindes the general provfidons of s. 104.* 

* Kami, (1884) 7 All. 160. 271, 25 *Bom. 676; ShasAi Bafbanaki, 

* Maria Saaappa, (1024) 26 Boiq. (1014) 42 Cal. 866; KvMan, (1008) 82 
L. R. 1240; AK, ri024) 5 Lah. 370. Mad. 178; KMoH, (19t7) 80 AU. 805. 

■ KotMa, (1006) 80 Bom. 611, 8 • Rambharose, (1044] Nag. 274, v.B. 

Bom. L. R. 740. • Mirdl, [1048] Kar. 285. 

* Ibid.; Bala, (1001) 8 Bom. L. K. • 
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Sub-sectioii (3).—1. *Pro8ecui|lon for .... ^ving false evidence.'— 
The object of this sub-section is to safeguard a person whose pardon has been witii- 
drawn against a prosecution for ISedse evidence, unless the prt^riety of such prosecu¬ 
tion has been considered and determined by the High Court. The discretion vested 
in the High Court is to be exercised with extreme caution.^ 

An application to the High Court for sanction to prosecute an apprm’er for 
givii^ false evidence should be by motion on behalf of the Crown in open Court.* 

Procedure in trial 339A. (J) The Court trying under section 889 

of person under a person who has accepted a tender of pardon shall— 
section 330. 

(a) if the Court is a High Court or Court of Session, before the 
charge is read out and explained to the accused under section 271» sub¬ 
section (1), and 

(b) if the Court is the Court of a Magistrate, before the evidence of 
the witnesses for the prosecution is taken, , 

ask the accused whether he pleads that he has complied with the condi¬ 
tions on which the tender of the pardon was made. 

{2) If the accused does so plead, the Court shall record the plea and 
proceed with the trial, and the jury, or the Court with the aid of* the 
assessors, or the Magistrate, as the case may be, shall, before judgment is 
pass^ in the case, find whether or not the accused has complied with the 
conditions of the pardon, and, if it is found that he has so complied, 
the Court shall, notwithstanding anything contained in this Code, 
pass judgment of acquittal. 


COMMENT.—^Thia section lays down that when a person to whom a pardon 
is tendered is being tried he shall, at the commencement of the proceedings, be 
asked whether he raises the plea that he has complied with the conditions on which 
the pardon was granted, and, if he does so plead, the Court shall record a finding 
on the point and, if it finSls that the conditions have, been complied with, shall 
acquit the accused.* Failure to comply with the imperative provisions of the 
section vitiates the trial.* 


Right of person 
against whom pro¬ 
ceedings are insti¬ 
tuted to be defend¬ 
ed and .his com¬ 
petency to be a wit¬ 
ness. 


340. (1) Any person accused of an offence 
before a Criminal Court, or against whom proceedings 
are instituted under this Code in any such Court, 
may of right be defended by a pleader.^ 


{2) Any person against whom proceedings are 
instituted in any such Court under section 107, or under Chapter X, 
Chapter XI, Chapter XII or Chapter XXXVI, or under section 552, may 
offer himself as a witness in such proceedings. 


COMMENT.—This section mit only contemplates that the accused should 
be at liberty to be^ defended by a pleader at the time the proceedings are actually 
going on, but also implies that Ije should have a reasonable opportunity, if in custody 
, of the police, of getting into communication with his legal adviser fbr the purpose 

* JlfOfiitira, rioss) 66 All. 288. • Report of the Joint Committee 

* Afonick Chandra Sarkar, (1807) (1022); AH, (1024) 6 Lah. 370. 

24 Cal. 402; Madiga, (1008) 32 Biad. * Horilal, [1040] Nag. 668. 

47. 
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of preparing bis defimoe.* Tbe accused sbpuld be given access to legnl advice even 
vrbile be is in police custody.* 

!• * Pleader.'— >866 s. 4 (r), stgira. A mukhtar is included In the deHnition- 
of "pleader". 

All advocate who is acxiused of a cnrimlnal offence or is a party in a 4dvil Oonet 
is fully entitled to conduct his own defence or bis own case. But an advocate who 
is acMNised with others of a criminal offence cannot appear at the trial as counsel 
for his oo*aocused. Counsel cannot appear in the same matter hpth as cot in s ri 
and party.* 

Sob>eectlon (2).—An accused person cannot offer himself as i\ witnesa* hot 
under this 8ub>8ection persons against whom proceedings are instituted u nder 
Chapters X» XI. XII, XXXVI, or under s. 552 of the Code, may be ex a m i ned as 
witnesses in such proceedings. 

341. If the accused, though not insane, cannot be made to und^ 
Procedure where stand the proceedings, the Court may proceed with 
accused does not the inquiry or trial and, in the case of a Court 

understand pro* other than a High Court, if such inquiry resulto in a 

®*®***”*"* commitment, or if such trial results in a conviction, 

the proceedings shall be forward^ to the High Court with a report of the 
circumstances of the case, and the High Court shall pass thereon such 
order as it thinks fit.* 


COMMENT.—^This section is intended to provide for cases in which the ao> 
cused is deaf and dumb and cannot be made to understand the proceedings or. 
from ignorance of the language of the country and the want of an interpreter, is 
unable to understand or make himself understood. Where the accused is of un* 
sound mind, the Court must proceed under Chapter XXXTV.* If the accused Is 
able to understand the proceedings, though he is deaf and dumb, the provisions of 
this section do not apply.* 

1. * The Court may proceed with the Inquiry or trial.*—^llie Court 
must proceed to the end of the trial and then report the result to the High Court 
if a conviction follows. A Magistrate cannot make a report in the midst of a IriaL* 

2. * The proceedinga shall be forwarded to the High Court with a 

report .... and the High Court shall pass thereon inch order as It thinks 
fit.*—The Magistrate cannot pass any sentence although he convicts the accused. 
He must submit the proceedings to the Hi^ Ccwrt. But there must be a finding 
by the Magistrate that prims focle an ollbnce has been committed and the accnised 
cannot be made to understand the proceedings. The High Court may pass such 
orders as it thinks nt. It may convict or discharge the accused, or direct a le-trial, 
or keep him in Jail.* Where the accused being deaf and dumb cannot be made to 
understand the proceedings against him, and it becomes Impossible to say that he 
knew the nature of the aot committed or that he acted with dishonest iutentlOD 
therein, he must be acquitted or discharged.* *- 

Where there are two accused and one of them though not insane is not able 
to understand the proceedings, the Mapstrate can refer the proceedings of both 


> Lt 0 wdtfn Evans, (1920) 28 Bom. 
L. R. 1048, 50 Bom. 741. 

* Sundar (1980) 12 Lah. M. 

* SiAramanya Sanaa, [19411 Mad. 
1019. 

* Htuen, (1881) 5 Bom. 982. 

* Albt Dia, (1928) 10 Lah. 566; 


rAo, [\948] Kar. 326. 

* jDea/ tmd fiumb Man, (1902) 4^ 

Bom. L. R. 825. ^ 

* Samir Boarra, (l8h9) 27 Cal. 36H, 
870; tarn, sup. 

* Monya, (1902) 4 Bom. L. R. 206. 
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to the High Court. The Couit^bue no Juiledlctlcm to pees any order with 
■egaid to the aocueed who ie able to underetand the fwooeedinge.' 

342. (4) Fcnr the purpose of enabli^ the accused^ to explain any 
- circumstances appearing in the evidence against 

mln^e tuKsusS^ Court may, at any stage* of any inquiry or 

trial without previously warning the accus^, put 
such questions to him as the Court considers necessary, and shall, for the 
purpose aforesaid, question him generally on the case aft^ the witnesses 
for the prosecution have been examined* and before he is called on for 
his defence;' 

^8) The accused shall not render himself liable to punishment by 
refusing to answer such questions, or by giving false answers to them; 
but the Court and the jury (if any) may £raw such inference from such 
lefosal or answers as it thini^ Just. 

^8) The answers given by the accused may be taken into considera¬ 
tion m such in^uipr or trial, and put in evidence for or against him in 
any other inquiry into, or trial for, any other offence which such answers 
may tend to show he has committed. 

(4) No oath shall be administered to the accused. • 

COMMENT.—This section empowen the Court to examine the accused after 
tbe evidence for the prosecution has been taken. The object of empowering the 
Court to examine the accused is to give him an opportunity of explaining any cir> 
cumstances which may tend to incriminate him and thus to enable the Ck>urt, in case 
where the accused is undefended, to examine the witnesses in his interest.* 

Scope.—The Bladras High Court is of the f>pinion that the section does not 
apply to summons-cases thou^ there is no objection to the Magistrate questioning 
the accused and in complicated cases it may be a desirable course to take.* Tlie 
same is the view of the Rangoon High Court.* But the Hi^ Courts of Bombay,* 
Caknitta,* Allahabad,* Patna,* and Lahore have held that the Magistrate is bound 
to exandMe the accused in a summons-case, and the onjission to do so vitiates the 
triiU. ^ 

This section must bfe read subject to the provisions of s. 205. Hence, where 
a Magistrate exercises tiie power given to him by s. 205 of dispensing with the 
personal attendance of the accused and permits him to appear by his pleader, 
the Magistrate is not bound to question the accused personally.** 

The section applies to a summary trial** in a sununons cas^* or a warrant 


* Trimbak Herkkatt (1088) 40 Bom. 
L. R. 495. 

* Report of the Setect Committee, 
(1882); Hossein Bulcnft, (1880) 6 Cal. 
OOn Shakur, 11044] Mad. 804. 

* Pannuaam v. Remasamy, (1028) 
46 Mad. 758, f.b. 

« Nga La X1081) 0 Ran. 606, 

F.B, ^ ' 

* Ftmandat, (1020) 46 Bom. 672, 
*29 Bom, L. R. ],040; Gulabjant (1021) 

46 Bom. 441, 28^m. L. R. 1208. 

* Beehtt Lai KayaMhat (1026) 64 
Cal. 286; Outxari Led, (1022) 40 CaL 
1075. 


- * Khaeko Mai, (1025) 27 Cr. L. 
J 406, (1026] AIR (A) 858; Sia Ham, 
(1984) 57 All. 666. 

* Oulam HaMd, (1921) 6 P. L. J. 
174, 2 P. L. T. 800. 

• Muhammad Bakhsh, (1022) 4 P. 
L. J. 280; Mehr Khan v. Bakht Bhari, 
(1028) 10 Lnh. 406. 

** JaSfar, (1984) 36 Bom. L. R. 488. 
** Mahomed Uoaeain, (1014) 41 CaL 
74S; Karam Din, (1088) 15 Lah. 60. 

>■ KondOm Balaji, (1040) 48 Bom. 
L. R. 605; Fernandez, (1020) 22 Bom. 
L.. R. 1040, 45 Bom. 672. 
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case.* It is not ncsccssary, in such a trial; for the Court to record the questions 
put to the accused person or his answers.* 

The section does not apply to proceedings under s. 488,' or to additional 
evidence taken at the instance of the appellate Court, though the accused may 
be questioned in regard to such additional evidence, but if he is not, there Is no 
legal omission.' 

The section applies to a trial before the Sessitms Judge even when the accused 
has been questioned on the case generally by the committing Magistrate.* 

1. * Accused.'—^Accused means the accused then under trial and under exa¬ 
mination by the Court, and does not include an accused over whoip the Court is 
exercising jurisdiction in another trial.* 

2. 'Explain any circumstances .... in the evidence against him.*— 
llie examination of the accused is for the purixne of enabling him to explain any 
circumstances appearing in evidence against him. Where there are several accus¬ 
ed, each of them must be examined.* The Court in examining must avoid in¬ 
criminating questions and questions in the nature of cross-examination.* The 
Court should not hold an inquisitorial proceeding if the accused prefers to be re¬ 
ticent.* The section cannot be used for the purpose of ascertaining what the ac¬ 
cused's defence is. Questions put by the Court must be strictly limited to the 
purpose described in this section.** The accused ought not to be examined with 
A view to fill up a gap in the evidence for the prosecution.** 

3. * At any stage.’—>-The power to question the actnised under the first part 
of this section is a discretumary power which the Court may exercise at any time 
during the trial or inquiry even before the framing of a charge.** 

4. ' Shall, for tbe purpose aforeeald, question him generally on the 
case after the witnesses for the prosecution have been examined, etc.*— 
is the duty of the Court, before drawing an adverse inlbrenoe against the accused 
<m any point, to csall his attention to it and ask for an explanation.** The word 

dmll ” nukes the duty imposed on the Court to question the accused generally 
on the case, after the witnesses for the prosecution have bron examined and before 
he is called for his defence, mandatory, not discretionary. 

The Bombay High Cdurt has held in several cases that the oniis8ic||Mo ques¬ 
tion the accused under this section is an illegality which vitiates the trul.** But 


* Mahomed Hosoaint (1914) 41 Cal. 
748; Sia Ram, (1984) 87 All. 666. 

' ParsoHm Daa, (1927) 6 Pat. 504; 
fiia Ram, sup. 

* Vtthaldas, (1928) 80 Bom. Ii. R. 
957, 52 Bom. 768 ; M^r Khan v. Bakht 
Bhari, (1928) 10 Lah. 406. 

' Narayan Keshao, (1928) 80 Bom. 
It. R. 651, 52 Bom, 699; Saiyid Mohi- 
itddin, (1925) 4 Pat. 488. 

' Raju Ahitafi, (1907) 9. Bom. 

(i. R. 780. 

* KaramaJH GulamaUt, (1088) 40 
Bom. h. B. 1002, [1980] Bom. 42. 

* Musseanmat GhaaUi, (1025) 6 Lah. 
554. 

■ AUmudeHn Naskar, (1024) 52 Cal. 
.’S22 ; Faqir Singh, (1928) 10 Lah. 228 ; 
Jhabmdla, (1988) 55 All. 1040. 

* I^afuBakumar Baau, (1920) 57 
Cal. 1074. 

*• Hargobind Singh, (1892) 14 AU. 
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** Basanta Kumar Ohattak, (1808) 
26 Cal. 40; Mohideen, (1008) 27 Mad. 
238; Anrtaoi, (1015) 30 Mad. 449; 
Mohan Sin^, (1920) 42 All. 522: 
BhciomaOi, (1928) 51 All. 818; Deci 
Jhjtd, .(1922) 4 Lah. 55. 

*' (^nuGopal, (1029) 31 Bom. L. 
R. 1134. 

** Ihearkanath Varma, (1088) 85 
Bom. L. R. 507, 14 P. L. T. 805, p.c.; 
Sangama Nedcker, (1086) 59 Mad. 622. 

*' Baatgta, (1015) 17 Bom. L. R. 
H02, 45 Bom. 672; Fernandez, (1020) 
Bom. L. R. 1040, 45 Bom. 672; 
Guidbjan, (1921) 28 Bom. L. R. 1208, 
46 Bom. 441; Gamadia, (1025) 27. 
Bom. L. R. 1405, SOtBom. 84; Bhau 
BAorma, ■ (1928) 80 Bom. L. R. 88S; 
Genu Ooptd, (1020) 81 Bom. L. R. 
1184. * 
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Koeotly It has held that eveiy fisUure |d comply with the piovisions of the se ct ion 
does not necessarily vitiate the trial. If the CkHirt is satisfied that the fidlure to 
comply with the strict terms of the section has caused no prejudice, it will not 
interfere. Such a case is covered by s. S87.^ The defect of non-con^diance with 
the provisions of this section is a mere irregularity and is cured by s. S87 
the accused has been prejudiced thereby as held by the Allahabad Hig^ Cknirt,* 
or unless there has been feilure of justice as held by the Nagpur* and the Madras* 
High Courts and the Chief Court of Oudh.* Omission to question the accused on 
a criminal point, the point on which he has been convicted, necessarily involves 
a miscarriage of justice within the meaning of s. S87.* 

The Bomibay and the Calcutta High Courts have held that the provision of t-Mo 
section is for the benefit of the accused; and to enable him to obtain the full benefit 
of the section he must be examined after the cross-examination and re-examination 
if any of the prosecution witnesses are over.* If fresh prosecution witnesses are 
examined after the examination of the accused it is obligatory on the Magistrate 
to ftuther examine the accused.* It is immaterial whether the examination of the 
accused takes place before or alter the framing of the diarge.* 

The High Courts of Madras, Allahabad and Rangoon have held that the words 
**after the witnesses for the prosecution have been examined” mean when the 
prosecution has finished calling evidence and do not include the cross-examination 
and re-examination of the prosecution witnesses.** The lAhore High Court* has 
held that the proper time for the examination of the accused under thin section is 
after the prosecution witnesses have been examined under s. 252. It is not neces¬ 
sary to examine the accused before the further cross-examination under s. 250 and 
it would be impossible to hold otherwise for very often the proceedings under 
8. 256 overlap the proceedings under s. 252.** 

Where the acicused leaves the case entirely in the hands of his legal adviser, 
no examination of the accused is necessary.** 

Sub-section (2).—^An accused person cannot be prosecuted for perjury by 
reason of any felse answers {hat he may give. He cannot be prosecuted for making 
any defematory statements according to the Allahabad Uigh^urt,** but he can be, 
according to the Bombay High Court.** 

Mo presumption arises, ipao facto, firom the silence at an accused person. The 
fact of silence may, with all the other circumstances of the case, be taken into 

* Kondiha Ikiiefi, (1940) 42 Bom. (1922) 50 Cal. 226 ; Lego//fememfiraticer, 

Lt. R. 695. Bengal v. Saluth Chandra Uoy, (1924) 

■ Sia Ram, (1984) 57 AU. 606. 51 Cal. 924. 

* Nana, [19391 Nag. 686. * Bhau Dharma, (1928) 30 Bom. 

* Annamaltti, [19401 Mod. 514; L. R. 385. 

Marudamuthu Padayachi v. Raghava * Vishram, (1980) 82 Bom. L. R. 
Sastri, (1984) 58 Mad. 427. The Ran- 596. 

goon High Court has held likewise: ** Varisai Raadher, (1922) 46 Mad. 

lb Ai TAein, (1980) 8 Ran. 872; Ago Ro 449, v.u.; BerJtu Chaube, (1922) 45 

Min, (1982) 10 Ran. 511. All. 124; Nga Hla V, (1025) 8 Ran. 

* Br^ Lai, (1936) 12 Luck. 24; 189. See K. M. Subbaya Naidu, (1929) 

RoeAu Lai, (1986) 12 Luck. 203. 7 Ran. 470. 

* Bkagicandas, [19421 Kiur. 112.' ** Mohammad Namaz, [1938] Lah. 

« AofAu Kaaturchand, (lik*) 27 603. 

* Bom. L. R. 105, 50 Bom. 42; Omu a** Gandi Tataiya, (1885) 2 Weir 405. 

Gopal, (1929) 31 Bom L. R. 1134;, ** Murli Pathak, (1027) 50 All. 169. 

IHbakanta Chatterjee v. Gout Gopal, *• Bai Shanta v. Umrao, (1925) 50 

(1923) 50 Cal. 989; Jurnmon Chris- Bom. 162, 28 Bom. L. R. 1, f.b. 

Ron, (1922) 50 C^. 808; Mazahar AH, 
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account in a prcqper case, but, even then, itcinust be clearly borne in mind that an 
accused person alunys has a right to remain silent if he wuhes; and, the sOenoe 
of the accused must never be allowed, to any d^jree, to become a substitute for 
proof by the prosecution of its case.* 

Sub>sectlott (3).—Under s. 287 the examination of the accused duly reomded 
by or before the committing Magistrate may be tendered by the prosecutor and 
read as evidence at the Sessions trial. It can also be used as evidence against him 
in any ether trial. r 

Sub-section (4).—^No oath can be administered to an accused person. This 
sub-section is restricted to an accused who is on trial in the proceeding to whidi 
the section is being applied.* The words “ the accused ** mean the accused then 
under trial and under examination by the Court.* This sub-section therefore does 
not prevent an accused person while still under trial from being examined on oath 
in a separate case.* Wten accused persons are tried separately, each one, though 
Implicated In the same offence, is a competent witness at the trial of the other.* 
When an accused has pleaded guilty, he ceases ipso facto to be an accused person, 
still more so, when he has been convicted. This section has no application to 
him.* 

Written statements of accused.^—^The Calcutta High Court has held that 
written statements of the accused do not take the place of the examination of the 
accused contemplated in this section.* The Bombay High Court is of the opinion 
that where the accused puts in a written statement in answer to a question by the 
Blagistrate to state what he has to say, the omissioq by the Magistrate to question 
him orally Is not an illegality.* There is no violation of the provisions of this 
section if an accused declines to answer questions put to him by the Blagistrate 
and prefers to put in a written statement.* The Patna High Court has held that 
where the accused having heard the evidence for the prosecution and on being 
questioned by the Court in compliance with the provisions of this section in general 
tenns Indicates his intention of leaving his defence to his legal adviser by filing a 
written statement, the Court u neither bound nor entitled to question him forther.** 

343. Except as provided in sections 887 and 888, np influence, by 
No influence to means of any promise or threat or otherwise, shall tie 
be used to induoe used to an accused person to inc|pce him to disclose <xr 
disclosures. withhold any matter within his knowledge. 

COMMENT.—^The effect of this section and the provisions oi s. 842 (4} that 
no oath shall be administered to the accused, is to render it illegal for a Mi^stmte 
to convert an accused person into a witness except when a pardon has been lawfblly 
granted under s. 887 or s. 888, or when the Public Prosecutor has withdtawn from 
the prosecution under s. 404. ‘ 

In reading this section the provisions of ss. 24-29 of the Indian Evidence Act 
should be borne in mind. 

> Ghura, [1041] AU. 012. * Amriia Lai Aomi, (1015) 42 CaL 

■ Mohammad Yusuf, (10811 68 Cal. 057; BhagoPondas, (10421 Kar. 112. 
1214; Ghulam Muhammad, (1022) 8 • Hasjioan Vatji, (1025) 28 Bom. 

l.ah- 46. L. R. 116, 60 Bom. 174. 

* Duranl, (1898) 23 Bom. 218; • Budhulal, (10871 Nag. 288. In 

Qaoind Baloani La^ude, (1016) 13 Oudh the practice of putting in such . 

Bom. L. R. 266. ** written statements has keen denounced; 

* Tribeni, (1808) 20 All. 426. Mtdutmmad Ants, (1086) 12 Lude. 201. 

* Akhoy Kumar MotAeijee, (1017) ** Satyananmana, (1048) 22 Pkt. 

46 Cal. 720. 081. 

* Mohammad Yutuf, sup. 
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344. (i) If, from the absenqe of a witness, or any other reason* 
Foiwr to post- ohle cause,* it becomes necessary or advisable to 
pone or adjourn postpone the commencement of, or adjourn any 
proceedings. m^uiry or trial, the Court may, if it thinks fit, by 

order in writing, stating the reasons therefor, from time to time, post¬ 
pone or adjourn the same on such terms as it thinks fit,' for such time 
as it considers reasonable,* and may by a warrant remand the accused,if 
in custody: • 


Provided that no Magistrate shall remand an accused perron to cus¬ 
tody under this section for a term exceeding fifteen 
da 3 rs at a time.* 


Remand. 


(2) Every order made under this section by a Court other than a 
High Court shall be in writing signed by the presiding Judge or 
Magistrate. 

Explanation ,—^If sufficient evidence has been obtained to raise a 
suspicion that the accused may have committed an 
for^iraMd^******** offence, and it appears likely that further evidence 

may be obtained by a remand, this is a reasonable 
cause for a remand. * 


COMMENT.—'Thu section authorizes a Magistrate, for reasmiable cause, to 
remand an accused person to jail without examining any witnesses. It relates 
to adjournment of proceedings in inquiries and trials and has nothing to do with 
the police investigation and contemplates a remand to jail and not to pidioe custody.*’ 
The detention by the police is altogether different firom the custody in whicii an 
accused person is kept under remand given under this section. The detention by 
the police under s. 167 cannot exceed in all fifteen days including one or more re¬ 
mands.* The custody under this section is quite diEterent from the custody under 
s. 167. The custody under this section is intended for under-trial prisoners.* 

1. * Reasonable cause. *—Such as incomplction of police investigation. A 
criminal Court may stay proceedings if a civil suit between the same parties and 
In respect of the same property is instituted.* Unless the finding of a civil Court 
will diqiose of the point which has arisen in a criminal case, it is not expedient Ibr a 
llagistiate to exet^se his discretion in favour of adjournment or stay of the proceed¬ 
ings pending before him for the purpose of enabling him to have the benfii of the 
finding of the civil Court.* 

2. * Adjourn the same on such terms as it thinks fit.'—This clearly entitles 
the Court to awrard costs to the party who has been put to unnecessary expenses 
by the conduct of the other side.* This will be done in exceptional circumstanoes.* 
The costs are to be paid by the party applying for the adjournment. A Magistmte 
adjourning the hearing of a ease owing to an application fbr transfer of tte case 
caidiot award the costs of the adjournment.* 


* Krishnt^i, (1879) 28 Bom. 82; 

Roma, (1908) 4 Bom. L. R. 878. . 

* Engadu, (1887) 11 Mad. 98» 

. • Nagendra Noth, (1928) 51 Cal. 
408. A 

* Ra4 Kvmari Ddd v. Bama Sundari 
JDeM, (1896) 28 Cal. 610; Kanhaiya 
Lai V. Bhafioan Das, (1925) 46 AJL 
60; MaBram Jasmal, 11942J 'Kar. 198. 


* Mansharam, [1044] Kar. 802. 

* Mathura ti'mad v. Basant Lai, 
(1005) 28 All. 207; Phandia, (1045| 
Nag. 660. 

^ Abdul Rahiman, (1917) 42 Bom. 
254, 20 Bom. L. R. 124. * 

* SoraM V. Eraehsham, (1082) 84 
Bom. L. R. 1106, 56 Bom. 686. 
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3. * For such time as it consider^ reasonable.*—~Thi8 section does not 
provide for an indefinite adjournment of a case. An adjournment sine 4ie means 
an indefinite adjournment. The policy of the criminal law is to bring persons 
accused to justice as speedily as possible so that if they are found guilty th^ may be 
punished and if they are found innocent they may be acquitted and dischaiired. 
If the Government desire to pm in a petition or request to the Court for an adjourn* 
ment they can do so directly through the Public Prosecutor who is the proper offlixr 
to put the matter before the Court.^ 

Proviso.—4. ‘Fifteen days at a time *—^Fifteen days is the longest period 
for whi(di an accused person may be remanded at a time by an ordef of the Magis¬ 
trate.* Section 167 provides for fifteen days in all. The remand under that section 
cannot be more than fifteen days on the whole. Under this section the Magistrate 
may remand the accused to cus^y for a period not exceeding fifteen days at a time, 
and no limit is set to the number of such orders of remand. 

345. (1) The offences punishable under the sections of the Indian 
Compounding Penal Code specified in the first two columns of the 
offences. table ncoct following may be compounded by the 

persons mentioned in the third column of that table:— 


Offence. 

• 

Sections of the 
Indian Penal Co'le 
applicable. 

Persons by whom 
offence may be 
compounded. 

Uttering words, etc., with deliberate 
intent to wound the religious feelings 
of any person. 

298 

The person whose re¬ 
ligious feelings are 
intended to be 
wounded. 

Causing hurt 

328, 834 

1 

The person to whom 
the hurt is caused. 

• 

Wrongfully restraining or confining 
any person. 

Assault or use of criminal force 

341, 842 

852,855,858 r 

The person restrained 
or confined. 

The person assaulted 
or to whom criminal 
force is used. 

Unlawful compulsory labour .. 

874 

The person compelled 
to labour. 

Mischief, when the only loss or damage 
caused is loss or damage toaprivate 
person. 

496,427 

The person to whom 
the loss o. danuige is 
caused. 

Criminal trespass 

House trespass .. 

447 \ 
448/ 

The person in posses¬ 
sion of the property 
trespassed upon. 

Criminal breach of contract of service. 

« 

- - 

496, 491, i92 

Th% person withwhfnn 
the offender has 

contracted. 

e 


* Mohamad Ebrahim, [1941] 2 Cal. * Slurkya, (1868) 5 B. H. C. (Cr. 
281. C.) 81. 
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QfEenoe. 

SeeticHis of the 
Indian Penal Code 
applicable. 

Persons by Whom 
offence may be 
compoimded. 

Adultety . 

Rntioing or taldog away or detaining 
with criminat intent a married 
woman. • 

4D8 J 

The husband of the 
woman. 

Defiunation 

Printing or engraving matter, knowing 
ft to be defamato-y. 

Bale of printed or engraved substance 
containing defamatory matter, 
knowing it to contain such matter. 

5001 

501 f 

502 r 

The person defamed. 

Taeult Intended to provoke a breach of 
the peace. 

504 

The persmi Insulted. 

Criminal Intimidation, except when the 
offenrr is punishable with imprison* 
ment for seven years. 

500 

The person fotimi- 
dated. 

• 

Act caused by making a person believe 
that he wul be an object of divine 
dieplensure. 

508 

The person egatnst 
whtm the offence 
was eommitted. 


(2) The offences punishable under the sections of the Indian Penal 
Code specified in the first two columns of the table next following may, 
with the permission of the Court before which any prosecution for sura 
offence is pending, be compounded by the persons mentioned in the third 
column of that teble:— 


tMfenoe. 

Sections of the 
Indian Penal Code 
applicable. 

Person by whom 
offence may be 
compounded. 

Voluntarily eausing hurt by dangerous 
weapons or means. 

824 

The person to whom 
hurt is caused. 

Voluntarily causing greivous hurt 

825 

Ditto. 

Voluntarily causing grievous hurt on 
grave and sudden provocation. 

885 

Ditto. 

Chusing hurt by doing an act so rashly 
and negligently os to endanger 
human litr or tne personal safety of 
others. ^ 

887 

Ditto. 

Cauringgrievoushurt by doing an act 
so ra^y aim negtigenily as to 
endanger human life or the personal 
safety of others. 

888 

Ditto. 


w" 
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OOmoe. 

Sections of the 
Indian Penal Code 
applicable. 

Person by whom 
offence may be 
compounded. 

Wrtmgftally ccnilning a person for 
three days or more. 

848 

The person confined. 

Wrongfally confining a person in 
secret. 

346 

Ditto. 

Assault or criminal force in attempting 
'wrongftiUy to confine^a person. 

857 

I 

The person assaulted 
or to whom the 
force was used. 

Dishonest misappropriation of pro¬ 
perty. 

403 

The owner of the 
property misappro¬ 
priated. 

Cheating 

417 

The person cheated. 

Cheating a person whose interest the 
offenmr was bound, by law or by, 
l^gal contract, to protect. 

418 

Ditto. 

Cheating by personation 

1 410 

Ditto. 

Cheating and di8h<Mae8tIy inducing 
delivery of property or the making, 
altetation or destruction of a valu¬ 
able security. 

420 

Ditto. 

Mfschief by injury to work of irrigation 
by wrongfully diverting water when 
the only loss or dama^ caused is 
loss or damage to a privpte person. 

430 

t 

The person to whom 
the loss or damage 
is caused. 

Houae-trespass to commit an olEence 
(other than theft) punishable with 
impiismunent. 

451 

1 

The person in posses¬ 
sion of the house 
tiesimsBed upon. 

Using a false trade or properly mark. 

1 

482 

The person to whom 
loss or injury is 
caused by such use. 

Cionnterfeiting a trade or property 
mark used tiy another. 

' 488 

The person whose 
trade or property 
mark is counterfei¬ 
ted. 

Knowingly selling, or exporing or 
possessing for side or for tra& or 
manufscturing purpose, goods 
marked with a oountmeit trade or 
property mark. 

486 

( 

< 

Ditto. 

( 

1 

Kanying again during the lifetime of 
a huaband or wife. 

404 

r 

Ihe Atuband or wife 
oi the pctson so 
marrying. 
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< 

Offence. 

Sections of the 
Indian Penal Code 
applicable. 

Persons by whom 
offence may be 
compoun^M. 

Uttering words or sounds or making 
gestures or exhibiting any object 
mtending to insult the modesty of a 
woman or intruding upon the privacy 
of a woman. 

• 

509 

The woman whom it 
is intended to insult 
or whose privacy is 
intruded upon. 


(3) When any offence is compoundable under this section, the abet¬ 
ment of such offence or an attempt to commit such offence (when such 
attempt is itself an offence) may be compounded in like manner. 

(i) Whbn the person who would otherwise be competent to com- 
pound an offence under this section is under the age of eighteen years or 
is an idiot or a lunatic, any person competent to contract on his behalf 
may with the permission of the Court compound such offence. 

(5) When the accused has been committed for trial or when he has 
been convicted and an appeal is pending, no composition for the offence 
shall be allowed without the leave of the Court to which he is committed, 
or, as the case may be, before which the appeal is to be heard. 

(SA) A High Court acting in the exercise of its powers of revidon 
under section 489 may allow any person to compound any offence which 
he is competent to compound under this section. 

(d) The composition of an offence under this section shall have the 
effect of an acquittal of the accused with whom the offence has been 
compounded. 

(7) No offence shall be compounded except as provided by this 
section. » 

COMMENT.—Offences that may lawftilly be compounded are those that are 
mentioned in this sectioq. Offences other thra those mentioned cannot be com¬ 
pounded. Offences punishable under laws otha than the Penal Code are not 
compoundable. 

The compounding of an offence signifies that the person against whom the 
<dtenoe bas been committed has received some gratification, not necessarily of a 
pecuniary character, to act as an inducement for his desiring to abstain lirom a 
prosecutimi, and this section provides that if the offence be compoundabfe, a comp 
positimi shall have the effect of an acquittal.^ Compositiem once made cannot be 
withdrawn. A lawful composition may be effected without the passing of any cmi- 
sidfration or gratification, but there must be some arrangement between the parties 
settling their differences.* Only the persmis named in the third column can l^ally 
compound an offence under this section. Any person may set the criminal law in 
motion, but it is oqfy the persim specified in the third column who can compound 
the offlmce. A wife filed a comphiint against the accused for cheating her husband, 
hut she compounded the offence and the Magistrate acquitted the accused. Sub¬ 
sequently, the huAiand filed another complaint against the accused who pleaded the 

* Murray, (1898) 91 Cal. 108. 112; Haidayat AH, (1896) P. R. No, • 

J. John, (1922) 4S AU. 145. ' of 1896. 
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comptMltion In bar of pnMeeutkm. It was l|dd that the oon^wsitioa with the wtfls 
was not a valid one.* 

A case may be oompounded at any time beftwe sentence is pronounced evoi 
whilst the Magistmte is writing the Judgment.* A Magistrate cannot allow a case 
to be compounded after the record of the case is called for under s. 485 with a view 
to transfer the case,* because his JurisdicUMi to deal with the case ceases after the 
aider calling Ibr the papers is made. 

Where the accused alleges that an offence la eompounded« the onus is on 1dm 
to show that there was a composition valid in law. 

Sub-aection (1 ).—Ho permission of the Court is necessuy for fonqioonding 
the offences mentimed in this sub«section. Under this suhcection, os sotm as the 
parties have arrived at a compromise, the ftlagistrate has nothing more to do except 
to record a judgnimit of acquittal. And if one of the parties subsequently resiles 
fkom the composition it is cimipetent to the Court to take evidmce as to the/ocftmi 
of the composition and to give effect to it. If it is found to have been entmed into.* 
Where the parties to a compoundable offence compound it and produce a writing 
aigned by them before the Court, the Court is bound to act upon it smd is not at 
liberty to call upon the parties to prove that the case has been compounded.* 

It Is inocnnpetent for any person, once having entered into a valid isompoaition, 
to withdraw fkom it. A breach of the terms of the conqxwitlon agreement may 
give rise to other remedies, but there can be no withdmwal.* 

Sub-aection (21.—In cases governed by this sub*secU(Mi the Bfagistrote has 
to perform the Judicial act of deciding whether in the interests of Justice the parties 
dhould be allowed to compromise and, unless and until the Court has given its sanc¬ 
tion, the so-called compromise arrived at between the parties outside the Court is 
of no legal effect and cannot be taken cognisance of by any Court dealing with the 
offence.* Such a compTomise is ineffective and does not deprive the Court of its 
JurisiUction to try the case.* 

8ub*aection (5).—An offence which is compoundable may, with the leave of 
the Court in whi<^ it is pending for trial or on appeal, be compounded. When 
an afqpeal or revision is pending, the appellate Court can alone allow the offence 
to be compounded. Tliis sdb-section applies not only to an offence under sub-s. (i) 
but also to an offence falling under su^s. (g).* 

Sab«aactlon (5A).—The High Court may allow the parties to a criminal case 
to oompmmire their disputes, even when such compromise is effected after the date 
of the final disposal of the case by the inferior Court competent to try it. It is not 
competent for the High Court to allow a compromise to be recorded unless the 
aggrieved person is actually before the High Court and has expressly recorded his 
consent to a compromise being recorded. The High Court will not ordinarily allow 
the comprondse of an offence to be recorded under this sub-section unless some 
attempt towards compounding the offence was made before the trial Court passed 
orders in the cose.** 

I Dafiba, (1027) 20 Bom. L. R. Bom. L. R. 080. • 

718, 61 Bom. 612.. • Jhangfoo Bared, (1020) 68 All. 

a Aatam Meah, (1017) 45 Cal. 816. 264. 

a MaruH Vitbu, (1024) 27 Bom. * Naurang Bai «v. Kidar JVafik, 

L. R. 850, 40 Bom. 588. su^.; Kumarasioainl CheUy v. Rtippu- 

« Naurang Bai v. Kidar Nath, swami Chetty, (1018) 41 Mad. 685. 

(1028) 0 L.^. 400; Mahomed Kanni * HarsoHxmp ChaeAeu, [10401 Nag.* 
Bowther v. Pattard InawthaUa Sahib, 105. ^ 

(1015) 80 Mad. 046; Murray, (1803) • Akan SabtaH, [1041] Kar. 420. 

21 Cal. 108, 112. Babur AH Sardar v, Kakuhand 

* Oana Krishna Wedunj, (1014) 16 Bepari, [1080] 1 Cal^867. 
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8ub-s«ctioa (4).—^If an oflenof has been oommitted agidnet two dUTemii 
penons, the aeeuaed cannot be acquitted if he compounds only with one of them.* 


346. (i) If, in the course of an inquirer or a trial before a Majps- 
FMoeduK of ™ district outside the presidency-town^ 

PKivhudal Magis- evidence appeara to him to warrant a preaump- 
trate in cases tion that the case is one which should be tried or 
^ich ^ cannot committed for trial by some other Magistrate in such 
dispose or., district, he shall stay proceedings and submit the case, 

with a brief report explaining its nature, to any M^strate to whcmiheis 
suboidinate or to such other Bfagistrate, having jurisdiction, as the 
District Magistrate directs. 

(8) The Magistrate to whom the case is submitted may, if so 
empowered, either try the case himself, or refer it to any Magistrate 
subordinate to him having jurisdiction, or commit the accused for triaL 


COMMENT.—The proviritms of this section apply where the offence com- 
niRted is apparently one which the Magiotratc Is not competent to try (oof. 8, Sdi. 
11), or one In which he is personally interested (s. 856, fn/ro), or one whi^ he Is 
otherwise incompetent to dml with (s. 887, sw;«ra, and ss. 483, SB's, iwfra}. 

The superior Magletcate to whom the case Is submitted may (1) either try 
the case hi.melf, or (2) refer it to any subordinate Magistrate having JuriscAclion, 
or (P) commit tiie accused for trial. The Bladias High Court has held that if a 
Magistrate to whom a case is submitted under sub^s. I It in of opinion tliat the evidenee 
dis do sed an offence properly 'triable by the Magistrate who submitted the case, he 
has Jurisdletlon under sub-s. (3) to refer the case back to the Magistrate who oriidnally 
submitted the case.* The Bombay High Court has dissented feoni this vi^ and 
held that the superior Magistrate cannot revise the view oi the subordinate Magb- 
tiate, and refer the case back to the very Magistrate who has reported the case to 
him. The phrase ** to any Magistrate subordinate to him having Jurisdictloo ** is 
intended to mean ** a subordinate Magistrate other than the Magistrate who made 
the refeienoe or report and competent to deal«ith the case as submitted.*'* 


Splitting up of an offence.—^No Magtetrate is entitled to split up an offence 
into its component parts for the purpose of giving himself Jurisdiction.* 

347. (i) If in any inquiry before a Magistrate, or any trial 

FMocbmi wl».. brfore signing judgmm^ it 

appears to him at any stage of the proceectings that 
the case is one which ought to be tried by the Court 
of Session or High Court, and if he is empowered to 
commit for trial, he shall commit the accused under 
the provisions hereinbefore contained. 

(2) Jf such Magistrate is not empowered to commit for trial, he 
shall proceed under section 846. 


after commence* 
ment of Inquiry at 
trial, Bfagistrate 
finds case should 
bo oommitted. 


CXBMMENT.—This secdion applies when after commencement of inquiry or 
trial, the Magistrate finds that the case should be committ^. The expression 
** under the provisions hereinbefort contained ** refers to the provisions contained 
in Chapter XVIII. • 

* [1687] Nag. 286. • • HaidarOia Latsha v. Dhondu AUtji, 

• Polut RM V. Munitmami Beddt, (1841) 44 Bom. L. R. 88, [1042] Bom. 

(1880) 84 Mad. 16, F.B., overruling, IDS. » . . 

JEsHwr IfaaqMmiio, (1922) *85 Mad. * Bamanund Mahfon v. ASfiub 
846. s • Mahton, (1886) 11 Cal. 286. 
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liVhere a HagistxBte tbinks fWnii the flart that a case ought to be tried by a 
C^rt of Session, the procedure laid down in Chapter XVIII of the Code is prlma 
Ihcie obligatory on him.> 

It is not open to a Magistrate to decline to conunlt a case to the Court of Session 
on the ground that there is congestion of nrork in the latter Court. The 
has to bear in mind not only the fhct whether be could pass an adequate fen ten w. 
but has also to pay regard to tbe gravity of the offence, and the public importance 
of the case. Where the editor of a widely circulated daily newspapea was charged 
with the offence of sedition, the High Court directed the Chief PresideiM^ 
to commit the case to the High Court Sessions.* • 

Commitment may be made after framing a charge.' A Mapiirt mtA can commit 
to a Court of Session a counter case though not exclusively triable by that Court.* 

348. (I) Whoever, having been convicted^ of an offence punish* 

Trial of persons Chapter XII or Chapter XVII of the 

previously con- Indian Penal Code with imprisonment for a term of 
victed of offences three years or upwards, is again accused* of any 
against coinage, offence punishable under either of those Chapters 

imprisonment for a term of three years or 
.upwards, shall, if the Magistrate before whom the 
case is pending is satisfied that there are sufficient grounds for commit¬ 
ting the hccus^, be committed to the Court of Session or High Court, 
as the case may be, unless the Magistrate is competent to tiy the case 
and is of opinion that he can himself pass an adequate sentence if the 
accused is convicted: 

Provided that, if any Magistrate in the district has been invested 
with powers under section 80, case may be transferred to him instead 
of being committed to the Court of Session. 

(2) When any person is committed to the Court of Session or High 
Court under sub-section (1), any other person accused jointly with him 
in the same inquiry or* tiial shall be similarly‘committed, unless the 
Magistrate discharges such other person under section 209. 

GOhCMJENT.—^This section deals with the trial of aqpused persons who have 
been previously convicted of offences against coinage and stamp-law (Chapter XII 
of the Penal Code) or against property (Chapter XVII of the Penal Code). If there 
has been a previous conviction of an offence under those Chaptera, the Magistrate 
is bound to commit unless be can adequately punish the accused. He must therefiwe 
as a preliminary matter determine before framing a charge whether there haa been a 
previous conviction, and whether he has power to pass an adequately severe sentence. 
If he thinks he has not such power he should frame a chanre and commit the accused.* 

1. * Having been convicted.'—^The offence for which the accused is con¬ 
victed must have been one whieb is punishable with imprisonment to* a term pf 
three years ; but it ig not necessary that he should have been punished with imprison¬ 
ment for three years or upwards. 

2. * Again accused. *■— To craistitute an^iabitual offender krithin the m ean in g 
of this section, it is necessry that the subsequent offence charged should have been 

■ Claiming Arnold, (1912) 91*. B. a. Prosecutor v. BhagaimUii, (1918) 48 
129. Mad. 88. 

* Kriskne^ KkadilkaT, (1929) 81 * Ghuhtm Hvsaain, [19481 I&ur. 90. 

Bom. L. R. 602, 58 Bom. 011. • K.’SeUandi, (1918) 88 Mad. 552. 

* Jakahat, (1924) 8 Ran. 42; Cfromn • » 
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txminiitced Iqf the aocneed after th^previoiu oonvictioii. The section does not 
ai^ly where an oAenoe oontemplated by it le oommiUed by the accused* nef aflor 
he has been convicted but while Mtlll imder triid, for a similar offenoe. 

Provlap.—The proviso enables a BiasiKteate to transfer a case to the District 
Macistrate if he has been invested with special iiowen under s. AO, instead of com¬ 
mitting it to the Court of Session. The nfatfi<A Magistrate can, unda s. 850, act 
on the evidence recorded by the Magistrate transfming the case.^ 

349. •(!) Whenever a Magistrate of the second or third class* having 
Procedure when jurisdiction* is of opinion, after hearing the evidence 
Magistrate * oannot for the prosecution and the accused, that the accused 
pern sentence suf- is guilty* and that he ought to receive a punishment 
flciently severe. different in kind from, or more severe than, that 
which such Magistrate is empowered to inflict, or that he ought to 
be r^uired to execute a bond under section 106, he may record the 
opinion and submit his proceedings, and forward the accused, to the 
Dis^ct Magistrate or Sub-divisional Magistrate to whom he is sub¬ 
ordinate.* 

(lA) When more accused than one are being tried together and 
the Magistrate considers it necessary to proceed under sub-section (i) 
in rega^ to any of such accused* he shall forward all the accused wlm are 
in his opinion guilty to the District Magistrate or Sub-divisional 
Magistrate. 

(2) The Magistrate-to whom the proceedings are submitted may, 
if he thinks fit, examine the parties and recall and examine any witness 
who has already given evidence in the case, and may call for and take 
any further evidence, and shall pass such judgment* sentence or order in 
the case as he thinks fit, and as is according to law ; 

Provided that he shall not inflict a punishment more severe than he 
is empowered to inflict under sections 82 and 88. 

COMMENT.—This‘section contemplates that,when a Magistrate having 
jurisdiction over the offence under trial finds the accused guilty of that offence, 
but considers that he is not competent to pass punishment of an appropriate des¬ 
cription or sufficiently Avere to meet the ends of justice, he should submit the entire 
proceedings for the orders of the District Magistrate or the Sub-dhisional Magistrate 
to whom he may be subordinate. Along with the proceedings of the subordinate 
Magistrate* the accused must be forwarded to be dealt with finally by the superior 
Magistrate. 

1. * Plstrfct Magistrate or Sub-divislonal Maglatrate to whom he is 

subordinate.'—^The special powers to deni with proceedings under this section are 
conferred upon District and Subordinate Magistrates to whom the referring Magis¬ 
trate is subordinate and upon no other Magistrates.* 

* Sub-section (1). —the Magistrate considers the accused to be guilty and 
to deserve a larger penalty than he himself can impose, he should send the case 
to a superior Court for imposing a fitting sentence. He should forward the ease 
without any reedbd of conviction.^ If* however, he records a conviction in such 
a case, it may be treated as a sdkplusage and a legal nullity* and need not be formally 
quashed.* ^ • 

* Shedutt (1889) Uniep. Cr. C. 4172. Makmudi Sheikh^ (1894) 21 Cal. 632. 

* Vinayak Narayan, (1914) 88 Bom. * Narayan DfuAu, (1928) 80 Bom. 

710* 16 Bom. L. R. 598. * L. R. 620* 52 Bom. 456. 

* JPrayag Goptt (1924) 8 Pat. 1015 ; 
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Snb-nectlini (2).—The miperiOT Blagi^lnite to wbom the prooeedlnsi fesre 
been mbmlttcd has a diwietiati to re*open the trfail held by the subordinate Mimb- 
trate, or he can on those proceedings pass such Judgment, sentence, ororderinthe 
once as he thinks fit, and as is In accordance with law. He must di^ose of the case 
Umself.* Be cannot return the proceedings to the referring Magiittiate on the 
ground that In his opinion that Magistrate is competent to pass an ader|Uafe or 
proper sentence.* He may commit the case to the Court of Session.* The Calcutta 
Hl|^ Court is of the opinion that the Ifegistrate to ubom the ease is,rcferred may 
send It back to the subordinate Magistrate with a direction to commit it to the Court 
of Session.* 


350. (I) Whenever any Magistrate, after having heard and 

_. . . _ _ recorded the whole or any part of the evidence in an 

oommitment on inqui^ or a trials ceases to exercise junsdictwm 
evident partly th^in, and is succeeded by ahother Bfagistrate who 
reomded by one has and who exercises such jurisdiction, the Magis* 

tratc 80 sucreeding may act on the evidence so 
recorded by his prraecessor, or pi^y recorded by his 
p^eoessor and partly record^ by himself; or he may re-summon the 
witnesses and recommence the inquiry or trial: 

Ftovided as follows:— 


(а) in any trial* the accused may, when the second Magistrate 
oommences his proceedings, demand that the witnesses or any of them 
be re-summoned and re-heii^ ;* 

(б) the High Court, or, in cases tried by Blagistrates subordinate to 
the District Magistrate, the District B^istrate may, whether there be 
an appeal or not, set aside any conviction passed on evidence not wholly 
recoded by the Mi^strate before whom thceonviction was held, if such 
Court or Dbtrict Magistrate is of opinion that the accused has been 
materially prejudiced thereby, and may order a new inquiry or trii^ 

(g) Nothing in this section applies to cases in which proceedings 
have been stayed under section 846 or in which proceedings have been 
submitted to a superior Magistrate under section 849. 

(3) When a case is transferred under the pzbvisions of this Code 
from one M^'strate to another, the former shall be deemed to ceaM to 
exercise jurisdiction therein, and to be succeeded by the latter within 
the meaning of sub-section (1). 


GOMMENT«~-ThiB section refers to inquiry or trial partly held by a Msgls* 
trate who has vacated his t^oe, and is succeeded by another Magistrate.* The 
section provides that a Magistrate may pronounoe judgment on evidence partly 
ieootded.hy his predecessor and partly by himself, or on the evidence wholly recorded 
by his predecessor. A Magistrate who succeeds another Magistrate may art on tte 
evidenoe recorded by his piedeoewor and frame a cdiarge without le-ex aminin g the 
witnesses already eibunined.* 


* Velayudam, (1881) 4 Mad. 288; 
Bofyda, (1887) Unrep. Cr. C. 850, 
Cr. R. No. 40 of 1887; Ponnummv 
N^Oan, (1011) 86 Mad. 470. 

» Ffruano, (1888) 0 Mad. 877; 
Bmpta TeOapa, (1886) 10 Bom. 106. 

* CMnmtmarigadUt (1878) 1 MtuL 
280, v.B. ; AbrnMUt (1880) 4 Bom. 


240, FA.; Abdul TbabnA v. CbmuHot 
(1888) 88 Cal. 805; Thakuit Dmgal, 
(1004) 26 All. 844. • ^ 

* Chandu Oowala, ^(1887) 14 CiaL 
855. 

« Rqdke, (1880) 12 AH. 66. 

• Lakahmt Reddly, (1080) 54 Mad. 

512. * ' . 



SBCi. M9*850.] GENERAL FBOV18ION8 A8 TO XNQtTZBXES. 965 


In virtue of subHMctioii **** proviaiona of aab-aeotion (2) wo i^ipIlMblo 
'idtaen s oaae ia tianaferred fkom one Maglatrate to another. 

Scope.—The proviaiooa of tbia aeeUon do not epply to coaea tried by Bondwa 
nf Ifogiatnite^ There la no proviaion of law whkdi providea for a cbanpe in tbo 
eonaUttttion of Bemdiea at Ifaglatratea during the hearing of a caae.' Similarly, 
the aeotlon docs not apply to Sesaiona Judges.* 

JiidSment.->-Tlie Calcutta Hi^ Court has held that thia section cmpooren 
the suooeeding Magistrate to decide the case on evidence recorded by his predecessor 
but it does not enable him to deliver judgment written by his piedeceaaor and 
fbrwanled by.him Ikom the place of hb transfer.* The Madras Court is of the ^ 

opinion that tbe suooeeding Magistrate ran sign and pronounce the judgment written 

by his predeoessor.* The Rangoon Hi^ Court has held that where a Magistrate 
who i»«Mi heard the case, baa dated and signed tbe judgment but befim de iiwr y he 
has handed over charge of his office to bis successor who reads it out on a subsequent 
^te in open Court, the judgment is not in accordance with law and the defect of 
procedure is such that It cannot be cured by s. 587. It Is not contemplated in the 
€>ode that a Magistrate shall deliver any ju^^ment other than his own and if he does 
so it amounts to delivering no judgment at all.* 

ProWao (a).—1. * In any trial.*—The Madras High Court has held that this 

proviso applies only to a trial and not to an inquiry. Proceedings in a warrMt- 

case before a diaxge is ftamed are merely an inquiry and not a trial, and if a MagUlrato 

is transferred at that stage, the accused cannot demand a fresh examination of 
witnesses to be made by tbe succeeding Magistrate.* But as sorm as a charge to 
framed by the succeeding Magistrotc he can re>call all witnesses under s. 266.* The 
Bombay Hi^ Court has dissented from this view and held that where a warrant^ase 
is transferred from the Court of one Magistrate to that of another after a diaige haa 
been framed, it to open to tbe latter to hear the case de novo and he to not’bound to 
recommence the proceedings from tbe stage of the charge. The ‘trial* of a crim inal 
ease ineans the proce e ding which oommenoea when tbe oaae is called on with tbe 
Magistrate on the bench, tbe accused in tbe dock and the representatives of ffie 
prosecution and defence, ifthe accused be defended, present in Court for the heanng 

oftheease. In a warrant-case it cannot be deemed to l^iin with the ftranring of the 

charge.* Ihe Cnfeotta High Court haa held that the proper time for the accused to 
ask for re-summoning and re-hearing of the witnesses to as soon as the trial commences 
before the second Magistrate.* It to also of the opinion that this proviso daw 
not apply to an inquiry under a. 14^.^ The Madras High Court has held that it 
applies to an inquiry under s. 107, and the accused in a security case to entitled to a 
trial de novo on the Magistrate being transferred.*^ 

3 , ‘ The accused may.... demand that the witneeaea... .bere-aummon- 
ed and re-heard.*—^Under this proviso the accused has a ri^t to demand that tbe 


* Damri Thakur v. Btunani Sahoo, 
(1805) 28 Cal. 104. 

* Tarada BatadUf (1881) 8 Mad. 
112; Sakhmam, (1001) 8 Bom. L. R. 
558, 20 Bom. 50; Bemi Praaadf (1012) 
85 AU. 68. 


* BaUnab Cbdnm v. Amin AU* 
(1088) 60 Cal. 664. 

* .gaoarhmitottPWM, (1016)40Mad. 
106. * 

* Ckinnaififar v. Memng Mya Tkt, 
noSOl Ran. 570. 

* kamanathan GAettter, (1022) 46 
Mad, 710; MraoMu v. Fshrnsahngaat,. 


(1014) 88 Mad. 585. 

* Palaniandy Goundant (1008) 88 

Mad. 218. _ 

• Dagdu v. Punja, (1086) 88 Bom. 
L. R. 1100, [1087] Bom. 211; Bom* 
Chandra Narbm, (1048) 45 Bom. L. R. 


168. 

• Comer Sirda, (1808) 25 Cal. 86R 
See also Sahib Bin, (1022) 8 Lato m. 
* *• Sued Saddc v. Saehindra, (1088) 
17 C, L. J. 188. . ^ 

u VenkataddnnaMia, (1980) 48 Mad. 


611, V.B. 
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iritnesses shall be re>suiiuiio!ned or re-hea r d^ The Trord * re-heard * connotes that 
the witnesses re-summoned are to be fhlly heard again before cross-examination 
and re-examlnatimi.* A demand by the accused to re-summon the witnesses 
cannot be refused.* The accused may change his mind and say that he wishes 
only certain witnesses to be examined.* If a witness has died his evidence may be 
admitted under s. 88 of the Evidence Act.* If a Magistrate reftises to re-summon 
and re-bear witnesses in contravention of this provision s. 687 of the Code cannot 
cure the defect.* A “register case** or fueliminaiy inquiry into an accusation of an 
olKenoe triable exclusively by a Court of Session is not a trial, before the charge is 
framed, hut an inquiry.* In inquiries preliminary to commitment the accused has 
no right to demand that the witnesses be re-heard; and he has not the ri^t in any 
misodlaneous inquiries undor the Code.* 

Proviso (b).—This proviso refers to a trial. All Magistrates are subordinate 
to the District Magistrate of a district. The District Magistrate, therefore, may 
act under this proviso and set aside a conviction by a first cdass Magistrate, althou^ 
the appeal would lie to the Court of Session.* 

350A. No order or judgment of a Bench of Magistrates shall be 
Changes in con- invalid by reason only of a change having occurred 
stitution of Ben- in the constitution of the Bench in any case in which 

the Bench by which such order or judgment is passed 
is duly constituted under sections 15 and 16, and the Magistrates consti¬ 
tuting the same have been present on the Bench throughout the 
proceedings. 

COMMENT.—This section is not very happily worded, but aiq>arently it is 
intended to apply to only such cases where one or more members drop out altogether 
and the remaining Magistrates who constitute the bench which passes the order m- 
judgment have been present on the bench throughout the proceedings. There can 
be no doubt that if any of the Magistrates constituting the bendi which pronounces 
the Judgment or the order has not been present throughout the proceedings, then 
this section is not complied with. In sudi a case there would at least be an irre¬ 
gularity in the trial. ThrM Honorary Magistrates constituted a bench, two forming 
a quorum. In the course of a trial before all the three, on one particular day one 
of them was absent; and some witnesses were examined and cross-examined on 
that day. The absentee Blagistrate re-joined on the next date and continued to be 
present all along and took part in delivering and signing the judgment, which was 
an unanimous one of conviction. It was held that there was an irr^ipilarity which 
had occasioned a failure of justice; the conviction was set aside and a re-tiia* 
ordered.** 

351. (1) Any person* attending a Criminal Court, although not 
Detention of under arrest or upon a summons, may be detain^ by 
offenders attendii^; such Court for the purpose of inquiry into or trial of 

any offence of which such Court can take cognizance 


* Sahib Din, (1022) 3 Lah. 115; 
Ramehandra (1948) 46 Bom. 

Id- Re 062 * 

Mabmud Khan, [1046] Nag. 419. 
NatbUt [1045] Nag, 605, diaappufv- 
ing Tukaram, [1080] Nag. 92. 

Palauan, [1942] Mad. 410. 

Lektd, (1927) 8 Lah. 570. 

Oamer Sirdar, (1898) 25 Cal. 808. 


* Palemiandy Goundan, (IQOB) 82 
Mad. 218. 

* Redhe, (1889) 12 AU. 00. 

* Pirffa Gapal, (1884) 9 Bom. 100; 
DaOsari, (1885) 7 Ad. 868; Opmdro 
Nath V. Dufchtfif, (1880) 12 CaL 478, 

VsBs 

‘ *• Dagra^ Rai, (1988) 50 AD. 599. 
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and which, Arom the evidence, mair appear to have been committed, and 
may be proceeded against as though he had been arrested or summoned. 

(8) When the detention takes place in the course of an inquiry 
under Chapter XVIII or after a trial has been b^pm, the proceedings in 
respect of such person shaU be conunenced afresh, and the witnesses 
re-neard. ^ 

COMMENT.—Tbis section applies to investigations prdiminaiy to committal 
fcv a subsequ«xt trial and to cases where the trial is actually being proceeded with. 
Compare s. 191. 

As tbis section provides no express excqdion such as is contemplated by s. 198, 
it must be read subject to s. 198, and a Sessions Judge has no power to join a person 
as eo-aocused in the case before him, whether that person happens to attend the 
Court or not, when no inquiry of any sort has been held by a Bfagistrate into the 
chaiges against him.> 

1. * Any person.*—^The person nuy be a witness in the case or not. 

352. The place in which any Criminal Court is held for the purpose 
conrtHtohi.on«i inquiring into or trying any offence shall be 
deem^ an open Court, to which the public generally 
may have access, so far as the same can conveniently contain them; 

Provided that the presiding Judge or Magistrate may. if he thinks 
fit, order at any stage of any inquiry into, oi trial of, any particular 
case, that the public generally, or any particular person, shall not have 
access to, or be or remain in, the room or building used by the Court. 

COMMENT.—^This section gives the Magistrate who tries a case a discretimi 
to prescribe the place in which a trial shall be held. Such a place shall be deemed 
to be an open Court to which the public may have access subject to the orders of the 
trial Magistrate in a particular case that the public or a particular person shall not 
have access thereto.* This section empowers a Magistrate to exclude the public 
generally or any particular person firom the Court-room. The Coiurt has to exercise 
its discretion in proceedings in such matters as ought to be conducted in privacy. 


CHAPTER XXV. 

Of the Mode of taking and recording Evidence in 
Inquiries and Trials. 

353. Except as otherwise expressly provided, all evidence taken 
Evidence to be under Chapters XVIII, IOC, XXI, XXII and XXIII 
taken in presence shall be t^en in the pr^ehce of the accused, or, 
of aoeused. when his personal attendance is dispensed with,* in 

presence of his pleader. * 

, COMMENT.—This section makes it obligatory that evidence for the prosecu* 
tioot and defence Aould be taken in the presehoe of the accused. A trial is vitiated 
by ftdlute to examine the witnesses in the presence of the accused. Mere cross* 

* Mir FtMtek Khan,' [1942J Kar. V Khemein, [1940] Ran. 122. 
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ocamliMstlofi fr the pretence erf the aociited,ie not eulBdentJ 

Chapter XVTII rdatea to Inquiry into caaet triable by the Court of Se a rioo 
or High Court; Chapter XX, to the trial of tununon8<oa8et by Magictratea; Chapter 
XXI, to the trial of warrant'cases by Magirtmtee; Chapter XXII, to eummaij 
tiWa; and Chapter XXIII, to the trial before Hi|^ Courta and Courta of SeaiJeMiT 
1* * Personal attendance is dtopensed with.*—The Hi|^ Court haa p ower 
to dlapenae with the attendance of an accused during hla trial befSrae itIntheSeaaiona 
on the ground of ilhhealth.* Similarly, the Seaaiona Judge porter to dlape n ae 
with the personal attendance of an accused and to allow him to appear by pleader 
during the Seasiona trial. Sudi a power may properly be exerclaad in fhvour of 
pordanaaMn ladies.” This decision seems to be of donbtfktl authority in view ef the 
spedSc provisions of a. 271. 

354. In inquii ies and trials (other than summary trials) under tlus 
Mnnnor of Tc- Codc bv Of befoie a Magistrate (other than a Presi- 

cording evidence dent^ Magistrate) or Sessions Judge, the evidence 

outsicte presidency- of the witnesses shall be recorded in iJie following 


COBIHENT,—Section S62 provides for the manner in which evidence slioald 
be recorded by a Presidency Bfagistrate. 


355. (I) In summons-cases tried before a Magistrate othw than a 
Pl^idency Magistrate, and in cases of the ofToices 
mentioned in sub-section (7) of section 280, clauses 
(h) to (m). both inclusive, wIku tried by a Bf^strate 
of the first or second class and in all promediiigs 
under section 514 (if not in the course of a t^), 
the Magistrate shall make a memorandum of the 
substance of the evidence* of each witness as the examination of the 
witness proceeds. 


Record in sum¬ 
mons-cases and in 
trials of certain 
oflmces by first 
SMid second class 
Magistrates. 


(2)^ Such memorandum shall be written and signed by the Ma|^ 
tiate with his own hand, and shall form part of the record. 

t (J) If the Magistrate is prevented from making a monorandum as 
above required, he shall record the reason of his ihability to do so, and 
shall cause such memorandum to be made in writing from his dictetion 
in open Coui t, and shall sign th; same, and such memorandum shall form 
part of the record. 


COMMENT.-—This seetimi must he read with s. 268 whicli provides that In 
cases where no appeal lies evidence need not bt recorded.” 

Scope.—^This section does not apply to a summary trial.” 

1. * Memorandum of the aubstance of the evidence.*—In oases Ihlling 
under this section the memorandum is the only record of evidence. There is no 
direction in the Code as to the language in whidi the memomndum is tobe reeorded. 

Section 862 provides for the manner in which evidence should be recorded fey a 
Fresidmey Magistrate. * 


* Bigan Singh, (1927) 6 Pat. 081; 
Albi, n9S8) 4 Lah. 876. 

■ Sing, (1912) 14 Bom. L. R. 286. 

* SofUlamani Beoi, (1922) 4SMad. 
869. 


* SoHdt Chandmt Mitra v. Jfan- 
•nolAa iVatft, (1920) 48 ^1. 280. 

• Monte Tfesori, (1926) 40 All. 

261 . * 
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Id prooeedinga under Chapter XipCVl (maJntenaaoe of wives and children) 
the evldenee takm must be recorded in the manner prescribed by a. 855,* that is, 
aa in sumnions-cases. 

356. (i) In all other trials before Courts of Session and Magis- 
Reoord in trates (other than Presiden^ BAagistrates), and in all 
eases outside pre* inquiries undor Chaptors Xll and XVIII, the evi- 
aidcney-towns. dence of each witness shall be taken down in writing* 

in the language of the Court by the Magistrate or Sessions Judge, or in 
his presence and hearing and under his personal direction and supmnten- 
dooice and shall be signed by the Ma^trate or Sessions Judge. 

(8) When the evidence of such witness is given in English, the 
Bvidenoe given Magistrate or Sessions Judge may take it down in 
in English. that language with his own hand, and, unless the 

accused is familiar with English, or the language of the Court is Er^lis^ 
an authenticated translalion of such evidence in the language of tto 
Court shall form part of the record. 

{2A) IVhen the evidence of such witness is given in any other lan¬ 
guage, not being English, than the language of the Court, the Magistrate 
or Sessions Judge may take it down in that language with his own hand, 
or cause it to be taken down in that langu^e in his presence and he^pg 
and under his personal direction and superintendence, and an autiientica- 
ted translation of such evidence in the language of the Court or in 
English shall form part of-the record. 

(5) In cases in which the evidence is not taken down in writing by 
the Magistrate or Sessions Judge, he shaU, as tte 
when evidence not examination of each witness proceeds, make a 
taken down by the memorandum of th3 substance of what such witness 

deposes; and such memorandum shall be written 
Judge himseir. and signed by the Magistrate or Sessions Judge with 
his own hand, and shidl fcvm part of the record* 

(4) If the Magistrate or Sessions Judge is prevented from making 
a memorandum as qbove required, he sh^l lecord the reason of ^ 
Inability to make it. 

COMMENT.—Except In cases provided for by s. 855, or otherwise specially 
provided for (ss. 117,488), the evidence in all trials and inquiries before Ma^stratas 
(not Presidency Ifagistrates) should ordinarily be taken down in the language of the 
Court, unless it is given in English, 1^ the Magistrate himself or by someone elso 
under the direction of the Magistrate. Section 857 enables the Provincial Govern- 
ment to authorise any Sessions Judge or Magistrate to take down the evidence in tho 
English language. 

« Sub-aectlon (1).—According to the Calcutta High Court the provisions of 
this sub-section are imperative and non-compliance therewith cannot lie condoned.* 
But the Allahabad High Court la of the opinion that vdiere the irrq^Iarity in observ¬ 
ing the statutory fule laid down in Jhis section has not prejudiced the parties or 
occasioned a fiiilure of Justice, Itts curable under a. 587. In this case the evidence of 
' witnesses in protyedin^ under s. 145 was no^reoorded in the vernacular, as required 
hy this section but was recorded in English by the Magistrate and it was held that 

* Kaii Dari v. Durga Ckarttn, (1898) * Sadananda Mandal v. Kririmm 

99 CaL 851. , Mandat, (1914) 42 Cal. 881. 



270 


THE CRIMINAL PROCEDURE CODE. 


[chap. ZXY. 


s breach of an imperative statutory rule of procedure was not raough to vitate 
the whole proceedings and that the irregu&rity in question was a mere technical 
irregularity which did not go to the root of the trial of the case.* 

1. * Evidence of each witness shall be taken down in writing.*—In each 
deposition should appear the name of the person examined, the name of his or her 
fhther, and, if a married woman, the name of her husband, the religion, caste, profes¬ 
sion, and age of the party or witness, and the village in which he or she resides. 
The proper way of recording evidence is to take it down in the first person, exactly 
as spoken by the witness.* The Judge is not bound to make a verbatim record at 
any particular question and answer. If either side requests him to do so, the Judge 
may in his discretion act accordingly. * 

The word “ witness ’* includes complainant. In the Madras Presidency the 
complainant Is always referred to as the first witness. 

Sub-section (3).—The provisions of this sub-sectimi apply only to cases in 
which the evidence recorded under the first sub-section is not recorded in the 
Magistrate’s own hand.* 

357. (1) The Provincial Government may direct that in any dis- 
Language of te- trict or part of a district, or in proceedings before any 
cord of evidence. Court of Session, or before any Magistrate or class 
of Magistrates the evidence of each witness shall, in the oases referred to 
in section 856, be taken down by the Sessions Judge or Magistrate with 
his own hand and in his mother-tongue, unless he is prevented by any 
sufficient reason from taking down the evidence of any witness, in which 
case he shall record the reason of his inability to do so and shall cause 
the evidence to be taken down in writing from his dictation in open 
Court. 

(2) The evidence so taken down shall be signed by the Sessions 
Judge or Magistrate, and shall form port of the lecord : 

Provided that the Provincial Government piay direct the Ses»ons 
Judge or Magistrate to 4Rke down the evidence in the English language, 
or in the lan^iage of the Court, although such language is not his mother- 
tongue. , 

COMMENT.—^This section empowers the Provincial Government to authorise 
the presiding officers of criminal Courts to take down the evidence of wHiiesses in 
their vernaculars or in E^lish or in the language of their Courts. 

The language in which the plea of the accused is conveyed to the Court by 
the interpreter is the language in which it should be recorded. It is nert essential 
that it should be recorded in the words of the very language in which it is made.* 

358. In cases of the kind mentioned in section 855, the Magistrate 
Option to Magis- may* if he thinks fit, take down the evidence of any 
trate in ca^ witness in the manner provided in section 856, oi, u 
under section Bss. within the local limits of the jurisdiction of such 
Magistrate the Provincial Government 1^ made the order referred to in 

section 857, in the manner provided in the same section. 

^ • » 

* KaUu V. Bashir Vddin, (1986) ' Sadananda Mantkd v. Krishna 

58 All. 172. Mandal, (1914) 42 Cal. 881. 

* Zoolfhar Khan, (1871) 18 W. R. ' « Vaimbike, (1880) 5 Cal. 826. 

(Cr.) 86. 
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Mode of xecoxd' SS9, (1) Evidence taken under section 856 or 
ing evidenoe under section 857 shfcll not ordinarily be taken down in the 
■eetion 850 or seo form of question and answer, but in the form of a 

««'• narrative 

. (2) Tlie Magistrate or Sessions Judge may, in his discretion, tokft 
down, or cause to be taken down, any paracular question and answer. 

COMMENT.—The proper and convenient way of recording evidenoe is to 
take it down in the first person, exactly as spoken by the witness.^ 

360. (1) As the evidence of each witness taken tinder section 856 
Procedure In re- ^ completed, it shall be read over to 

gard to such evi- him in the presence of the accused, if in attendance, 
dence when com- or of his pleader, if he appears by pleader, and shall, 
pleted. if necessary, be corrected. 

(2) Jf the witness denies l^e correctness of any part of the evidence 
when the same is read over to him, the Magistrate or Sessions Judge, 
may, instead of correcting the evidence^ make a memorandum thereon 
of ^e objection made to it by the witness, and shall add such remarks 
as he thinks necessary. 

(3) If the evidence is taken down in a language different from that 
in which it has been given and the witness does not \mderstand*the 
language in which it is taken down, the evidence so taken down shall be 
intmrpreted to him in the language in which it was given, or in a language 
which he understands. 

COMMENT.^—This section requires that the evidenoe of a witness when com¬ 
pleted should be read over to him in the presence of the accused or his pleader.* 
The reading of the depositiem by the witness himself is not sufficient.* The object 
of reading over a deposition to a witness is to <rf>tain an accurate record firom the 
witness of what he really means to say, and to give him an opportunity of correct¬ 
ing the words which the Magistrate or his clerk has taken down. The section does 
not make it necessary that<the evidenoe should be read by the C!ourt itself. 

The accused was convicted by a District Magistrate on a charge of abetment 
of forgery. At the trial the depositions witnesses were read over to them while 
the case otherwise proceeded, and those of some witnesses were handed to them 
to read to themselves. The Privy Ciouncil on appeal held that as there had been 
no actual or possible fhllure of justice the appeal flailed whetherjthe sections of the 
Code had or had not been [noperly applied; that the reading over of depositifma 
to witnesses while the case was otherwise proceeding was not a violation of this 
section, the object of whidi being to secure an accurate record from the witness 
of what he meant to say, not to enable the accused or his pleader to suggest correc¬ 
tions ; that it was however better that depositions, unless merely formal, should be 
read over so that the accused or his pleader could give their undivided attention 
to the matter; that the giving of the deopsitions to witnesses to read to the m se l ves 
was an irregularlly curable under s. 587.* 

Section 884 provides flor the reomding Ot the examinati<Hi at accused per- 

sons. > 

* 

• * Zodlfkar Khan, (1871) 16 W. R * Jogendra Nath Ghose, (1914) 42 
(Cr.) 86. 87. ♦ Cal. 240. 

* JyolUh Chandra Muketjee, (1909) « Abdul Rahman, (1926) 54 I. A. 

86 Cal. 955; Anuita Lai Haora, (1915) tOOt, 5 Ran. 58, 29 Bom. J*. R. 818. 

42 CaL 957. 
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361. (i) Whenever any evidence is given in a languaj^ not imd^ 
Interpretation of stood by the accu&ed, and he is present in persc^ it 

evidenoe to aocua- shail be interpreted to him in open Court in a 
ed or hie pleader. language understood by him. 

(2) If he appears by pleader and the evid^ce is givra in a language 
other than the language of the Court, and not understood by the p]auler» 
it ahall be interpreted to such pleader in that language. 

(3) When documents are put in for the purpose of formal proof, 
it shall be in the discretion of the Court to interpret as much thereof as 
appears necessary. 

362. (1) In every case tried by a Presidency Magistrate in which 
Record of evi* an app^ lies, such Magistrate shall ei^er take down 

dence In Piesl- the evidence of the witnesses with his own hand, or 
dency Magistrates* cause it to be taken down in writing from his dicta* 
Couits. tion in open Court. All evidoice so taken down shall 

be signed by the Magistrate and shall form part of the record. 

(8) Evidence so taken down shall ordinarily be recorded in the 
form of a narrative, but the Magistrate may, in his discretion, take down, 
or cause to be taken down, any particular question or answer. 

(2A) In every case referred to in sub-section (1), the Magistrate 
diall make a memorandum of the substance of the examination of the 
accused. Such memorandum shall be signed by the Magistrate with his 
own hand, and shall form part of the record. 

(3) Sentences unless they are sentences of imprisonment ordered to 
run concurrently passed under section 85 on the same occasion shall, 
for the purposes of this section, be considered as one sentence. 

(4) In cases other than those sproified in sub-section (i), it shaU 
not 1^ necessary for a Presidency Magistrate to record the evidenoe or 
frame a cdiarge. 

COMMENT.—^This aection pcovldes that where a Presideocy Magtotnite 
pasws appealable sentences the evidence must be ftiU^ recorded. 

In virtue of sub-section (d) he is not bound to reomd the evidenoe m tnaao 
a<diarge in non-appealable cases. His rii^t to refuse to record evidenoe is absidiBe.* 

The practice of prosecution not to infbrm the Presidency Magistrate about 
previous convictions of an accused person before his trial to salutary as it to ftounded 
on the desire of the prosecuting authorities to see that the accused has feir play. 
But they may indicate to the Ifagistrate, in a case in whidi he to not bound to take 
evidenoe but where the accused has previous convictions, that they think that the 
case is cme in which it is desiibble that the evidmee should be recmded. An ifiti- 
matlon of that Irort cannot prejudice the trained mind of a Blagtotmte and the 
difiiculty of finding, after he has tried the case, that he ought to have recorded evi¬ 
denoe can be saved. Where the Magistrate Las tried a case wfthout recmding the 
evidenoe and he finds that a longer sentence than six numths ou^t to be passed 
he should record the evidence afresh.* Kt 

* D^Stnaa, (1081) 84 Bom. L. R.^ ■ Akmad, (1084) 80 Bom. I*. R. 

286, M Bonu 200. 1126. 
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363. When a Sessions Jud^e or Magistrate has recorded the evi> 

Remarks respect- dence of a witness, he shall also record such remarks 

iiw demeanour of (if any) as he thinks material respecting the donea- 
wltneas. jjqup witness whilst under examination. 

COMMENT.—The object of this section is to give to the appellate Ciourt 
some aid in estimating the value of the evidence recorded by another Court. A 
Judge may note the demeanour of a witness whilst under examination, but it is 
generally unsafe to pronounce an opinion on tlie credibility of the witness until 
the whole of his evidence has been taken. The demeanour of the witness under 
other circumstances ought not to be taken notic« of by the Judge. 

364. (i) Whenever the accused is examined by any Magistrate, or 

Examination of ^7 Court other than a High Court established 

accused how re- by Royal Charter or the Chief Court of Oudh, 

the whole of such examination, including every 
question put to him and every answer given by him, shall be recorded in 
full,* in the language in which he is examined, or, if that is not practic¬ 
able, in the language of the Court or in English :* and such record shall 
be shown or read to him^ or, if he does not understand the language in 
which it is written, shall be interpreted to him in a language which he 
understands, and he shall be at lil^rty to explain or add to his answers. 

(2) When the whole is made conformable to what he declares is 
the f^th, the record shall be signed by the accused* and the Magistrate 
or Judge of such Court, and such Magistrate or Judge shall certify under 
his own hand that the examination was taken in his presence and hear¬ 
ing and that the record contains a full and true account of the statement 
made by the accused. 

(3) In cases in which the examination of the accused is not record¬ 
ed by the Magistrate or Judge himself, he shall be bound, as the 
examination proceeds, to make a memorandum thereof in the language of 
the Court, or in EnglisK, if he is sufficiently ac^ainted with tlie lattor 
language; and such memorandum shall be written and signed by the 
Magistrate or Judge with his owq hand, and shall be annexed to thi: 
record. If the Magistrate or Judge is unable to make a memorandum 
as above required, he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the exa¬ 
mination of an accused person under section 268 or in the course of a 
trial held by a Presidency Magistrate. 

COMMENT.—^Thia section relatrs to the examination of an accused penwp 
and it declares in what manner such examination shall be conducted and recorded* 
It applies only to the examinatiem of the accused In inquiries and trials. It docH 
not govern investigations. 

The examination of an accused under this section is subject to the purpose 
referred to in s. 842, viz., ** to enable him to explain any circumstances ap]>earing 
against him to shsw that he is guilty.”* 

An accused person cannot *properiy be examined at the commenoraaent of 
'an inquiry or trij^, and before any evidence^ has been taken, for there is nothing 
before the Court which he can be called upon to explain.* 

* Rangi, (1886-87) 10 Mad..205. ^Sagal Samba, (1888) 21 Cal. 042. 

* Hawthorne, (ji891) 18. AU. 345; 

IS • . » 
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Kvidenoe of the Magistrate recording the omfesshm is inadmissible to cure 
the defects therein.* 

1. * Eveiy queatiQn put to him and every answer given by him, sh^ 
be recorded In full.'—This is of great importance, for a statement made in answer 
to a question put may have a diiferent meaning if considered without such question. 

In the absence of any such questions the confiession is inadmissible under 
this section. When questions have in fact been put, the fhilure to record them by 
the Magistrate is eurable under s. 588, provided that the error has ^ot prejudiced 
the accused in his defence on' the merits. But if the questions were not put at 
all, the confession was not duly made and s. 688 does not apply.*, Section 588 
lenigves defect of form, but not a defect of substance.* 

3. * In the language In which he la examined, or. If that Is not practl> 

cable. In the language of the €k>urt, or In English.*—Ordinarily, the statement 
dbould be recorded in the language in which the accused was examined. The 
object in view is to obtain the words used by the accused, and by this means to 
leam the meaning of what he may have said. If it is not practicable to record the 
examination in the language in which it is made, it may be recorded in the language 
of the Court or In English. Where the statement is made in a foreign language 
unknown to the Court, the language in which that statement is conveyed to the 
Court by the inteipreter is the language in which the statement should be recorded.* 
Where the Magistmte recorded in English a statement made in Urdu and the Court 
officer recorded it in Bengali, the language of the Court, the latter was treated as 
the record and the former as the memorandum.* Where a confession was recorded 
in English and not in the language in which it was made, it was held that though 
the Magistrate could have recorded the confession in the language in which it was 
made and the provision of this sub'section had not been folly complied with, it was 
a defect which was curable under s. 638 of the Code.* 

8ub>aactlon (2)i^—There is nothing in the Code which necessitates a Magis- 
trate to take down the statement of the accused with his own hand. It is enough 
If he appends a certificate that the examination was conducted in his presence and 
hearing, and oemtains accqimtely all that was stated 6y the accused person.* In 
smh a case be must make a memorandum as stated in sub>8. (3). 

3. * Signed by the accused.'—^Where an accused person cannot sign his 
name his marie is sufficiait for the requirements of this section. The record of 
GonllpssitMi must bear the signature of the accused, otherwise it is not admissible in 
evidence.* 

365. Every High Court established by Royal Charter and the 
Chief Court of Oudh shall from time to time. 
Record of j^y general rule, prescribe the manner in which 

oen^ m Hig evidence shall be taken down in cases coming before 

the Court, and the evidence shall be taken down in 
accordance with such rule. 


* Neharu, [1887] Nag. 268. 

* Sardarm4fth ( 188 ^ Nag. 416. 

* Kommqju Braknum, (1839) 18 Pah 

aoi; Sato Min, |1898j Ran. 87. ^ 

* VaMbUe»t (1880) 6 Cal. 626. 


* Lalehand, (1881) 18 Cal. 648. 564.' 

* Kommaju Brahman, sup. 

* Shwya, (1876) 1 Bom. 218. 

* l^eharu, sup. 
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CHAPT^ER XXVI. 

Of thr Judgment. 

366. (1) The jud[gment in every trial in any Criminal Court of 
Mode of deliver- original jurisdietion shall be pronounced.* or liie 
ing judgment. substance of Such Judgment shall be expired. — 

(a) in open Court* either immediate^ after the termination of the 
trial^ or atcsome subsequent time of which notice shall be given to the 
partly or their pleaders, and 

(b) in the language of the Court, or in some other language which 
the accused or his pleader understands: 

Provided that the whole judgment shall be read out by the presiding 
Judge, if he is requested, so to do either by the prosecution or tire 
defence. 

(?) The accused shall, if in custody, be bTOU|;ht up. or. if not in 
cust<^y. be required by the Court to attend, to hear judgment delivered, 
except where his personal attendance during the trial has been dispensed 
with and the sentence is one of fine only or he is acquitted, in either of 
which cases it may be delivered in the presence of his pleader. 

(3) No judgment delivered by any Criminal Court shall be deemed 
to be invalid by reason only of the absence of any party or his pleader 
on the day or from the pUu^ notified for the delive^ thereof, or of any 
omission to serve, or defect in serving, on the parties or their pleaders, or 
«any of them, the notice of such day and place. 

(4) Nothing in this section shall be construed to limit in any way 
the extent of the provisions of section 587. 

COMMENT.—This section provides for the manner in which a judgment is 
to be delivered. The next section declares what a judgment should contain. 

** Judgment *' means |he expression of the opinion of the Judge or Magis¬ 
trate arrived at after due consideration of the evidence and of the aiguments.* 
Judgment means a judgment of conviction or acquittal, but not an order of dis¬ 
charge under s. 209 or & 258.* 

1. * Shall be pronounced.'—That is, shall be read out in open Court. 

2. * In open Ctourt.*—If a Judge dies after writing his judgment but brfore 

delivering it in open Court, the judgment is not to be considered as a judgment, 
but merely as an opinion. No expression of opinion by a Judge becomes a judg¬ 
ment until it is pronounced.* v 

3. * After the termination of the trial.'—The legality or illegality of a judg¬ 
ment in consequence of its delivery after sentence is passed, is a question whi<dr 
can only be answered according to the Ihcts of each case. Where no material 
pigjudioe is caused, the omission to write a judgment at the time of the passing 
of the sentence cannot be regarded as an illegality. It Is a mere illegality cured 
by s. 587.* The Allahabad and the Madras Hi|^ Courts have held that the sentence 
is illegal if there isno written judgm^t when it is passed."* The Calcutta Hig^ 

* Damn SenequM v. Sridhar iu^toar. Sham, (1870) 18 W. R. 209. 

*(1898) 21 Cal. VI, 127. •« Thaoer Boref, (1911) 18 

* Bmarka NaA v. Beni Madhab, Bom. L. R. 685. 

(1901) 28 Cal. 052; Mtdumman Kon- . * Hargobind, (1892) 14 AIL 248$ 

(1908) 81 Mad. 548. * fBandann Aidutyya, (1808) 27 Bfad. 

* Nwndeeput Jj^ebta v., Alemander 287. 
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Court has held that such a sentence is not illegal if there is no failuK of justice.* 

367. (1) Every such judgment shall, except as otherwise ex- 
Language of pressly provided by this Code, be written by the 
juds^nt. Contents presiding officer of tile Court or fri>m the dictation of 
of Judgment. such presiding officer in the language of the Court, or 

in English; and shall contain the point or points for determination, the 
decision thereon and the reasons for the decision ;* and shall be dated 
and signed by the presiding officer in open Court* at the time of pronounc¬ 
ing it and where it is not written by me presiding officer wim his own 
hand, every page of such judgment shall be signed by him. 

(2) It shall specify the offence (if any) of which, and the section 
of tim Indian Penal Code or other law under which, the accused is 
convicted, and the punishment to which he is sentenced. 

(3) When the conviction is under the Indian Penal Code and it is 
Jud|{ment In al- doubtful under which of two sections, or under winch 

teraative. of two par^ of the same section, of that Code the 

offence falls, the Court shall distinctly express the same, and pass judg¬ 
ment in the alternative. 

(d) If it be a judgment of acquittal, it shall state the offence of 
which the accused is acquitted and direct that he be set at liberty. 

(5) If the accused is convicted of an offence punishable with death, 
and the Comrt sentences him to any punishment other than death, the 
Court shall in its judgment state the reason why sentence of death was 
not passed: 

Provided that, in trials by jury, the Court need not write a judgment, 
but the Comi: of Session shall record the heads of the charge to the jury. 

(6) For the piu-poses of this section, an order under section 118 or 
section 128, sub-section (3), shall be deemed to be a judgment. 

COMMENT.—1. * Points for determination, the decision thereon and 

the,reasons for the decision.*—^Every judgment of a criminal Court must con¬ 
tain a dear statement of the points for detenninaticm, the decision thereon, and thi* 
reasons for the decision. It should state sufilcicnt particulars to enable a Court 
of appeal to know what facts are proved and how.* Af judgment has not to be 
a resume of the entire evidence or a discussion of the relevancy of alt the evidence. 
A Court is entitled to select such evidence as it considers important and sufficient 
to prove the point in issue.* An exception has been made in n^ard to judgments 
in summary trials (see ss. 268, 264, 265), and judgments of Presidency Afagistrate ■ 
(s. 270). 

Where the judgment shows that the presiding Judge or Magistrate has perused 
the evidence, heard arguments, and come to an independent opinion on the merits 
of the case, it will not be set aside although it does not strictly comply with thc- 
provisions of this section unless there Is some reason to believe that there has 
a fsilure of justice*. 

Where the statement of points for determination and the Reasons for the deci¬ 
sion were not prepared until three weeks atth thf pronouncement of the judgment 

* TUak Chandra v. Baisagomeff, Husaain, [1646] Nag<441. 

(1866) 28 Cal. 502. * J^htOwala, (1088) 5S All. 1040. 

■ Dhunnifa, (1895) Unrep. Cr. Ci * 2Yppanna Itdr^giar, (1682) 84 Bom. 
888, Cr. R. No. 76 ot 1895; Shankar^ L. R. ailO. 

<1915) 17 Bom. L. R. 890; Mohammad \ 
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in open Court, it was held that the ^^iect vitiated the omivlction.^ • 

An order of disdiaige fa not a Judgment and no reasons are necessary where 
sudi an order is passed* but it fa desirable that the Magistrate should record his 
reasons for-discharge.* 

Appellate Court *8 Judftment.^—^This section applies to a judgment of an 
appdlate Court.* Where a Judgment of an appellate Court stated merely that the 
lower Court's order contidned a ftill statement of fhcts. its afqilication of evidence 
was ootTect.mnd the appellant's pleader's arguments were not convincing, it was 
held that tte judgment failed to satisfy the requirements of this section, and the 
irregularity Vitiated the judgment.* So long as the ajrpellate Court writes a judg¬ 
ment from which the High Court can gather what the decision really was. that is, 
in general, sufficient compliance with this section.* 

2. * Shall be dated and. signed by the presiding officer in open Court.' 
—An omission to sign and date a judgment by a Magistrate in open Court at the 
time of pronouncing it amounts to a mere irregularity curable by s. 587.* A Magis¬ 
trate has discretion to date*, sign, and pronounce his predecessor's judgment if a 
new trial is not demanded.’ 

The provisions regarding dating and signing of written Judgments do not 
apply to a High Court. Section 425 requires that the judgment of the High Court 
should be certi&ed to the Court below.* * 


3. * Shall record the heads of the charge to the Jury.'—^The <diaige to 
the jury must be a substitute for a judgment. The heads of charge need not be 
meticulous or lengthy but must give accurately the substance of what the Judge 
said to the jury so that the High Court may, if occasion arises, be able to ascertain 
from the record whether the law and the facta relative to the case were fhirly and 
properly put to the jurors.* 

368. (i) When any person is sentenced to death, the sentence 
Sentence o f shall direct that he be hanged by the neck till he is 
death. dead.' 


Sentence of trans • 
portation. 


* (2) No sentence of trapsportation shall specify 
to which the place the person sentenced is to be 
transported. 


COMMENT.—Ca^tal soitcnces am passed by Sessions Judges subject to 
confirmation by the High Court. As to submitting a sentence of death for con¬ 
firmation, see Chapter XXVII, and as to execution of such a sentence, see. s. 88, 
and s. 388, in/ra. 


1. ' That he be hanged by the neck till he is dead.*—^These words should 


be inserted in the sentence. 


369. Save as otherwise provided by this Code' or by any other law 
Court not to al- for the time being in force or. in the case of a High 
tv Judgment. Court established by Ro;^al Charter, by the Letters 

Patent of such High Court, no Court, when it has sign^ its judgment. 


' Jh€tri,Lal, (1920) 9 Pat. 904.. 

* NoM Pofeira, (1007) 9 Bom. L. 
* R. 250. 

* Jamait MUek, (1007) 85 Cal. 
188* 

* Shammikht (1080) 32 Bom. I*. R. 

858. ' ' 

* Abdul Baladan, (1985) 08 CaL 


740. 

• Mahonud Hayet MuUa, (1020) 
7 Ran. 870. 

<* ’ Saaorimuthu Pittai, (1010) 40 Mad. 
108. 

• JVqgmodhorSingft,(1082)55 Al). 182. 

• KaaMmuddin, (1020) 47 Cal. 708, 

708; Aupoa (1025) 4 Pat. 020. 
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shall alter or review the same,* exceptrto correct a clerical error.* 

GOIiAMBNT.—Any atteratlon of a Judgment not sanctioned by this seotioa 
b a nullity, and thb section forbids any alteration of a Judgment after it has been 
signed. As soon as the judgment b signed, it beccunes final and tiw Court iafimeHu 
offbio.* 

Where a Sessions Judge or Magistrate once sentences an olllender to pay a 
fine but omits through oversight to pass a sentence in defoult of payment of fine, 
it b not open to him to pass such sentence subsequently. The pr<qier course b 
to submit the proceedings to the High Court.' 

1. * Save as otherwise provided by this Code.*—Thb exjuession cefers 
to ss. 895, 484 and 464 of the Code and not to s. 561A.* 

2. * Alter or review the same.'—The Court has no power to alter or revfew 
its Judgment after it b signed. The same prindpte holds good in respect of final 
orders which are of the nature of judgment.' There are, however, two sections 
in the Code (viz., 805 and 484) which permit a Court to revise its own order. 

Thb section does not empower the Hi^ Court to revise or review its Judg¬ 
ment in a criminal appeal or revision after it has been pronounced and signed,' 
except in cases where it was passed without Jurisdiction or in defoult of appear¬ 
ance without an adjudication on the merits or to correct a clerical error.* The 
High Court can alter orreview its judgment before it b signed.' Where after a Judg¬ 
ment had been pronounced but before it had been typed or signed it was discovered 
that the defence had relied on an inaccurate copy of a notification showing that the 
Special Judge by whcmi the case had been tried had no power to try it and the 
High Court directed a de novo hearing, it was held that it was wrong to say that the 
former judgment, having been pronounced by the Hi^ Court was final, and that 
the Higb Court was not competent to re-hear the appeal.* Section S61A does not 
modify thb section so as to give a general and undefined power of review of judg¬ 
ment ; nor was such a power inherent in the High Court.* The only remedy b to 
move the Ptovincbl Government to exercise its powers where the accused has been 
prejudiced.** Where a cas« b disposed of merely for defoult of appearance, or an 
order b passed to the prejudice of the accused, and by mistake or inadvertence no 
opportunity was given him to be heard, the High Court may review the same.** 

3. * Clerical error.*—^This means mbtake in copying or writing. 

370. Listead of recording a judgment in manner hereinbefore 
^ Presidency Ha- provided, a Presidency Magistrate shall record the 
gistrate’s Judgment, following particulars : — 

(a) the serial number of the case ; 

(b) the date of the commission of the offence; 

(c) the name of the complainant (if any); 


* Sahadat Miron, (1895) ‘ Unrep. 
Cr. C. 804, Cr. R.»No. 62 of 1895. 

* Dhondi Nathaji, (1921) 28 Bom. 
I«. R. 846 ; Gonesh Ramaktiahna, (1897) 
28 Bom. 50. 

* KwM Ltd, (1934) 56 All. 900. 

« Harkal BwA, (1897) 22 Bom. 
049; hasman Boo, [1040] Nag. 267. 

* Qodai Raout, (1866) 5 W. R. i 
(Cr.) 61 (65), VJB.; Fom, <1885) 10 ^ 
Bmn. 176, *3.; KurUiammad Huffit 


(1922) 46 Mad. 882; JZqJb, (1928) lO 
Lah. 1; KwM Lot, sup. 

* Sardar iHman Sit^, [1986] Nag. 

00a 4 

Amodini Daaee v. Daraan, (1011) 
88 Cal. 828. 

* Mohan'Singh, (1668) 28 Pat. 28. 

* Banwari Lai, (1985) 57 All. 867. 
*• Dahu Bout, (1088) 61 Cal. 155; 

KunH Lai, sup. 

** ’ AU, (mS) 46 Cal., 60. 
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(d) tile name of the aociise4 person, and (except in the case of en 
Buzopean British subject) his parentage and residence; 

(e) the offcoice complained of or j^oved; 

(/) the plea of the accused and examination (if any); 

Ig) the final order; 

(h) the date of such order; and 

(t) in all cases in which the Magistrate inflic^ imprisonment, or 
fine exceeding two hundred rupees, or both, a brief statement of the 
reasons for the conviction. 

COMMENT.—The terms of this secticm are not abrogated by s. 441, which 
merely allows the Presidency Magistrate to supplement the reasons which have 
been already recorded under this section. If the statement submitted under s. 441 
discloses sufficient grounds for the decision, the defect in not recending reasons 
under this section may be excused under s. 587, if no substantial feilure of justice 
has occurred.^ 

Summary trial procedure does not apply to a trial before a Presidency Magis¬ 
trate. Sections 268, 264, 862 and this section lay down the procedure which such 
a Magistrate has to follow. 

Clause (I).—^This clause requires a brief statement of the reasons for c<m- 
viction because the High Court may know the Magistrate's reasons if the record 
Is called for on revision.* There must be a substantive sentence of imprisonment 
under this clause and not a sentence in defeult ct payment of fine.” 

Where a fine below two hundred rupees is inflicted no brief statement of the 
reasons for conviction is necessary; but, in the event of a written judgmmit by 
the- Presidency Magistrate, he should come proper findings in sui^rt of the 
conviction.* 

371. (1) On the application of the accused a copy of the judg- 

Copy of judg- ment, or, when he so desires, a translation in his own 
ment, etc., to be language, if practicable, or in the language of the 
given to accused Court, shall be given to him without delay. Such 
on application. copy shall, in any case other than a summons-case, 

be given free of cost. « 

(2) In trials by jury in a Court of Session, a copy of the head3 of 
the charge to the jury shall, on the application of the accused, be given to 
him without delay and free of cost. 

(3) When the accused is sentenced to death by a Sessions Ju<^, 

Case of perHon such Judge shall further inform Mm of the period 

sentenced to death, within which, if he wishes to appeal, his appeal 
should be preferred. 

^ 372. The original judgment shall be filed with the record of pro¬ 
ceedings, and, where the original is recorded m a 
to itetreuSlat^^ different language from that of the Court, and the 
,' accused so requires, a translation tiiereof into the 
lai^age ^f the Cour^ shall 4>e ddded to such record. 

* JJenish (1022) 46 Mad. 800; Dvrvbh ffiMsoli*, sup. 

258. * Mc4eeram v. Belaa^am, (1886) 

* Yaeocb v. Adamaant (1886) IS /14 Cal. 174. 

GbL 272; Emamm, (1004) tCl Cal. * • Nishikanta Chattetji, (1088) 60 

98a%^Shankar, (10l5) 17 Bun. L. R. Cal. 656. 

a ^ • 
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Court of Session 
to send copy of 
finding and sen* 
tenoe to District 
Bfagistrate. 


373. In cas^ tried by the Court of Session, 
the Court shall fonnrard copy of its ftnding and 
sentence (if any) to the District Ma^strate within 
the local limits of whose jurisdiction the trial was 
held. 


CHAPTER XXVII. 


Of the Submissiox of Sentences for Confibaiation. 


374. ^Vhen the Court of Session passes sentence of death, the 
Sentence of proceedings shall be submitted to the High Court 
death to be sub- and the sentence shall not be executed unless it is 
Court confirmed by the High Court. 

of Session. 

COMMENT.—It is only in causes in tvhich a sentence of death has been passed 
that the Judge should refer the proceedings to the High Court; and the High Court 
can <mly deal nrith them as a Court of reference.. It is the practice of the ffigh 
Court to be satisfied on the facts as 'well as the law of the case, that the con'viction 
is right, before it proceeds to confirm the sentence.' The High Court has to come 
to its own independent conclusion as to the guilt or innocence of the accused, in¬ 
dependently of the verdict of the jury or of the opinion of the Judge. Though the 
High Court is not bound by the verdict of the jury it attaches greatest possible weight 
to the verdict if it answers a reasonable test.’’ 


375. (i) If when such proceedings are submitted the High Court 
. thinks that a further inquiry should be made into, 
fiirther inquiry to or additional evidence taken, upon, any point bearing 
be nuule or addi- upon the guilt or innocence of the convicted person, 
tional evidence to it may make such inquiry or take such evidence itself, 
be taken. direct it to be made or talfen by the Court of 

Session. 


(2) Such inquiry shall not be made nor shall such evidence be 
taken in the presence of jurors or assessors, and, unless the High Court 
otherwise directs, the presence of the convicted person may be dispensed 
with when the same is made or taken. . 

(3) When the inquiry and the evidence (if any) are not made and 

taken by the High CouTt,«the result of such inquiry and the evidence 
shall be certified to such Court. ^ 

COMMENT.—This section is similar in its terms to s. 428 relating to appeals 
whidt has been extended by s. 489 to cases before the High Cknirt on revision. 

4 

Power of High Submitted under section 874, 

Court to confim whether tried with the aid of asses^rs or by ju^,' 
sentence or annul ’ the High Coiirt— 
conviction. 

' AMtU Razakt (1894) Unr^. Cr.' Atuxmndra Chqnth-a Pandct (1986) 

C» 716, Cr. R. No. 42 of 1894. . 08 Cal. 9». 
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(а) may confirm the sentcBce^ or pass any oth» sentence warrant' 
cd by law, or 

(б) may annul the conviction, andconvicttheaocused of any offence 
of wUch the Sessions Court might have convicted him, or order a new 
trial on the same or an amende charge, or 

(c) may acquit the accused poson: 

Provided that no order of ccmfirmation shall be made under this 
^tion imtU the period allowed for preferring an appeal has expired, or, 
if an appeal is presented witlun such period, until sucn appeal is disposed 
of* 

COMMENT.—^The Hif^ Court has power to interfere with the verdict if it 
is perverse, or if evidence has been improperly admitted or excluded, or if there 
is misdirection by the Judge.. It is bound to go into the fects and the law in a 
case submitted for confirmation of a sentence of death. Its power is not limited 
as in appeal.’^ 

The Federal Coart has power where there has been inordinate delay jp executing 
death sentences in cases which come before it, to substitute a sentence of trans- 
.portaticm for life on acfiount of the time factor alone, however right the death sen¬ 
tence was at the time when it was originally imposed; but this is a jurisdiction 
whidh the Court would be slow to exercise as it very closely entrenches upon the 
powers and duties of the executive in regard to sentences imposed by Courts.* 

377. In every case so submitted, the confiimation of the sentence. 

Confirmation or sentence or order passed by the High 

new sent en ce to Court, shall, when such Court consists of two or mcnre 
be signed by two Judges, be made, passed and signed by at least two 
.fudges. of them. 

378. When any such case is heard before a Bench of Judges and 
Procedure i n such Judges are equally divided in opinion, the case, 

case ^ of difference with their opinions thereon, shall be laid before an- 
of opinion. other Judge, and such Judge, aft^ such hearing as he 

thinks fit, shall deliver his opinion, and the judgfaient or order shall follow 
such opinion. 

COMMENT.—^Tlfe same provision is made by s. 429 for similar contingency 
on the hearing of an appeal, and s. 429 has been applied by s. 489 to cases heard 
on revision. 


379. In cases submitted by the Court of Session to the High Court 
Proo^ure i n confinnation of a sentence of death, the pro¬ 

cases submitted to per officer of the High Court shall, without delay. 
High Court for after the order of confirmation or other order h^ 
confinnation. been made by the High Court, send a copy of the 

order, under the seal of tbe High Court and attested with ms official 
Signature, to ^e Court of Session. 


380. Where proceedings are submitted to a Magistrate of the 
Procedure *in class or a Sub-divisional Magistrate as provided 

cases submitted by by seatioif 562, such Magistrate may thereupon 
Ma^sti ate no^em- pass such sentence or make such order as he might 
powerei to ^ ^ve passed or nSade if the case had originally been 
under section 862 . heard by him, and, if he thinks further inquiry or 

* Yesdba, (1915) It Bomf * Fiore Duaadh, [1944] F. C. R. 61. 

L..R. 1072. 
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^ditional evidence on any point to be necesaaty, he may make such 
vinquiry or take such evidence himself or direct su^ inquiry or evidence 
to be made or taken. 

COMMENT. —This section provides the procedure to be followed wbm a 
Magistrate not empowered under s. 562 is of opinion that a first ofliender should 
be dealt with under the provisions of that se^on. 

There is a dear dUTerenoe between s. 846 and this section. When a Magfartrate 
submits proceedings under a 849, he does not convict but merely expresses the 
opinion that the accused is guilty. The <wder which a Magistrate Is perndtted to 
pass under this secstkm can only be such an order as can be passed upcm a cxmvicted 
person.* 


CHAPTER XXVIII. 
Of Execution. 


381. When a sentence of death passed by a Court of Session is 
Execution o f subnutted to the High Court for conflrmaticm, such 

order passed under Court of Session shall, on receiving the order of con- 
section 876. firmation or other oxtlar of the High Court thereon, 

cause such order to be carried into effect by issuing a warrant or taking 
such other steps as may be necc^ssary. 

COMMENT.—If the sentence of death is confirmed, a warrant in the form 
given in Schedule V (No. xxxv) is issued to the jailor. 

382. If a woman sentenced to death is found to be pregnant, the 
Postponement of High Court shall order the execution of the sentence 

capital sentence on to be postponed, and may, if it thinks fit, commute 
pr^ant woman. sentence to transportation for life. 

COMMENT.—The Court is the. only judidal tribunal in which the law 

has vested the powers of postponing the execution of a sentence of death confirmed 
by it.' This is an instance of a case contemplated by s. 869 Ih whidi the High Court, 
after signing or passing judgment, may alter or review the same. 

For form of warrant after a commutation of sentence, see Schedule V, No. 
xxxvi. 


383. Where the accused is sentenced to transportation or imprison- 
Execution o f cases other than those provided for by 

sentences of tran^ section 881, the Court passing the sentence shall 
portation or fmpri- forthwith forward a warrant to the jail in which he is, 
sonmentr in other or is to,be, confined, and, unless the accus^ 4 

already confined in such jail, shall forward him to 
such jail, with me warrant. 

384* Every warrant for the execution of a sentence of imprison- 
Direction of ment shall be directed to Ihe officer in charge of the 
warrant fmr exe- jail, or other place in which the piiscmeiMs, or is to be, 
cution. ‘confined, 

> Public Proceeutor v. Qurappa ^ * 2 W'eir 441. 

NaSdu, (1988) 57 Blad. 85. ' , 
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COMMENT.—A aeparote wam^ alioiild be hmaed in tbe case of eacdi |Nti> 
eoner and a definite period of impnnnnient riumld be stated.* 

Warrant with 385. When the prisoner is to be confined in s 

whom to be lodg- jail, the traxrant shall be lodged with the jailor, 
ed. 

386. (I) Whenever an offender has been sentenced to pay a fine. 
Warrant for levy the Court passing the sentence may take action for 
iinc* * the recoveiy of the fine in either or both of the fol* 

lowing wa^ that is to say, it may— 

(a) issue a warrant for the levy of the amount by attachment and 
sale of any moveable property belonipng to the offender ;* 

(b) issue a warrant to the Collector of the District autiiorising him 
to realise the amount by execution according to civil process against the 
moveable or immoveable property, or both, of the d^aulter; 

Provided that, if the sentence directs that in default of payment of 
the fine the offend^ shall be imprisoned, and if such offender under- 
gone the whole of such imprisonment in default, no Court shall issue such 
warrant unless for special reasons to be recorded in writing it considers it 
necessary to do so. 

(2) The Provincial Government may make rules regulating* tiie 
manner in which warrants under sub-section (7), clause (a), are to be 
executed, and for the summary determination of any claims made by any 
person other than the offender in respect of any property attached in 
execution of such warrant. 

(3) Where the Courts issue a warrant to the Collector under sub¬ 

section (7), clause (fr), such warrant shall be deemed to be a decree, 
and the Collector to be the decree-holder, within the meaning of the 
Code of Civil Procedure, 1008, and the nearest Civil Court by which any 
decree for a like amouqyt could be executed shall, for the purposes of the 
said Code, be deemed to be the Court which passed the decree, and all 
the provisions of that Code as to execution of decrees shall apply 
accordingly: ^ 

Provided that no such warrant shall be executed by the arrest or 
detention in prison of the offender. 

COMMENT—^This section applies when an offender is sentenced to pay 
a fine under the Indian Penal Code. See ss. 68-70 of the Indian Penal Code. Fine 
could be recovered by distress and sale of both moveable and immoveable property ; 
and a Court is not to issue a warrant of distress, if the offender has undergone Cie 
imprisonment in defhult of payment of fine, unless for special reasons to be recorded 
in writing. 

-k In general an offender ought not to be required both to pay the fine and to serve 
the sentence in de&ult.* 

Sttb-tectlon (1), cL (a).— The warrant issued by a Court passing a sentence, 
nnder this section? to recover fine fSrom an offender is to be deemed as a decree 
, for certain purposes only, and is executed accotiUng to tlM mode laid down in the 
dvil Procedure Oode, 1908, but a. 48, Civil Broceduie Code, does not apply to sudk 
a warrant. Tbe period during which such a warrant could be executed is ^svenied 

* Horace Zyuff, (1808) 20 Chi. 286, / * Digambar BhavtuiM^ (1984) 8^ 

VJk « Bom. L. R. 90, 69 Bom. 850. 
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by 8.70 of the Indian Penal Code and not by ^ Indian Limitation Aet. A daridiast 
filed after six years to recover fine by sale ot immoveable property of the offiender 
isy therefore, time-barred under s. 70. Indian Penal Code.* 


1 . * Belonfiinfi to the offender.*—^The words do not mean belonging ex- 

clusivdy to the offender. According to the Bombay High Court the diaie of the 
accused in the movable property of a joint Hindu family of which he is a member 
can be atta<hed.* The Patna and the Calcutta Hi^ Courts have held that auch 
a share cannot be attached.* The Patna High Court has subsequei^tly held that 
an application ^y the members of a joint Hindu family for a refond of money be¬ 
longing to the joint family and attached under sub-s. (1) (a) for the levy of a fine 
imposed upon an individual member of the family is not maintainable after the 
money realised is credited to ^e Crown.* 


387. A warrant issued under section 886, sub-section (1), clause 
^ . (a), by any Court may be executed within the local 

of such limits Qf tiig jurisdiction of such Court, and it shall 
authorize the attachment and sale of any such pro- 
p^y without such limits, when endorsed by the District Magistrate or 
Chief Presidency Magistrate within the loal limits of whose jurisdiction 
such property is found. 

Suspension of (^) ^^cn an offender has been sen- 

execution of sen- fenced to fine only and to imprisonment in default 
tence of imprison- of payment of the fine, and the fine is not paid forth* 

with, the Court may— 

(a) order that the fine shall be payable either in full on or before 
a date not more than thirty days ftem the date of the order, oi in 
two or three instalments, of which the first shall be payable on or before 
a date not more than thirty days from the date of the order and the 
other or others at an interval or at intervals, as the case may b^ of 
not more than thirty days, and 

(b) suspend the execution of the sentence of imprisonment and 
release the offender, on the execution by the offender of a bond, with 
or without sureties, as the Court thinks fit, conditioned for his appear¬ 
ance before the Court on the date or dates on or before which payment 
of the fine or the instalments thereof, as the case may be, is to be made; 
and if the amount of the fine or of any instalment, as the case may be, 
is not realised on or before the latest date on which it is payable under 
the order, the Court may direct the sentence of imprisonment to be 
carried into execution at once. 

(2) The provisions of sub-section (2) shall be applicable also in 
any case in which an order for the payment of mon^ has been made 
on non-recovery of which imprisonment may be awards and the mon^y 
is not jmid forthwith; and, if the person against whom the order has 
been made, on being required to enter into a bond such as is referred to 
in that sub-section, fails to do so, the C^urt may at once pass sentence 
of imprisonment. * 


* {JoUeetor of Broach v. Othhavlhl 
BktkaUU, (1940) 48 Bom. L. R. 122, 
[10411 Bom. 147. 

* J^ivlingegapa v. GuHingaDa, (1025) 
27 Bom. L. R. 1368, 40 Bom. 006. 


* Rajendra Praaad* JIfissIr, (1082) 
12 Pat. 20, F.B. ; PramaOuMoorium 
\ Bay, (1988) 60 Cal. 082. 

\ * Narain Praaad Sin^, (1088) 

18 Pat. 817, SJB. * 
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C20MMENT.—Sub-MctioB (J) empoiwen the Court to give time» not 
thirty days, to an offender who has Iteen sentenced to pay a fine. If the fine is 
not paid within the time fixed, the Court directs the sentence of imprisonemnt 
to be carried into execution. 


389. Every warrant for the execution of any sentence may be 
Who may issue issued eitiier by the Judge or Magistrate who passed 

'Variant. the sentence, or 1:^ his successor in office. 

390. IVhen the accusea is sentenced to whipping only, the sentence 

of shall subject to the provisions of section 891 be 
sentence oi> whip- executed at such place and time as the Court 
ping only. may direct. 


Execution of 391. When the accused— 

sentence of whip¬ 
ping, in addition {a)' is sentenced to whipping only and fumi- 

to imprisonment. ^ satisfaction of the Court for his 

appearance at such time and place as the Court may direct, or 
(*). is sentenced to whipping in addition to imprisonment, 
the wmpping shall not be inflicted until fifteen days from the date pf 
the sentence, or, if an appeal is made within that time, until the sen¬ 
tence is confirmed'by the Appellate Court, but the whipping shafl be 
inflicted as soon as practicable after the expiry of the fifteen days, or, 
in case of an appe^, as soon as practicable after the receipt of the 
order of the Appellate Comrt confirming the sentence. 

(2) The whipi>ing shall be inflicted in the presence of the officer 
in charge of the jail, unless the Judge or Magistrate orders it to be 
inflicted in his own presence. 

(3) No accused person shall be sentenced to whipping in addition 
to imprisonment when the term of imprisonment to which he is sen¬ 
tenced is less than three months. 


392. (1) In the case of a person of or over sixteen years of age 
whipping shall be inflicted with a light rattan not 

inch in diameter, in su^ mode, 
and on such part of the person, as the Provincial 
Government directs; and, in the case of a person under sixteen years 
of age, it shall be inflicted in such mode, and on such part of the person, 
and with such instruments, as the Provincial Gkivernment directs. 

(2) In no case shall such punishment exceed thirty stripes and, 
of number cas^ of ^ person undei sixteen years of age, 

of stripes. it shall not exce^ fifteen stripes. 

, Not to be exe- S9S, No sentence of whipping shall be execut- 

cuted by instal- ed by instamients : and none of the following per- 
^nts. Exemp- sons shall be punishable with whipping, namely: 


(a) females; » * 

(5) mal 9 s sentenced to death or to transportation, or to penal 
servitude, or to imprisonm^t for more than five years ; 

(e) males whom the Court rhnsiders to be more than forty-five 
years of age. , 
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COMMENT.—A sentence ot whipi^ng cannot be enhanced and no sentence 
ot whipping can be executed by instalmeAts. 

394. (i) The punishment of whipping shall not be inflicted un> 
yyiiipplug 00 ^ ^0 less a medical ofllccF^ if presentt certifieSf op. if 
be inflif^ if there is not a medical officer present, unless it 
offender not in fit appears to the Magistrate or officer pr^nt. that 
state of health. oflFender is in a fit state of health to undergo 

such punishment. r 

(2) If. during the execution of a sentence of whipping, a medical 
officer certifies, or it appears to the Magistrate or 
SUyotexeeutioo. present, that the offender U not in a at 

state of health to undergo the remainder of the sentence, the whipping 
shall be finally stopped. 


395. (1) In any case in which, under section 894, a sentence of 
Pfooedure i f whipping is. wholly or partially, prevented from 

E uDuhment cannot beii^ executed, the offender shall be kept in custody 
e inflicted under till &e Court which passed the sentence can revise 
section 384. jjjg Court ma^. at its discretion, either 

ranit such sentence, or sentence the offender in lieu of whipping, or in 
Ueu of so much of the sentence of whipping as was not execute, to 
imprisonment for any term not exceeding twelve months, or to a fine 
nor exceeding five hundred rupees, which may be in addition to any 
other punishment to which he may have been sentenced for the same 
offence. 

(2) Nothing in this section shall be deemed 4o authorize any 
Court to inflict imprisonment for a term or a fine of an amount exceed* 
that to which the accused is liable by law. or that which the said Court 
is competent to inflict. 

GOMM£NT.>—This section enables a Court to award a sentence of fine in 
lieu of a sentence of whipping. 

The imprisonment which a Court can award in lieg of whipping must not 
exceed the term which the Court is competent to award under s. 82. 


396. (i) When sentence is passed under this Code on an escaped 
Execution o f convict, such sentence, if of death, fine or whipping, 
sentences on es- shall, subject to the provisions hereinbefore con- 
caped convicts. tained, take effect immediately, and, if of imprison¬ 
ment, penal servitude or transportation, shall t^e effect according to 
the following rules, that is to say:— 

(2) If the new sentence is sevenj^ in its kind than the senten^ 
which such convict was undergoing wron he escaped, the new sentence 
shall take effect inunediately. 

(3) When the new sentence is not severer in it4 kind than the 

sentence the convict was undergoing wh^ hb escaped, the new sentence ^ 
diall fake effect after he has suff^ed imprisonment, pcbial servitude 
or transportation, as the case may be, for a further period equal to 
that which, at the time of his escaw, remained unexpirra of his formw 
sentence. ' , , 
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Eae/pkmtUuin .—For the purposes of this section— 

{u) a sentence of transportation or penal servitude shaU be deemed 
severe than a sentence of imprisonment; 

(6) a .sentence of imprisonment with solitary cunflnemeiit shall be 
deemed severer than a sentence of the same description of imprisonment 
without solitary confinement; and 

{c\ a sentence of ri^rous imprisonment shall be deemed severer 
than a sentence of simple imprisonment with or without solitary confine¬ 
ment. 

COMMENT.—The object of thu section is to provide that the severer sen¬ 
tence must be undergone first. 

397. When a person already undergoing a sentence of imprison- 
o n penal 8ervitud:i oi transportation, is sentenced 

offemler already to imprisonment, penal servitude or transportation, 
sentenced for an- such imprisonment, penal servitude or transporta- 
other offoice. Ijlon shall commence at the expiration of the impri¬ 

sonment, penal smvitude or transportation to which he has been pre¬ 
viously sentenced,* unless the Court directs that the subsequent sentence 
shall run concurrently with such previous sentence : • 

Provided that, if he is undergoing a sentence of imprisonment, and 
the sentence on such subs^uent conviction is one of transportation, the 
Court may, in its discretion, direct that the latter sentence shall com¬ 
mence immediately, or at the expiration of the impiisonment to which he 
has been previously sentenced : 

Provided, fiir^er, that where a person who has been sentenced to 
imprisonment by an order under section. 128 in default of furnishing 
security is, whilst undergoing such sentence, sentenced to imprisonment 
for an offence committed prior to the making of such order, the latter 
sentence shall commence immediately. 

COMMENT.—This aection fixes the time bom whi<A a sentence passed <m 
an offender who is already undergoing another sentence should run. 

The High Court hM power to direct separate sentences of sqiarate trials to 
run ooncurrently.* 

1. * Impiistmmesit.*—The word * imprisonment * includes imprisonment in 
deCsttlt ^ payment of fine.* Imprisonment in defiuilt of payment ot fine cannot 
bo omourroit with a substantive sentence of imprisonment, whether the sentence 
of imprisonment in defhult of payment of fine and the substantive sentence of 
imprisonment are passed in the same proceeding or in different cases at different 
times, as, where an accused is already undergoing a sentence of imprisonment in 
default of paymmt of fine and a substantive sentence of imprisonment is passed 
subsequently in a different case.* 

2. * At the expiration of the imprisonment .... to whlcb he has been 
previously sentenced.* —Where two sentences are passed on an accused, the 
second to commence on the expiration of the first, and the first is subsequently 
set aside, the s^^cond sentence oommenoes^firom the date of oonvicUon, and the 

> (1981) 88 Bom. L. R. L. R. 277, [1980] Bom. 160. 

1188. ' ' . , 

* Ldt^ (1988) Bom.^ 
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period of imprieomneiit already undei^no in xeqpect of tbe first sentence will 'be 
deemed to have been in respect of the seoqad sentence.' 

Provlao 1.—This proviso deals with the case where a person undergoing 
a sentence of imprisonment is sentenced to transportation. 


Proviso 2.—This proviso says that if a person who is imi»isoned under s. 128 
in defhult of famishing security is, whilst undergoing such sentmce, sentenced to 
imprisoiunent for an offence conunitted prior to (he making of such an order, the 
latter sentence is to commence immediately. 

Gases.—The accused was called upon on October 20, 1920, to'fhmlsh seou> 
rity, under s. 118, Criminal Procedure Code; and on failure to fiimish it, he was 
ordered on October 29, 1920, under s. 123 of the Code, to be detained in prison 
tat one year. Between October 20 and 29, he was sentenced to imprisoiunent for 
seven years for an offence under the Penal Code. On the expiry of this sentence, 
a question arose whether the accused was entitled to be set at liberty. It was held 
that he was entitled to be released for the order under s. 123 had commenced to run 
from October 20.' 


398. (i) Nothing in section 396 or section 897 shall be held to 

„ . ^ excuse any person from any part of the punishment 

tiom^oe bjuTsotT ^^cb he is lii^le upon his former or subsequent 

conviction. 

(2) When an award of imprisonment in default of payment of u 
fine is annexed to a substantive sentence of imprisonment, or to a sen¬ 
tence of transportation or penal servitude for an offence punishable with 
imprisonment, and the person undergoing the sentence is after its execu¬ 
tion to undergo a further substantive sentence, or further substantive 
sentences, of imprisonment, transportation or penal servitude, effect shall 
not be given to the award of imprisonment in default of payment of the 
fine until the person has undergon^r the furth«*r sentence or sentences. 

399. (1) When any person under the age of fifteen years is sen 
Confinement of tenced by any Criminal Coui^ to imprisonment for 

youthful offenders any«'oirence, Ihe Court may direct that such person, 
in leformatories. instead of being impiisoned in a criminal jail, imall be 

confined in any reformatory established by the Propnciftl Government as 
a fit place for confinement, in which there are means of suitable discipline 
and of training in some branch of useful industry or which is kept by a 
person willing to obe^ such rules as the Provincial Government prescribes 
with regard to the discipline and training of persons confined therein. 

(2) All persons confined under this section shall be subject to the 
rules so prescribed. 

(3) This section shall not apply to any place in which the Refor¬ 
matory Schools Act, 1897, is for the time being in force. 

COMMENT.—^This section empowers a Ckmrt to send any sentenced peraon 
of either sex under fifteen yean of age to a refonnatoiy. Unless a persim is sentenc¬ 
ed he cannot be so sent. 

400. When a sentence has been fidly executed, tile officer mcecut- 
Retum of war- ing it shall return the warrant to the Court from , 

rant on execution which it issued, with an endorsement \Dider his hand 
of sentence. certifying the n^ner in which the sentence has been 

executed. Y 

1 BoMbaf, (1942) 44B<Ail.L. R. 807. ' ^OaFor^d, (1926)29 Bom. L.R.709. 
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CHAPTER XXIX. . 

* 

Of Susfembions, Remimions and ComcuTATioNs or Sbmtenchs. 


401. f 1) When any person has been smtenced to punishment Om 
Power to mis- an offence^ the Provincial Government may, at any 
pend or remit time without conditions or upon any oondiytms 
sentences. which Uie person sentenced accepts, suspend fte exe¬ 

cution of hils sentence or remit the whole or any part of the punishment 
to which he has been sentenced. 

{2) Whenever an application is made to the Provincial GSovemment 
for the suspension or remission of a sentence, the Provincial Government 
may require the presiding Judge of the Court before or by which the con¬ 
viction was had or confirmed to state his opinion as to whether thenppli*> 
cation should be granted or refused, together with his reasons for SitCh 
opinion and also to forward with the statement of such opinion a certified 
copy of the record of the trial or of sueh record thereof as exists. > • 

(J) If any condition on which a sentence has been suspended or* 
remitt^ is, in the opinion of the Provincial Government, not fuUilled(, 'ti[le 
Provincial Government may cancel the suspension or remission,-imd 
thereupon the person in whose favour the sentence has been swipended or 
remitted may, if at large, be arrested by any poiice-ufiicer without 
warrant and remanded to undergo the unexpired portion of the scht^ce. 

(4) The condition on which a sentcfnccf is suspended or remitted 
under this section may be one to be fulfilled by the person in whose 
favour the sentence is suspended or remitted, or one independent of his 
will. 


(4A) The provisions of the abpve sub-scptions shall also apply to 
any order passed by ar Criminal Court under any section of this Code 
or of any other law, which restricts the liberty oi any person or imposes 
any liability upon him or his property. 

(5) Nothing herein contained shall be dewed to intmfere tiie 


right of His Majesty or of the Central Government when such nghtas 
delegated to him to grant pardons, reprieves, respites or remissions' of 
punishment.' ' ' ^ \ 

(5A) Where a conditional pardon is granted by His Majesty or. in 

.. . ... ^ . nmenl:.htiif 






condition th^by imposed, of whatever nature, shall be deemed 'to hlav^ 
been imposed by a sentence of a competent Court under this Code' 'kaa 
shall be enforceable accordingly. . • ■ i / 

* (6) The Provincial Government may, by general x^les 

orders, give directions as to the suspension of sentences And tfttef'TOddl* 

tions on which petitions should be presented and dealt with. ''' ' 

i* / 

COMMENT.^—This section applies to-any punislunent few an oR(?a)p^ ,4# 
order of unoonditional remission of sentence'under this, section cannot be.sesq^^df^ 
exciept in cases of ftaud or mistalce. The oowers exercisable under this sc^on 
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of Ub aentenoe are eqiudly oecesaaiy for the cancellation of the order of the reinia- 
aion of sentence.^ * (. 

Sub*aoction (4A).—The object of this sub>8ection is to make it clear that 
the power to remit sentences fxmferred by this section can be exercised in the case 
of orders of a penal nature. e.g., orders under s. 5tf5 of Uie Code.' 

Sub-aec:tioa (SA).—^The object of this sub-section is to enable any condi- 
tioa upon which a pardon has been granted by His Majesty or by the Central Uovena- 
ment when such power has been debated to it. to be enforced in the same way as 
a sentence of a Court.* * 

402. (i) The Provincial Government may. without the consent of 
Power to com- the person sentenced, eonuiiute any one of'the follow- 
mute punishment. in^r sentences for any other mentioned after it:— 
death, transportation, jienul servitude, rijj;orous iniprisoniiieiit for a 
term nut exceeding tliat to which he might have been sentenced, simple 
ili^risonment for a like tenn, fine. 

(B) Nothing in this secti ^n shall affect the provisions of section 64 
or section 55 of the Indian Penal Code. 

COMMENT.—Compare ss. 54 and 55 of the Indian Penal Code which c(»nfer 
similar pourers on the Central Govenunent or the Provincial Governnunt witliin 
whieh the offender is sentenced. 


402A. 

Sentences 

death. 


The powers conferred by sections 401 and 402 upon the 
Provincial Government may, in tlui case of sentciux.'S 
of death, also be exercised by tJie Governor General 
in his discretion. 


CHAPTER XXX. 

I 

Of pbevi&us Acquittals ob Convictioks. 

403. (I) A person who has once been trio(|' by a Court of com- 
Peison once con- petent jurisdiction* for an offciict* and convicted or 
victed or aeouitted acquitted* of such oflencc shall, while such conviction 
not to be tried for or acquittal remaiiui in force,* not be liable to be 
same offence. tried again for the same ofTence,* nor on the same 

facts for any other offence* for which a different charge from the one 
made against him might have been made under section 290, oi for which 
he might have been convicted under section 287. 

(2) A person acquitted or convicted of any offence may be after¬ 
wards tried for any distinct offence for which a scj^miate chaige might 
have been made against him on the former trial under section 286, sub¬ 
section (i). 

(J) A person convicted of any offeftoe constituted by any act caus¬ 
ing consequences which, together with such act, constitidxxl a different« 
btl'enee from that of which he whs convicted, may be afterwards tried 

FcnlcafeaA Yegkwant De^ipandet 
^IMO] 1. 


S. A R., (1921), 
S. O. R. 
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forsui’h last'incntioned ofTence, if the consequences hud not happened, or 
wore nut known to the G>urt to Uhve happened, at the time when he was 
convicted. 

{4) h person acquitted or convicted of any ofTencc constituted by 
any acts may, notwithstanding such acquittal or conviction, be subse¬ 
quently charged with, and tried for, any other olTenee constituted by the 
same acts which he may have committed if the Court by whicli lie was 
first tried not competent to try the offence with wlfich he is subse¬ 
quently cliarged. 

(S) Nothing in this section shall alTcct the provisions of section 26 
of the General Clauses Act,' 1897, or section 188 of this Code. 

Evpfanntinn ^—^The dismissal of a complaint, the stopping of proceed¬ 
ings under section 249, the discharge of the accused or any entiy made 
ufKMi a cliaige under section 276, is not an acquittal for the purposes of 
tUs section. 

. ILLUSTBATIOMS. 

<a) A is tried upon a charge of theft as a servant and acquitted. He cannot 
afterwards, whiie the acquittal remains in force, be charged with theft as a servant, 
or, upon the same facts, with theft simply, or with csriminal breach of trust. 

(h) A is tried upon a charge of murder and acquitted. There is no charge 
of robbery ; but it appears from the (kets that A committed robbery at the time 
when the murder was committed; he may afterwards be charged with, and tried 
for, robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable homicide. 

(d) A is charged before the Court of Session and convicted of the culpable 
homicide of B. A may not afterwards be tried on the same facts for the murder 
of B. 

(e) A is charged by B Magistrate of the first class with, and convicted by 
him of, voluntarily causing hurt to B. A may not afterwards be tried for voluntarily 
causing grievous hurt to B on the same faiits, unless the case comes within paragraph 
8 of the section. » 

if) A is charged by a Magistrate of the second class with, and convicted 
by him of. theft of property from the person of B. A may be subsequently charged 
with, and tried for, robbery on the same facts. 

(jg) A, B and C are charged by a Magistrate of the first class with, and con- 
vifded by him of, robbing U. A, B and C may afterwards be charged with, and 
tried ftir, dacoity on the same facts. 

COMMENT.—^This section lays down that a person once convicted Or ac¬ 
quitted cannot be tried for the same offence. It is based on the maxim nemo debet 
which means that a person cannot be tried a second time for an offence 
wlUch is involved in the offence with which he was previously charged. In order 
to Imr tile trial fif ^iiy person already tried, it must be shown (1) that he has tieen 
trie<l by a competent Court for /he aame offem^e or one for which he might have 
Aiecn charged or convicted at that trial, on the same facts; ( 2 ) that he has been 
convicted or ac(|tfitted at the trial: and (3]r that such eonvicBon or acquittal is 
in force.' , ■ 

' See Gooemmeift of Bomber v. Abdui Wahabt fl045] 47 Bom. L. R. SOS, y.B. 
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The provjgicMia the Code upon the questhm of previous aequittal are dif¬ 
ferent from the principles underlying the Edt^ish doctrine of autr^vU acgttfr. The 
C>de makes a clear distinction between ** discharge’* and ** acquittal **. The 
rule of English law, regarding the accused to have been tried as well as acquitted 
in order to bar frirther proceedings and embodied in this section, is inai^icable 
to statutory acquittals under ss. 494, 247 uid 845.* 

Snb-sectlon (1).—This sub-section operates in cases covered by ss. 236 and 
287, and not in coses covered by s. 235 (i). Hence, where the accused, are charged 
with and convicted of the offence of conspiracy (s. 120B, I. P. C.) they can again 
be cbaiged with and convicted of the separate offences of cheating (s. 420,1. P. C.) 
committed by them in pursuance of that conspiracy under this sub-section.* 

The effect of this section in a conspiracy matter is that a man cannot be tried 
again for the particular entry into the conspiracy for which he has already been 
tried. The section does not say that for any fresh entry into the conqtiraoy he 
cannot be tried. Otherwise the effect of a trial and convictiem for one entry into 
the TOnspiracy would be to ponfei an immunity against any subsequent criminal 
proceedings, no matter how actively the man might be in connection with the 
same conspirar^, after he had undergone Ids sentence. In other words, a conviction 
on a conspiracy charge would operate as conferring on unqualified license cm the 
person convicted to resume his nefarious activities in connection with the same 
conspiracy and cMmtinue so doing for the rest of his life.* 

1 . ‘Tried.*—^There must be a trial of the accused, that is, hearing and 
determination on the merits. In a summons-case the accused is said to be “ tried *' 
when he appears and answers to the intimation under s. 242 which takes the placo 
of a formal charge. In a cose triable exclusively by a Cemrt of Session, tlie trial 
commencoB after a charge is framed under s. 210. There is no trial before the charge 
Is framed but an inquiry cmly. 

Onco a summons has been issucxl to the ucoused and s. 247 has come into opera¬ 
tion the acoused must be dcomc^ to have bcon tried within the meaning of this 
secibton, though the-summons may nevt have been served and the acoused may not 
have appeared.* 

The words “ who has onco been tried ** mean again^ whom proceedings have 
been conufienced in Court, i.e., against whom the Court has taken cognizance of 
the office and issued process.* 

If there is a gross irregularity c»r illegality in a trial, such trial will not bar 
a re-trial. 

2. ‘Court of competent jurisdiction.^^—^The acjquittal or conviction, in 
order to an actual defenco to the ishaige, must be by a Court of competent jurisdlc- 
tiem.* If the Court which held the first trial was nc»t competent to try the charge 
put forward at the second triql, this sec4icm would have no applicotiem.* A trial 
by a Court nevt leaving jurisdkAiem is void oh in^do, and the accused, if acquitted. 


* BhupaHbhooduin MtAhetji v. 
Amiyabhoo^tan Mttkhaji, (1685) 62 
Cal. 1119. 

* Oehhuolai Bhfkbabhai, (1988) *35 

Born. 1*. R. 985. * 

* Punumanda Daa GuptOt [1989] 1, 
Cal. 1. 

* Bhoapatibhooidum biftdtherji '• 


AmiyabhiMahun MiAherji, sup. 

ft Dudekula Lai Sahibs (1917) 49 
Mad. fr76. See JCofcmuo, (1917) 40, 
Mad. 977, /. n. k, 

* Samaudint (1896) 22 Bom. 711 ; 
Abdtd 'Ghani^ (1602) 29 Cal. 412. 
Pftmanandtt Iku Gupta, sup. 
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is liable to be le-tiied.* Juiisdietioi^is authority to determine the ease on 
the merits. Where the Court has no jurisdietion over the subject-matter it is not 
competent to try [see illustrations (/) and (^) ]. 

Ga8e.-^The accused was convicted by a Magistrate who had no jurisdiction 
to try the case as it was exclusively triabte by a Court of Session. On appeal the 
Sefsioos Judge, setting aside the conviction, did not order him to be re-toied but 
merely disdiarged him. Subsequently, fresh proceedings were instituted and 
the accused was committed to the Sessions. It was held that the discharge was no 
bar to the firesh proceedings as there had in fhct been no trial.* 

3w * F8r an offence.'—^The act or omission against which proceedings are 
taken must amount to an offence. A person against whom securi^ proceedings 
are taken under s. 107 cannot be said to have conunitted an offence. Security 
proceedings do not come witldn the purview of this section.* 

4, ' Convicted or acquitted.*—Second trial is barred when the accused is 

convicted or acquitted, that is, the cause must have been heard and determined. 
There is a distinction between “ acquittal ” and “ discharge ". Discharge of the 
accused does not amount to an acquittal. A person is said to be disdiaiged when 
he is relieved from legal proceedings by an order which does not amount to Judg> 
ment which is the final order in a trial terminating in either conviction or acquittal 
of the accused. An order of discharge is not a judgment. Discharge mdy take 
place either after the preliminary inquiry and previous to the ciommittal to the 
Sessions Court, or during a trial before a Magistrate before the accused has been 
called upon to plead. When there is no prima facie case against the accused and 
he has not been put on his drfence, nor any charge drawn up against him to which 
he could plead, he should be discharged and not “ acquitted A man who in law 
is only “ discharged “ may again be charged with the same offence if other testimony 
should be discovered; but a man who has been “ acquitted ” can never be put oh 
his trial again for the offence of which he has been acquitted. A discharge leaves 
the matter at large for all piuposes of judicial inquiry, and there is nothing to pre¬ 
vent the Magistrate discharging the accused from inquiring again into the case.* 
There is no provision in the Code to the effect tllat the dismissal of a com¬ 
plaint shall be a bar to a firesh complaint being entertained so long as the order of 
dismissal remains unrevmned.* The Calcutta High Court has held in a frill bench 
case that a Presidency Magistrate is competent to rc-hear a warrant^case in which 
he has discharged the accused.* Subsequently in another frill bench case it has 
laid down that in a warrant-case a Magistrate who has discharged the accused is 
competent, without an order being passed under s. 487 setting aside the order of 
discharge, to take fresh proceedings against the accused in respect of the same 
cfflence.* 

A wrong order of acquittal will not bar a subsequent trial. But if a person 
who ought to have been acquitted is erroneously order^ to be discharged only, the 

^ Jivram Dankmji, (1915) 40 Bom. L,. R. 140; CMnna KaUappa Goundeut 

97, 17 Bom. L. R. 881; Ambaji, (1928) (1905) 20 Mad. 126, F.B. ; Bam Bha- 

80 Bom. L. R. 880, 52 Bom. 257; ros v. Baban, (1014) 80 AU. 120. 
Shanker TutshMbt, (1028) 80 Bpm. ■ Hokgobind Dan, (1000) 28 Cal. 
I,. R. 1485, 58 Bom. 00. * 211. 

' * AJbdal fSAimf, (1002) 20 Cal. 412. ** Dwarka Nath Mandat v. Befd 

* MuMHa Moopan, (1011) 80 Mad. Madhab Bemerfi, (1001) 28 Cal. 052, 
816; Imam Mandat, ^800) 27 Cal. .r.B. 

002; Bbageoat dUtujh, (1026) ,48 AIL j * Mir Ahxead Monein v. Mahomed 
601; Sutug dVfigh,TlM8J Lah. 866. I AOiaH, (1002) 20 Cal. 720, V.B.; U 

* .^mnnaf Kadar, (1028) 81 Bom.| Ba Thein, (1080) 8 Ran. 872. 
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order of discharge will be treated as one o4acquittal and will bar a re-trial. 

5. * While such conviction or acquittal renuUna in force.*—That Is^ 
so long as the judgment or order has not been set aside by a Court of appeal or revi¬ 
sion. If it is set aside, tlie accused can again be put on his trial, because the pre¬ 
vious trial is annulled thereby. 

I 

6. * Shall .... not be liable to be tried again for the same offence.*-— 
The first conviction or acquittal is a bar to a second trial if the offenqp Is the same. 
If the offence be different and based on different facts, though based on the same 
evidence, the previous trial does not bar a second trial. ** Same offqptMB ** means 
not the same eo nomine but tlic same criminal act or omission. 

7. * Nor on the same facts for any other offence.*—^This is a very impor¬ 
tant limitation. The offence must be the same or some other for which a separate 
clmrge might liave been made at the first trial on the same facts. If a charge might 
have been made for another offence in the first trial, the accused cannot be tried 
again for such offrnev. The protection afforded by this sefftion extends to different 
ofmnces only when tliey are based on the same facts and fall within the provisions 
of s. 2136 or s. 237.* 

Cases.—Where a Alagfstrate acquitted the accused on a chaige of mischief 
on the ground tliat title to the tree in respect of which mischief was charged was 
with the accused rather than with the complainant, it was held that further inquiry 
was barred under this section, in regard to a chaige of theft as the facts were com¬ 
mon to both offences and had lieen found in favour of the accused.* The accused 
went into a graveyard and rut down o tree. They were convicted under s. 207, 
Penal Cotie, for having hurt the religious feelings of Mahomedans. They were 
acquitted on appeal but were ordered to be prosecuted for theft. It was held 
tliat no further action could lie taken against them ns the act was one though it 
might have had two distinct results.* here the uocuscsd was acquitted on a cliarge 
under s. 160, Penal Code, it was held that a subsequent trial on the same facts under 

8. 61 (o) of the Bombay District Police Act was barred.* Where a person was 
convicted on a charge under s. 411 of the Penal Code of having been dishonestly 
in possession of proiwrty knowing it to be stolen, it was held tliat he could not be 
subsequently convicted under s. 414 of the Penal Code of voluntarily assisting in 
concealing other property stolen on the same occasionsfkoni the same person.* 
Where the accused was acquitted on a charge under s. 211 of the Penal Code, it 
was held tliat he could not be tried subsequently on the same facts ftir an olTenoe 
under S. 182 of tlie Penal Code.* Where the accused was tried for abetment of theft 
and acquitted, and the trial Judge found that lie was guilty of receiving stolen pro¬ 
perty but refinained fkorn convicting him of that ofTctice in the absence of a spccifle 
charge, it was held that he could not be put up again on a charge of receiving stolen 
property.* Where the accused was tried and acquitted of the offence of criminal 
breach of trust, it was heid that he could not subsequently be tried on the same 
facts for falsification of accounts.* • 

Where the accused who was tried for criminul breach of trust as a public ser¬ 
vant in respect of Rs. 12 was acquitted, but was re-tried for l^e same offence in 

* Subedar Kriahnappot ^ Mian Jan, (1906) 28 All. 813. 

Bom. L. R. 15. * GanapalM BA(nU€\ (1011) 86 Mad.* 

* Erramreddi, (1886) 8 Mad. 296. 808. 

* Fatteh Muhammadi (1020) 8 Loh. * Pundtdik, (1024)* 26 Bom. L. R. 

SSU ' 440. 

« KaUaaani, (1927) 29 Bom. L. R. \ Jlkabbar MuU^ (1022) 40 CaL 024. 
1478. \ 
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reapert of another item of Rs. 19, minpproprlated during the aame period as that 
to which the Rs. 12 rrlated, it was held that the previous acquittal did not opemte 
as a bap at the second tria).* 

Snb-sebdon (2 ),—Where the chai^ on the second trial is for a dlstfaiet of* 
fence the trial is not barred. See a. 285 of this Code and s. 71 of the Indian Pe¬ 
nal Code.* • 

Gases. —The accused was first tried on a chaise of abetment of foTRery of 
a document dnder ss. 467 and 109 of the Penal Code, and was acquitted bp the 
Sessions Court. He was again tried by the Sessions Court in respect of the same 
document, fftr using as genuine a forged document under s. 471 of the Penal Code, 
and was convicted. It was held tluit he could be tried as the case fell under this 
sub*section.* A conviction for affray (s. 160, Penal Code) on a prosecution Initiate 
by the police was no bar to a subsequent trial for causing hurt (s. 828, Penal 
Code) on a complaint laid by the party injured.* 

Sub-section (3).—The eifcct of this sub-section is illustrated by ills, (e) and 
(e) to the section. The fticts or circumstances must be such as to indicate a dif¬ 
ferent kind of offence of which there could be no conviction at the first trial. The 
new evidence must constitute a different kind of offence for which the accused could 
not have been tried at the first trial. The new facts or consequences must have 
occurred since the conviction or acquittal at the first trial. For, if the new ihets 
or consequences were known to the Court at the time of the first trial, a second trial 
for an offence constituted by the new fac'ts would be barred. A and B were charged 
for causing simple injury (s. 428, Penal Code) to C. The case was compounded and 
both the accused persons were acquitted. Suhscquently C died of the injury inflicted 
by A and B. It was held that A and B could be tried for culpable homicide (s. 804 
Penal Code).* 

Sub-aectlon f4).—Illustrations (f) and (g) illustrate the significance at thfa 
sub-section. In ill. (/) the offenee of robbery is not triable by a Magistrate of the 
second class. It is triable only by a Court of Session, Presidency Magistrate, or 
Magistrate of the first class. In ill («), the offence of dacoity is not triable, by a 
Magistrate of the first class. But it is triable only by* a Court of Session. 

Gaae. —The accused was pinred before a Magistrate, charged with an offenM 
under s. 804, Penal Codqi The Magistrate finding that the offence was not mam 
out, charged the accused with an offence under s. 828 of the Code and convicted 
and sentenced him acieordingly. The District Magistrate ordered the Magistrate 
to commit the case to the Court of Session for trial for an offence under s. 8Q4. It 
was held that the previous conviction under s. 328 was no bar to the trial under 
s. 804 which the Alagistrate was not competent to try.* 

The accused was tried and convicted for an offence under s. 211 of the Penal 
Code, but was acquitted by the High Court on the ground that the case did not 
ihll under s. 211. The High Court, Itowever, remarked that s. 182 of the Penal 
Code probably govenuMl the caw but it was not competent to take cognitanoe 
of the offence In the absence of a complaint in writing of the Public Officer concerned 
as required by^s. 195 (/) (o) of the Criminal Procedure Code. The Public Officer 
concerned put in i complaint on th« same facts against the accused who pleaded 
•that the trial was barred under*Bub.-s. (/) of this section. It was held tibat the 

* Kaahinaih, (1909) 12 Bom. 1>. R. L! R. 881, 40 Bonit.^ 97. 

326. . * Ram Sukh, (1924) 47 All. 28^' 

* Dagdi Dagdya, (1927) 80 Bom. ^ * SaUani, (1918) 86 All. 4. 

lo R. 842. f ■ Zif/1 Manu Bmrit, (1908) 5 Bom. 

■ •Jioram DtmkarjU (1915) 17 Bom., I L. R. 125. 
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of tMTffoia moquU u oontem^ilBted by s^b-s. (1) of this aecthm did not apply 
M fiho lonnor Ceiut 'iraa mit competent to tiy the oflSenoe within the tweontng of 
this eub-Becthm and the case was governed by the exception laid down in this 
pnlHseotion.^ 

Snb-aectton (5).—8. * Section 26 of the General Glauaea Act.*—This 

sfotion provides: ** Where an act or omiuion constitutes an offence under two 
or nme enactments, then the offender shall be liable to be prosecuted and punished 
under etUier c» any of those enactments, but shall nf>t be liable to^be punished 
twioe for the same offence.” An illegal conviction under an Act is no bar to a iko* 
seeotioa under the Penal Code. ' 

Explanation.—The cases referred to in the E3q>lanation arc all cases where 
^here was no trial determining the matter. None of the orders here specified can 
he regarded sis constituting an acquittal in a trial. 

to disi^rge in summons-cases, sec s. 240; in warrant-cases, see s. 258. 


PART VII. 

OF APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXI. 

Of Appeals. 

Unless otherwise 404. No appeal shall lie from any judgment or 

provided, no appeal older of a Criminal Court extiept as provided for by 

I*®* this* Code or by any other law for the time being 

ID fbree. 

CSOMMENT,—The word ** appeal ** means the rigfit of carrying a parti- 
eular ease femn an inferior to a superior Court with a view to ascertain whether 
the Judgment is sustainable. An appeal is a creature of statute and only exists 
when expmssly given. This Chapter declares what sentences or orders axe appeal¬ 
able. There are other provisions of the Code which also give the right of appeal, 
e.g., SS- 880. 405. 400, 428 (d). 486, 515, 520, 524, etc. 

IVhete the ri^t of appeal is not exercised, no proceedings by way of revision 
can be entertained. 

Appeal to Privy Gooncil.'^—The Judicial Cmnmittee isnota Court of criminal 
appeal or of criminal review. The Sovereign in Council does not. act, in the exer- 
oiso of the prerogative right to review the course of justice In criminal cases, in 
the ftee feshion of a fUUy cmistituted Court of criminal appeal The mcercise of 
the prerogative takes place only where it is shown that injustice of a serious and, 
eubstantlal idiaracter has occurred.* *J'hcre are very qieoial and exceptional dr* 
cumstanoes in which leave to appeal to^the Privy Council is granted in criminal 

> Bam Bakha, [19881 Lah. 878. \ 140, 10‘Bom. L. R. 510» 44 Cal. 876. 

* Dal Singh, (1617) 44 I. A. 187, \ 

8 n 
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COW . The rule for granting opecia^ leave is thus stated in IMUere* oaoO' which 
ia foUpwed in several sutiseqaeat oaw: ** His Bfajesty will not review or inter¬ 
fere with the course of criminal proceediogs* unless it is shewn that, by a dinvgard 
of the formawf legal process, or some violation of the principles of natund JusUce, 
or otherwise, substantial and grave injusttoe has been done.*' 

Hie Privy Council will not interfere in criminal appeals unless it can be shown 
that there was no proper trial at all, that the forms of all judidal procedure were 
distqiarded, pot merely according to local ordinances, but according to the unvsi 3 ring 
character whidi is common to all. If a Court in India commits a mistake in the 
exercise of its jurisdiction, the Privy Council cannot take cognizance of a mere 
mistake. It may interfere only where justice has been set at naught.* It will 
grant leave to appeal where there is a pronounced difference of opinimi in the High 
Courts idth referee to a section of the Criminal Procedure Code whkdi is of vital 
importance to accused petsomf.* Misdirection by a Judge, either in leaving a ease 
to a juiy where there is no evidence or founded on an incorrect construction of the 
Penal Code, even if established, is nisuflBdent as a ground for leave to appeal to 
tbePrivy Coundl, especially where'no miscarriage of justice has resulted.* There must 
be something which, in the particular case, deprives the accused of the substance 
of a fair trial and the protection of the law, or which, in general, tends to divert 
the due and orderly administration of the kiw into a new course, whidi ipay be 
drawn into an evil precedent in future.* There must be something so iir^rular, 
or so outrageous, as to shake the very basis of justice.* A mere mistdee on the part 
of the Court below, as for example, in the admission of improper evidence, will 
not sufBee if it has not led to injustice of a grave character. Nor do the Judidal 
Conunittee advise interference merely because they themsdves would have taken 
a different view of evidence admitted. Such questions are, as a general rule, treated 
as being for the final decision of the Courts below.* 

The Privy Coundl wiU not intorfere because its condusion as to guilt or 
innocence might differ from, that of the jury. It will interfere in cases where there 
are no grounds on the evidence taken as a whole, upon which any tribunal could 
properly, as a matter of le^timate inference, arrive at a conclusion that the appdiant 
was guilty, and any condusion on the available materials would be, and is, mere 
f'onjecture or guess, which are not, in law or justice, pcmiissibJe grounds on which 
to base a verdict.* • 


The above principles are agdn summarised by Viscount Simon L. C. in Muham- 
Mod N«eoaz v. King-Emperor* for the guidance of applicants to the Privy Coundl. 


AppMl from Order 
rejecting applica- 
tiw for restofation 
of attached pro¬ 
perty. 


405. Any person whose application under sec¬ 
tion 89 for the delivery of property or the proceeds 
of the sale thereof has been rejected by any Coi^ 
may appeal to the Court to which appe^sorainarily 
lie from ti^e sentences of tlie former Court. 


* (1887) 12 App. Cas. 469, 

487; Corav, [1897] A. C. 719; Bat 
OatmadDar TUak, (1908) 88 Bom. 221, 
10 Bom. L. R. 978; .dmdd, (1914) 
41 Cal. 1028, 10*Bom. L. R. 544, 41 
1. A. 149; Ibrahim, [1914] A. <1. 699; 

* 89ka/| Aimed, (1925) 28 Bom. L. R. 
158, r.o.; Ahm Baiunan, (1928) 5 
Ran. 58, 29 Bom. L. R. 818, 54 L A 
96$ Scott, (1935) 18 Ran. 141; ffetie- 
viratne, (1986) 89 Bom. L. R. 1, r.c. 4 

* ^Hanmant Bao, (1924) 27 Bom.| 


L. R. 704, 49 Bom. 455, P.c. 

* Naxir Ahmad (No. 2), (1986) 38 
Bom. L. R. 987, 17 Loh. 629, P.c. 

« Jfaerea,(1898)20l.A.90.15A11.810. 

* Senadrahne, sup. 

■ Mdhimdar Sin^ (1982) 59 L A. 
288, 285, 18 Lab. 479. 

* * Inayal Khrax* (1936) 38 Bom. L. 
R. 764, 17 Lah. 488, P.C. 

* Senadratne, eap- 

* (1941) 68 I. A. 126,44Bom. L. R.8. 
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GOMMENT.^—Section 89 rdates to 11|e appearanoe of a person whose fwo* 
perty has been attached or sold in cM>nsequence of its bdng supposed that he has 
absconded or is concealing himself to avoid execution of a warrant of arrest. 

Appeal from order 406. Any person who has been ordered under 

ku ni ****** th^ sectiori 1 IS to give security for keeping the peace or 
peace or ^for good 8^^ beliaviour may appeal against such order— 
behaviour. 

{a) if made by a Presidency Magistrate, to the High Court; 

(h) ir made by any other Magistrate, to the Court of Se^ion ; 

Provided that the Provincial Government may, by notification in 
the Official Gazette, direct that in any district specified in the notification 
appcnls from such orders made by a Magistrate otlier than the District 
Magistrate or a President Magistrate shall lie to the District Magistrate 
and not to the Cbuit of Session : 

Provided, further, that no'^hing in this section sliall apply to persons 
the proceedings against whom are laid before a Sessions Judge in accord¬ 
ance with the provisions of sub-section (2) or sub-section (3A) of section 
128. 

COMMENT.—Tliis section only applies to appeals from orders requiring 
security for keeping the peace or ftir good behaviour. 

The second proviso says that if proceedings are laid before a Scs8l<nis Judge 
under s. 128, no appeal lies. 

406A. Any person aggrieved by an order refusing to accept or 
Appeal from or- x^jei'ting a surety under section 122 may appeal 
der refusing to ac- against such order,— 

cept or rejecting a (a) if made by a Presidency Magistrate, to the 

S“^y* High Court; 

(b) if made by the District Ma^strate, to the Court of Session ; or 

(r) if made by a Magistrate other than the District Magistrate, to 
the District Magistrate. 

COMMENT—^This section gives a right of appeal against an order rejecting 
a surety. 

407. (1) Any person convicted on a trial held by any Magistrate 
Appeal from sen- sccond or third class,* or any person sentenced 

ten{4 of Magistrate under section 849 or in respect of whom an order has 
of tlie second or been made or a sentence has been passed under sec- 
third class. ggQ ijy ^ gyjj divisional M^istrate of the 

second class, may appeal to the District Magistrate. 

(2) The District Magistrate may direct tliat any appeal under this 
Transfer of ap- section, or any class of such appeals, shall lie heartt 
peals to first class by any Magistrate of the first class subordinate to 
Magistrate. ^nd empowered by the Provincwl Government 

to hear sjueh appeal?, and thereupon siich oppeal or class of appeals 
may be prcacnte«i to such subordinate Magistrate, or, if ulre'idy presented 
to the District Magistrate, may^ be transferred to such subortlinute 
Magistrate. The District Magistrate may withdraw from such Magis¬ 
trate any appeal* or class of appeals ^fo presented or transferred. 

COMMENT.—-This section deals wHl^ '. appeals from convictimk only. 



BECB. 405*408.] 


APPEALS. 


1* * Any Ma^tnite of tho OMond or third claao.*—^An appeal Ilea undtf 
this aection from a conviction oi a Brach erf MagUrfrates invested with aecond or 
third class powers.* 

Sub*sei^t1on (2).—^The District Magistrate can entrust tiie work of hearing 
appeals to another Magistrate, but he cannot entrust under this aection any revialonM 
work to another Magistrate.* 

2. * May withdraw... .any appeal. *—A District Blagistrate has jurisdiction 

to withdraw h part-heard appeal to his own Ale from the Ole of a Sub-divisional 
Magistrate, by whom it has b^n heard in part.* 

408. 'Any person convicted on a trial held by an Assistant Sessions 
Aimeal from sen- Judge,* a District Magistrate or other Magistrate^ of 
temwof Assistant the first class, or any person Sentenced under section 

Sessions Judge or 840 or in res|>ect of whom an order has been made or 

Magistrate of the a sentence lias been passed uiulei section 880 by a 
first class. Magistrate of the first class, may appeal to the Court 

of Session : 

Provided as follows :— 

(а) [ihnitted by 23 of Aef XU o 1923 \; 

(б) when in any case an Assistant Sessions Judge or a Magi^ate 
specially empowered under section 80 passes any sentence of imprison¬ 
ment for a term'evceeding four years, or any sentence of transportation, 
the appeal of all or any of the accused convicted at such trial* shall lie 
to the High Court; 

(c) w'hen any person is convicted by a Magistrate of an offence 
under section 124A of the Indian Penal Code, the appeal sliall lie to the 
High Court. 

COMMENT.—The Madras High Court has held that where a rase is taken 
up for trial by a Magistrate of the second class and before judgment is pronounced 
he is invested with first dass powers a conviction by jiim in the case would he a 
conviction only as a Magistrate of the first class.* Similarly tlie Bombay High Court 
has held that where a case is taken cognizance of by a Magistnite who has second 
class powers, but who is iince invested with first class powers and a great part of tlie 
trial takes place before him after such investment, an appeal friim the conviction 
by such Magistrate lies to the Court of Session and not to the District Magistrate.* 
The Allahabad High Court has taken a different view. It has held that the trial of a 
case includes those stages of the proceedings of the case in which tlie parties thereto 
are entitled to take part. The * trial,* therefore, extends to the recording of evidence 
and to the hearing of aigumenta. But so far as the act of the preparation and delivery 
of judgment is (xmcemed, it is an act of the Judge and the Ju<^ alone, and tlie 
parties can take no part in the same. Judgment is therefore no part of the trial 
and is outside the scope of a * trial * as eontemplated by the Code. A trial was 
held by an Assistant Sessions Judge ; after he had recorded the evidence in the Court 
and heard the arguments, but before writing and delivering his judgment, he was 
invested with tlie fSiwers of an Additional Sessions Judge. It was lield that an appeal 

* JVorayanamwtf, (1885) 9 Mad. 80. 5T Mad. 267. Contra, Niyi Peno, (1908) 

* Harku v. Sitaram, (1900) 2 Bom. 4*L. B. R. 289, 8 Cr. L. J. 48. 

L. R. 586. . ■ Magtmkd, (1027) 20 Bom. L. R 

* Atagu Ambalam, (1908) fil Mad. 482; Kisoa SfUcharallH PatU, (1042) 45 

877. I Bom. L. R. 74. 

* mVenkata Reddy v. Ramayya, (1027)f 
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from the eonvletion lay to the Sesnons Jud^ and not to the High Court, ah the 
aocuaed bad been convicted “ on a trial held by an Asaietant Sessions Judge 
within the meaning of this section ; the fact that he was an Additional Sessions 
Judge when he wrote and delivered judgment did not affect the question.^ 

Proviso (b)^An appeal from conviction and sentence of less than four years* 
imprisonment by an Assistant Sessions Judge lies to the Sessiims Judge and not to 
the Hi|^ Court. 

1. * Of all or ai^ of the accused convicted at such trial.'-^Ih a trial in 

which more than one person are accused, and in which by reason of the sentences 
passed an appeal lies in the case of some persons to the Sessions Judge and of others 
to the Hi|^ Court, the appeals of all lie to the latter t^bunal.' 

Concurrent sentences. —The term “ aggregate sentences *' as used in sub¬ 
section (3) of s. 38 of the Code applies only to consecutive and not to concurrent 
sentences. Where an Assistant Sessions Judge passes sentences upon an accused, 
each of which is four years or under, and they are ordered to run concurrently, the 
appeal from the conviction and sentence lies to the Sessions Court and not to the 
High Court.* 

Proviso (c). —^This proviso deals only with an offence under s. 124A, Penal 
Code. But under s. 85 (3) of the Criminal Procedure Code, if a person isconvicted 
of several offences at one trial, the aggregate sentences are to be deemed as one 
sentence for the purpose of appeal. Where the accused was convicted under s. 124A, 
Penal Code, and sentenced to two years* rigorous imprisonment, and also convicted 
under s. 158A, Penal Code, and sentenced to one year’s rigorous imprisemment, it 
was held that the aggregate sentence of three years should be considmed as cme 
sentence for the purpose of appeal, and under this proviso the appeal against the 
single sentence of three years under both the sections would Ue to the High Court.* 

Appeals to Court 409. An appeal to the Court of Session or 

of S^ion how Sessions Judge shall be heard by the Sessions Judge 
**®®'^* or by an Additional Sessions Judge : 

Provided that an Additional Sessions Judge shall hear only such 
appeals as the Provincial Government majr, by general or special order, 
direct or as the Sessions Judge of tiie division may make over to him. 

Appeal from sen- 410. Any person convicl^ on a trial held by a 

tence of Court of Sessions Judge, or an Additional Sessions Judge, may 
Session. appeal to the High Court. ‘ 

COMMENT.—^There is an appeal to the High Court also in cases under s. 408 
(5), (c) and s. 411. ^ 

411. Any person convicted on a trial held by a Presid^icy Magis- 

Appeal from sen- trate may appeal to the High Court, if the Magis- 
tence of Presidency trate has sentenced him to imprisonment for a term 
Magistrate. exceeding six months or to fine exceeding two huihl- 

red rupees.* 

COBdMENT.—No appeal lies from a sentence of six months* imprisonment 
and fine two hundred rupees by a Presidency Magistrate. 

1. * Impiiaonment for a term exceeding six months or to fine exceeding 

t 

• BakaM Bom, [1988] All. 157. 544; Tuiri Ram, (1918) 85 AU. 154. 

* Statement of Objects and Reasons; * Jog Chandra Sarkar, (1910) 88 

Lai Singh, (1916) 88 AN. 895. hCal. 214. 

a Tubidaa, (1908) 11 Bom. L. R. ^ 
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two tnindrocl rupeos.'—Tbeie words are eoafloed in their meaning to snbstantiiro 
sentences, and do not include an award of imprisonment in drihult of pa y m ent 
of fine, ^e operation of whksh is oontingait only on the fine not bring paid.* No 
appeal therriSore lies ftom a aentenoe of a Presidency Magistrate awardii^sbc months* 
inqnisonment and a fine of Rs. 200 or in default a ftirther period ot three months* 
imprisonment.* 

411 A. (!) Without prejudice to the provisions of section 449 
A - - person convicted on a trial held by a High 

teimec^k^o^' Court in the exercise of its original criminal jura- 

diction 

may, notwithstanding anything contained in section 418 or section 428, 
sub section (2), or in the Betters Patent of any High Court, appeal to the 
High Court— 

(oj against the conviction on any ground of appeal which, involves 
a matter of law only ; 

(fr) with the leave of the appellate Court, or upon the certificate 
of the Judge who tried the case that it is a fit case for appeal, against 
the conviction on any gfound of appeal which involves a matter of fact 
only, or a matter of mixed law and fact, or any other ground which 
appears to the appellate Court to be a sufficient ground of appeal; and 

(c) with the leave of the appellate Court, against the sentence 
passed unless the sentence is one fixed by law. 

(2) Notwithstanding anything contained in section 417, the 
Provincial Government may direct the Public Prosecutor to present an 
appeal to the High Court from any order of acquittal passed by the 
High Court in the exercise of its original criminal jurisdiction, and 
such appeal may, notwithstanding anything contained in section 418, 
or section 423, sub-section (2), or in the Letters Patent of any High 
Coivt, but subject to the resl^ctions imposed by clause {b) and clause (e) 
of sub-section (7) of this section on an appeal gainst a conviction, lie 
on a matter of fact as well as a matter of law. 

(3) Notwithstanding anything elsewhere contained in any Act or 
Regulation, an appeftl und^ this section shall be heard by a Division 
Court of the High Court composed of not less than two judges, being 
judges other than the judge or judges by whom the original trial was hel<^ 
and if the constitution ^ such a Division Court is impracticable, the 
High Court shall report the circumstances to the Provincial Govern¬ 
ment which shall take action with a view to the transfer of tlie appeal 
imder section 527 to another High Court. 

' (4) Subject to such rules as may from time to time be made by His 
Majesty in Council in this behalf, and to such conditions as the High 
Court may establish or require, an appeal shall lie to His Majesty in 
Council from any order made on appeal under sub-section (7) bv a 
Division Court«of the High Court in respect of which order the High 
^ Court declares that the matter is a fit one for such appeal. 

COMMENf.—Thia aeCtion U added Act XXVI of 1048. s. 2. Under it 

any person convicted in a trial in tbe Hig^ Court Sessions may appeal against the 

* JoOUtretm Davay, (1878) *2 Mad.u Smba, (1805) 20 Bom. 145. 

80; SeheiUt (1880) 16 GaL 700; Harif * Sehein, sup. 

• - » 1 
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conviction (1) on a qtWKtion of iaw; (2) on u matter of feet or matterof mixed taw and 
fbet with the leave of the H|>pellHt« Ctnirt ocuiMNt the certiticate oftlie |urt|Ke who 
tried the cane tlmt it is a At caute for upiteal; and (8) on any other ground which 
appears to the ai>|iellute Court to Ih* a suHIciciit ground of apiieal. He nmy also* 
with tlie leave of the apiiellate Court, apiieal against the sentence passed unless tlw 
sentence Is one Hxed by law. 

Under this section tlie Provincial Government nuty direct the Public Prosecutor 
to present an appeal to the High Court fhan any order of acHiuittal passed by the 
High Court In the exercise of its original criminal jurisdif*tion and sucu appeal may 
lie on a nutiter of fact or of law. 

An appeal under this sec«tion will tie heard by a Division Bench of the High Court 
composed of at least two Judges oilier than the Judged wlio lield the trial. 

An appeal stiall lie under this sf><*tion to His Majesty in Council from any order 
made on appeal liy a Division Bench. If tlie High Court declares tliat the matter is a 
fit one for appeal. 

The provisions of thh section are^ot retrospective.* 

Sub>aection —(I).—CMb).—*Matterof fact only.* —Uliere the High Court has 
power under s. SU? to go into fauts in trials by Jury in the mofussil, it is tlie settled 
practice of the High Court to give due weiaht to tlie verdict of the jury and to limit 
Its interferentie to cases wliere the venlict appears r«» be manifestly wrong nr un¬ 
reasonable. The same practire shmild lie ftiiiowed with greater reason in the case of 
verdicts of juries in the High Court itself where the jurors are expected to lie more 
intelligent and experienced in the vniys of the world and have also the benefit of the 
summing up of the f»se by a J udge of the High Court, liecause extraordinary power 
has been given to the High Court by this section, it does not ftillow that Utc l^rgisla- 
ture intended that it would lie exercised in every case in fibregard of ilie well re¬ 
cognised principles applying to all triak by jury. So long as the jury retiiains the 
sole arbiter of the fects of the trial and the Judge is hound Ity the unaiiinious verdict 
of tlw jury, tlie Appeal Court, acting under tbb section, ought to give due weight to 
its verdict.* 

« 

* Certificate of the Judge.*—When the presiding Judge gives a certificate of 
appeal, due regard must be given to his implied opinitin that the verdict is wrong, 
but even then the test of inteiTerence remains the same tfs in a case under s. 807. 
The powers with which the High I nurts are investeil under this section are to be 
exercised with the lioubie ohjn't of preventing failure <if justice in trials by juiy and 
at the same time preventing snub trmis themselves from being reduced to a stake of 
mockery Although the {lower of interference given by this section is very wide, 
it does not follow that the High Court is boimd to exercise it indisuriminately in 
every case. Where the verdict of the July is based mostly on appreciatuNi of oral 
evidence the appellate Court would lie slow to interfere when tlie Jury has una¬ 
nimously disbelieved the witnesses whose testimony is not bryond criticism.* 

Leave or certificate to apfieal, under this section, should be granted only when 
it Is thought that had the vcrdlc't been given by a niofkisHil jury, it would lutve been 
a fit case for a successful reference to the High Court under s. fUff. and not merely 
because on the evidence it is {lOHsible to take a viewiflilTerent fkoni that taken by the 
jury.* « 

C 

* Haaan Abdid Karim, (1944) 46 . (1644) 47 Bom. L. R. 808, f.b. 

Bom. L. R. 470. ' * IMii. 

* Oovemment Doming y, Femandet, » * ibUL 
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412. Notwithstanding anything hereinbefore contained, where an 
Nn Hppeal in cer- accused persSn has pleaded guilty and has been con¬ 
tain cHNeH when ao- victed by la High Court.)*a Court of Session or any 
cuMrd fticails Kullty. Presidency Magistrate or M^istrate of the first class 
on such plea, there shall be no apfieal exce[}i as to the extent or l^^lity 
of the sentence. 

COMMENT.—The plea of guilty in regarded as a waiver of the right to appeal 
exre|>t us to tfie severity or legality of the sentence.' An accused person who pleads 
guilty bef(»re a Mugistmte and is (‘onvicted can contend thut his conviction is illegal.* 
PlcH of guilty, obtained by trickery, is not a of guilty, and the accused is entitled 

to satisfy the Ckiuit that there ,%vas in fact no pica of guilty.* 

413. Notwithstanding an 3 rthing hereinbefore contained, there 
No appeal in sliall be no appeal by a convicted person in cases in 

petty cases. which a Court of Session passes a sentence of 

imprisonment not exceeding one month only, or in which [a High Court 
passes a sentence of imprisonment not exceeding six months only or 
of fine not exceeding two hundred rupees only or in whichjf a Court of 
Session or District Magistrate or other Magistrate of the first class passes 
a sentence of fine' not exceeding fifty rupees only. * 

Erjulanatinn .—^There is no appeal from a sentence of imprisonment 
passed by such Court or M^strate in default of payment of fine when 
no substantive sentence of imprisonment has also been passed. 

COMMENT.—Hits section specifies tlie cases in which there is no appeal. 

A Magistrate trying a case passed at first an unappealable sentence on the 
accused, but slu»rtly afterwards, at the retfuest of the accused, added a further 
sentence to the sentence imssed so as to make it ap|ieaiuble. On appeal, the Sessions 
Judge struck nut the added sentence, which being done, he declined to go into the 
merita of the case, on the* ground that tlic original sentence passed was not open 
to apfical. It was held Uiat when u Magistrate omv passed a sentence exceeding 
one month, an appeal lay in the Sessions Court, independently of the question whether 
that sentence was passet^ legally or illegally; and the Sessions Judge being once 
seised of the appeal, the whole ap|ical became open to lus Court: and he ought 
to have heard tte appeal on the merits.* 

The Calcutta High Court has held that there is no appeal from a sentence of 
fine not exceeding fifty rupees imsseil by a Magistrate who began the trial when he 
had second class itowcrs only, but was invested with first class powers after the 
taking of evidem-e had been concluded hut before ilic arguments were heard. In 
such circuiiistaiiccs the Magistrate is emimwered to pass a sentence which a Magistrate 
with seivmd class powers only cannot do.* 

• 

' Jafar M. TaUtb, (1880) 8 Bom.t (10481 1 Cal. 540. 

85. * Krithavlai Virehand, (1011) 85 

* Ckunilalt (1080). 28 Bom. L. R. Bom. 418, 18 Bom. L. R. 550. 

1028. * • * Bijfty Kumar Kumtu v. Sita 

* * PrafUUa Kgmor ttajf Chaudhuri, Nath Kundu, [1040] 1 Cal. 510. 


* The words in brackets Here added by Act XXVI of 1048, s. 3. 
t Tlie words in brackets were addei'j by Act XXVI of 1048, a. 4. 
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Wliere a first elass Magistrate imposed on the petitioner fines amounting in all 
to Rs. 45 and disqualified him for holding i driving licence for three months for 
conunitting dEenoes punishable under the Mottnr Vdiicles Act, it was hdd that 
no appeal lay ^(ainst the order. Section 4 of the Code, read with s. 58 of the Indian 
Penal Code, makes it clear that the punishment which has to be specified under 
s. 867 (2) of the Code cannot include an order of disquaUficstion for holding a licence.^ 

1. * A sentence of fine.'—The words * a sentence of fine' include thecases 

where the aggregate sentence does not exceed a fine of Rs. 50. Wheie^two sentences 
of fine are passed, it is the aggregate which is to be looked into for the purpose of 
determining the right of appeal. If, in the case of the aggregate exceeding Rs. 50, 
a rif^ of appeal is allowed, it follows that in such cases where the aggregate is less 
than Ks. 50 a right of appeal is barred.' 

Concurrent sentences.—^For the purposes of appeal, concurrent sentences 
passed by the trying Magistrate on an accused must be taken in the aggregate. 
The petitioner and others were found guilty by a Magistrate of the first class, under 
ss. 148 and 865, read with s. 114, Penal Code, and each of them was sentenced to one 
month's rigorous imprisonment undiir each of the sections, the sentences to run 
concurrently. It was held that an appeal lay to the Court of Session.* 

414. NotwithstancHng anytfadng hereinbefore contained, there shall 

No appeal from be no appeal by a convicted person in any case tried 

certain summary summarily in which a Magistrate empowered to act 
oonvictions. under section 260 passes a sentence of fine not 

exceeding two hundred rupees only. 

415. An appeal may be brought against any sentence referred to in 

section 418 or section 414 by which any [punishment 
ar?** therein mentioned is combined with any other 
punishment],* but no sentence which would not 
otherwise be liable to appeal shall be appealable merely on tlie ground 
that the person convict^ is ordered to find security to keep the peace. 

Explanation .—A sentence of imprisonment in default of payment of 
fine is not a sentence by which two or more punishments are combined 
within the meaning of this section. 

COMMENT.—This section is explanatory and cleariy lays down that an appeal 
may be brought agamst ^.ny sentence referred to in s. 418 or s. 414 in which any 
two or more of the punishments therein mentioned are combined. Secstion 8^3) 
also declares that for the purpose of appeal aggregate sentences passed under it in 
case of convictions for seveml offences at one ficial shall be deemed to be a single 
sentence. 

The words “ punishmept therein mentltmed is combined with ai^ other punish- 
ment" substituted by Act VI of 1946 remove the conflicting vie^ betweoa dISe* 
rent High Ck>urtB regarding combinations of different kinds of punishments. 

' Svbramania, [1645] Mad. 815. • Abdul Kkalek^^ (1012) 17 C. W. 

* NaaudiaH v. Jalnab Bibi, N. 72^ 

(1082) 58 Cal. 1131. 


* These woirds were added instead of the words two or more of the punish¬ 
ments therein mentioned are combined" by Act VI of 1046, s. 8, second 
schedule. 
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415A. Notwithstanding fnything contained in Ihis Chapter, 
Special i%ht of when more persons than one are convicted in one 
appeal in certain trial, and an appealable judgment or order has been 

pass^ in respect of any of such persons, all or any 
of the persons convicted at such trial shall have a right of appeal. 

COMMENT.—An accuaed person whose sentence is unappealable has a i^fit 
of appeal under this section if his oo^ccused has been given an appealable sentence.* 
But where aW-aocused was directed to be released on executing a bond under a 802, 
from which an appeal lay, it was held that the accused who was sentenced to ^ 
months imprisonment by a Presidency Bfagiatrate had no right of appeal in virtue 
nfa411.« 

416. [SaHttg of sentences on European British subieets]. OmiUed 
bp s. 26 of Act XII of1923. 

417. The Provincial Government may direct the Public Proaecu- 

Appeal on behalf tor* to present an appeal to the High Court* from ui 

of Government in original or appellate order of acquittal passed by any 

eases of acquittaL Court other than a High Court. 

COMMENT.—^Appeal from acquittal is not recognized by any qivillaed 
country. It does not exist in any of His Majesty's colonies. The law of restricting 
the right of appeal against a judgment of acquittal to the Provincial Government 
prevents personal vindictiveness frohi seeking to call in question judgments of 
acquittal by way of appeal. . Government will interfere where there is a grave mis- 
conriage of justice.* liie power of appeal is one that should be exercised sparingly 
by CSovemment, but the discretion to exercise that power appertains to Government 
juid is not subject to control by the High Court.* 

The Provincial Government have the same right of appeal against an acquittal 
AS a person convicted has of appealing against his conviction and sentence, and 
there is no distinction between the mode of procedure and the principles upon which 
lioth classes of appeals are to be decided.* 

1. * Public Prosecutor.'—The Public Prosecuior can only file an appeal 
under this section. The Legal Bemembrancer is not a Public Prosecutor within 
the meaning of this section.* 

2. * Appeal to the High Court.*—An appeal under this section can only be 
presented to the High Court. 

Upon an appeal to the High Court under this section from an order of acquittal 
made by a Sessions Judge, sitting without a jury but with assessors, ss. 417,418 and 
423 give to the High Court fiill power to review at large the evidence upon which the 
order of aisquittal was founded, and to reach the conclusion that upon that evidence 
the order of acquittal should be reversed. Before reaching its conclusionH upon fact, 
the High Court should give proper weight and consideration to such matters as (1) 
llte views of the trial Judge as to the credibility of the witnesses ; (2) the presumption 
of innof«nce in favour of the accused, a presumption certainly not weakened by the 
Ihct that he has been acquitted at his trial; (8) the right of the accused to the benefit 

* AkaMtar AU, (1981) 89'Cal. 19. • BibhuH BAtuan Bit. (1890) 17 

• KaU Kumar Mitra. [1937] 1 Col. 488; Prqg Dot. (1898) 20 All. 

Cal. 123. ««59. 

• Beputy Legal Remembrancer v. • DeptUy Legal Remembmneer, 

Koruna Baistabi, (1894) 22 CaL 164. Bengal v. Gaya Prasad. (1918) 41 Cal 

* Sakharam Manaji. (1919) 21 Boni. 428. 

L. R. 1084. I 
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of any doubt | and (4) the slowness of an i^pellate Court in disturbing a Onding 
of fhct arrived at by a Judge who hod the advantage of seeing the witnesses.* 


418. (1) An appeal may lie on a matter of fact as well as a mat-^ 
ter of law, except where the trial was by jury,* in 

mrthSSidmisaTbte* ® 

only.* 

(2) Notwithstanding anything contained in sub-sectipn (i) or in 
section 428, sub-scctiori (2), when, in the case of a trial by jury, any 
person is sentenced to death, any other person convicted in the same trial 
witlv the person so sentenced may appeal on a matter of fact as well as 
a matter of law. 

Erpianatinn .—^The alleged severity of a sentence shall, for the 
purposes of this section, be dcicmed to be a nwtter of law. 

COMMENT.—^This sectiop says in what matters appeals are admissible. 
Ordinary appeals lie on a matter of fac^ os well as a matter of law. When the trial 
Is by Jury, the appeal sliall lie on a matter of law only. But even then under ss. 307 
and 374 the High Court can go into facts. 

In an appeal in a case tried by a Jury, the grounds of appeal should clearly 
foreshadow the points of attack against the charge to the jury.* 

1. * Where the trial was by jury.'—^lliese words mean “ where the trial in 
fact was by Jury ” and not where the trial should have been by jury. No appeal 
therefore lies on matters of fact where an accused person is convicted by a jury on a 
charge which ought lo liave been tried with the aid of assessors. An accused person 
was charged with and tried for offences under ss. 802, 804 and 325 of the Penal 
Code. Under the lirst of these charges he was triable by a jury. Under the latter 
two he was triable with the aid of assessors. He was, however, tried for all the three 
offences by a jury who found him guilty on the third charge. The Judge accepted 
the verdict and sentenced the accnised to four years' rigorous imprisonment. The 
accused appealed. It was )ield that under this section ah appeal lay on matters of 
law only and not on matters of fact.* The Calcutta High Court hu dissented from 
this view and held that in such circumstances an appeal lies on a matter of fact as well 
as on a'matter of law.* c 


2. * Appeal shall lie on a matter of law only.*—Appeal In jury cases will 

lie only on a question of law.* 

Sub-section (2).—^This sub-section provides that when in the case of a trial 
by jury, one person is sentenced to death and another to a lower punishment, the 
second accused may appeal on a matter of facf’as well as on a matter of law.* 


419. ^Every appeal shall be made in the form of a petition in writ- 
n .... , ing presented by the appellant or his pleader,* and 

e ono appea . evciy sucli pHition shall (unless the Cotirt to whi^ 
it is presebfed otherwise diret'ts) be accompanied by a copy of t^ 
judgment or order appealed against,* and, in cases tried by a jury, a 
copy of tlie heads of the cliarge recorded under section 867. 


* Sheo Swampt <1934) 61 T. A. * Golak Biharee Takal, [1038] 1 

888. 86 Bom. L. R. 1185, 50A1I. 045P Cal. 200. 

* Gh^tom Husain^ 11045J All. 127.,; ■ Government of Bengal v. Pamt^Mr 

a Parbhuehankar, (1001) 25 Bonu MulNek^ (1884) 10 CaL 1020. 

680, 8 lioin. L. R. 278, r.B.; Ekabbar l *8.0. R. (1014). 

Jliatubd, [1087] 2 Cal. 815. \ 
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COMMENT.—This section pre^ribes the form of a petition of appeal, whldk 
corresponds with the complaint in the original proceeding, and gives jurisdfcsUon to 
the appellate Court. 

1. * Presented by the appellant or his pleader.'—See s. 420. The petitimi 

is to be delivered to the proper officer of the Court either by the appellant or his 
pleader. Prcsentstion of the petition by a clerk of the pleader is equivalent to 
a presentation by the pleader himself when it is signed by him, and he is duly 
authorized.* *A petition is not duly presented when, having been signed by the 
pleader, it is handed in by a person who is not his derk, and over whose ixmduct 
and actions%e has no control.* 


Presentation of an appesj by post is not a proper presentation ;* nor Is the 
deposit of a |)etition of appeal in a pctition<box, for it may have been placed there 
by a person who could not legally present it.* 

X * Accompanied by a copy of the judgment or order appealed against.' 
—^The petition must be accompanied by a copy of the judgnusnt or order appealed 
against or of the heads of the charge to the jury. But the appellate Court 
a discretion to receive an appeal unaccomimniefl by such a copy.* 


Court. 


420. If the appellant is in jail, he may present his petition of 
appeal and the copies accompanying the same to the 
officer in charge ^ the jail, who shall thereupon for* 
ward such petition and copies to the proper Appellate 


Procedure when 
appellant in jail. 


COMMENT.—^This section lays down the procedure of presenting an appeal 
when the appellant is in jail. Presentation of the petition of appeal to the officer 
in charge of the jail is, for the purpose of the Indian Limitation Act, equivalent to 
presentation in Court.* 


421. (i) On Tec.;iving the petition and copy under section 419 or 
sec'tion 420, the Appellate Court shall peruse the 
*’ san*e, and, if it considers that there is no sufficient 
ppea. ground for interfering, it mhy dismiss appeal 
sunmiarily :* 

Provided that no appeal presented under section 419 shall be 
dismissed unless the apfiellant or his pleader has had a reasonable 
opportunity of being heard* in support of the same. 

(2) Before dismissing an appeal under this section, the Court may 
call for the record of the case, but slmll not be bound to do so. 


COMMENT.—^This section deals with appeals presented (a) by the appellant 
or his pleader, (6) through the officer in charge of the jail in which the appellant is 
confined. In the former class of appeals, the appellant or his pleader must have 
a reasonable opportunity of Ixsing heard. Where, however, an appeal is presented 
through the <^rer in charge of the jail, the appellant is nearly always unrepresented. 
The appellate Court can summarily dismiss an appeal if it considers that there is no 
ground for interfcrifig. 


^ Once an appeal lodged whefher by the accused or by the Crown has been 
admitted, it is noV In the power of any Cour\*nor in the power of the appellant to 


* Karuppa Vdapan^ (1890) 20 Mad. » * Vtuudeaayya^ (1800) 19 Mad. 854. 

87. * Sitaram, (1008) 5 Bom. L. R. 

* Ramaswamit (1807) 21 Mad. 114. . 704. 

* Artappa^ (1801) 15 Bf^. 137. > • Lingaya* ( 1884 ) 8 Mad. 858. 
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allow it to be witfaidrawn. The Court is bqpnd» <moe the qqpeal is admittedU to 
proceed under this section or under ss. 422 and 428 todecide it <» merits.* While 
there are provisions for withdrawals of trials (ss. 240, 248, 888 and 404) tikeee is uo 
provision in the Code for the withdrawal of appeals. 

1. *May dlamisa the appeal summarily.* — The word ** summarily ** 

means ** in an informal manner and without the delay of formal proceedings.'** 
In rejecting an appeal under this section the appellate Court is not bound to give 
any reasons for dismissal.* ■ 

An order dismissing an appeal is final and is not cqpen to review.* Section 
301A of the Code does not confer any power on the Hi|^ Court to ^o So.* Once 
an appeal presented by a convict firom jail has been summarily dismissed, it la not 
open to him to file another appeal through a counsel.* 

Non>appearance of the appellant.—^An appeal cannot be dismissed on the 
ground that no one appeared to support the petition. The Court must consider 
whether there is sufficient ground for interfering which implies judicial consideration 
on the merits.* 

Proviso.—This proviso applies to appeals under s. 419 mid not under s. 420 
(jail appeals). 

2. * Reasonable opportunity of being heard.*—^The appellant in a criminal 
appeal or his pleader should have a reasonable opportunity of being heard in support 
of the appeal.* A pleader cannot be called upon inunediutely on the filing of an appeal 
to support it.* A pleader in presenting an appeal was called upon by the Dirtrlct 
Magistrate to argue on the same day that the appeal was presented and the latter 
refused to grant him time to acquaint himself with the evidence in the case before 
he was heard. It was held that the District Magistrate's order dismissing the appeal 
summarily should be set aside, and the appeal should be re-heard, inasmuch as the 
appellant's pleader was not afforded a reasonable opportunity of being heard in 
support of the aiqteal.^* 

Sub-section (2).—An appeal raising questions of foct ought not to be di^MMed 
of without the original records being called for firom the lower Court.** 

423. If the Appellate Court does not dismiss the appeal summarily, 

cause notice to be giVen to the appellant or 
ppeai. pleader,* and to such officer as the Provincial 
Government may appoint in this behalf,* of the time and place at which, 
such app^ will be heard, and shaU, on the application of such officer, 
furnish him with a copy of the grounds of appeal; 

* Ohukan Mohammad, [1942] Lah. Luck. 703. 

241, F.B. * Kunhamntad Haji, sup.; Trimbak 

* Rash Behari Dm v. Balgopal Balvant, (1920) 28 Bom. L. R. 1022,50 

SVflgh. (1888) 21 Cal. 02. Bom. 678; Roora, (1029) 11 Lah. iM2. 

* AUah Bakhsh, (1981) 58 All. 707. * Amema Sardar y. Nagemb’a B&ifas 

* BMsiuqtpai (1804) 10 Bom. 7S2i (1010) 38 Cal. 807. 

Dahu Bout, (1034) 01 Cal. 155; Baju, * Bamtohal Dusadh, (1900) 80 Cal. 
(1020) 10 Lah. 1. 885; Rangaeharlu* (1006) 20 Mad. 

* Jodha, (1040) 15 Luek. 662. 286. * 

* KkiaB, (1022) 20 A. L. J.*R. >• Gurshida, (1901^ 7 Bom. L. R. 

730; Kunhammad Haji, (1022) 40 80; JSlMosimharnurH, (1030) 58 Mad. 

Mad. 882 ; Rem Mahton, (1086) Id 865. 

Pat. 802; Bam Jas, (1086) 12 Luck. ** Turka Rumain, (1024) 48 Mad. 

80; Jodha, (1040) 18 Luck. 602 ;> 885. 

jklusammai Kumari, (1040) 15| 
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and, in eases of appeals under [section 411A, sub-section (2), or]* 
seetion 417, the Appellate Courhshall Cause a like notice to be to 
thC'accused. 

COMMENT.—This section provides for the case where the appe^ is not 
dindssed summarily. All the grounds taken in the petition of appeal are <qien 
for consideration at the final hearing, and the appellant cannot be restricted to any 
seleoted ground out of those specifl^ in his petition.* 

f« * Notice... .to the appellant or bla pleader.*—^Thla is obligatoiy. The 
flict that the pleader of the accused was present in Court when an order is nuule 
admitting an appeal does not relieve the Court ficom the necessity of giving notice 
to the appelbuit of the day fixed for the hearing of the appeaL* Thla section and 
s. 428 do not make any iiroviAon for notice of appeal to be given to the advocate of 
the complainant or that he should be heard in appeal.* 

2. * To ouch officer as the Provincial Government miur appoint In this 

behalf.*—^Notice of appeal should be given to the proper officer of the Government. 
The section is imperative and the omission to give such a notice could not be treated 
merely as an irregularity. Where a Sub-divisional Magistrate dbposed of an appeal 
without giving notice to the District Magistrate and acquitted the accused, the 
High Court set aside the ontor of acquittal under s. 482.* But where the District 
Magistrate did not object to the procedure the High Court did not Interfore at the 
instance of the complainant.* 

In an appeal against a conviction only the Crown is entitled to be served with 
notice, and heard. In private prosecutions, however, the Court in its discretion 
may aUow the complainaiit to appeal by an advocate, but it is not in any case bound 
to do so.* 

423. (7) The Appellate Court shall then send for the reocnrd of 
Powers of Appel- the case, if such record is not alre^y in Court, 
late Court in dis- After perusing such record,* and hearing the appd- 
posing of appeal. or his pleader, if he appears, and the Piiblic 

Prosecutor,* if he appears, and. in case of an appeal under [section 41 lA, 
sub-section (2), orj* section 417, the accused, If he appears, the Court 
may, if it considers that there is no sufficient ground for interfering, 
dismiss the appeal,* «r may— 

(a) in an appeal from an order of acquittal,* reverse such order and 
direct that further inquiry be made, or that the accused be retried or 
committed for trial, as the case may be, or find him guilty and pass 
sentence on him according to law; 

(b) in an appeal from a conviction,* (7) reverse the finding and 
seht^ce,* and acquit or discharge the accused, or order him to be 
retried’ by a Court of competent jurisdiction subordinate to such 
Appellate Court or committea for trial,* or (2) alter the finding,* main- 


> Nqfor, (1018) 41 Cal. 406. 

■ Qcpal ChaatiitT Mundle, (1881) 
10 C. L. R. 57. • 

• ■ Turtle, 11941] Kar. 451. 

* ShiuUiWppa, (1022) 24 Bcnn. I#. 
R. 1150. 


* Devendra v. SMegi^, (1028) 25 
Bom. L. R. 251. 

* Paraiji v. Bhegaw^i, (1080) 41 
Bom. L. R. 1281; CbunOal 

0042) 44 Bom. 1*. R. 488, [1042} 
Bom. 586. 


T 
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taining the sentence,** or, with or without altering the finding, reduce 
the sentence, or, (d) with or without such reduction and witfi or vdthout 
alterii^ the finding, alter the nature of the sentence, but, subject to the 
provisions of section 106, sub-section (J), not so as to enhance the same ;** 

(c) in an appeal fiom any other order, alter or reverse such order; 

(d) make any amendment oj any consequential or incidental order 
that may be just or proper. 

(2) Nothing herein contained shall authorise the Court to alter or 
reverse the verdict of a jury,** unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge,** or to a misunder¬ 
standing on the part of the jury of tlie law as laid down by him. 

COMMENT.—This section dettnes the powers of the appellate Court In dealing 
wHb appeals. 

Sub-section (1). —1. * Alter perusing such record.*—^The Courtis bound 

to peruse the record, and to hear the appellant or his pleader, if he appears, before 
disposing of the appeal. Even if tt e apitellant or his pleader is not present Uie 
Court is Ijound to go through the record itself and to decide the appeal on its merits. 
It cannot summarily dismiss the appeal.’ 

2. * Tbs Public Prosecutor.'—In criminal cases a complainant cannot daim 
as a matter of right to be lieard as a respondent in appeal. The section does not 
prohibit the Court fix>m hearing a pleader privately instnuited to support the pro¬ 
secution, and when the Public Prosecutor does not appear on behalf of the Crown. 

3. * Dismiss the appeal.'—The appellate Court can dismiss the appeal only 
on the merits and has no power to dismiss it summarily. It is bound to comply 
with the requirements of ss. 425 and 007, that is, it must write Judgment.* 

Glauae (a).— 4. * Appeal from an order of acquittal.'—^Appeal from acquit¬ 

tal lies only to the High Court at the instance of Government. See s. 417, supra. 
A Sessions Judge has no power to set aside the order of acquittal. 

The High Court can deal with the entire case on an appeal against an order 
of acquittal, though in a jury trial and finally dispose of the same.* It is open to 
the High Court to uphold tW order of acquittal and to ronviet the accused of an 
offence with which he was not charged in tlie Court below, butofwhich he might have 
been fsonvictcfl under s. 237.* «• 

Clause (bl.—5. 'Appeal from a conviction.'—In an appeal from a con¬ 
viction it Is for tlie appellate Court as for the first C'nurt to be satisfied affirmatively 
that tlie prosecution c»8e is substantially true and tiuit tlie guilt of the appellant 
has been established beyond nil reasonable doubt. It is not for the npiieiJant to 
satisfy the appellate Court that the first Court had come to a wrong finding.* 

6. 'Reverse the finding and sentence.*—Tlie word “ reverse ” means to 
make void, to set aside or annul, or turn into something completely opiiosite in 
character.* The word “ finding ” means tlie result of a judif*ial examination or 
inquiry, especially into some iimttcr of fai^. “ Reverse the finding and sentence*'* 
means reverse tlie finding upon which the conviction is luiscd. * Reversal * connotes 

1 KuMip Singh, (1020) 0 Tat. 10; ram Mnndnl, (10.70) iB Cal. 00. 
Trimbak Balvant, (1020) 28 Hum. 1.. « IstAail Kliadirxab, (1028) 30 Bom. ^ 

R. 1022, 50 Bom. 073; Pohpi, (180k) I.. R. 3.70. o 

18 All. 171, F.B. * * Kanchan Mallik, (1014) 42 Cal. 

* Gopala, (1800) 1 Bom. L. R. «374. 

225. * Buttia Singh^ [1042] Lah. 120, 

• Government of Bengal v. Santi- 143, f.b. 
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the complete annulment of a finding of guilt or innocence by the trial Court so as to 
ofHiveit a decision that a man is iniyioent into a finding of guilty or vice vena.* 
The appellate Court has no power either to come to a finding which was not within 
the competency of the trial court, or to pass a sentence which was beyond the 
jurisdiction given to the trial Court by s. S2.* 

In criminal rases the Federal Court would ordinarily accept as final theconclu* 
sfons of fhct at which the High Court has arrived unless it can be shown that tha 
High Court has either misread any part of the evidence or has overlooked any 
material portion of it.* 

7. * Carder him to be re-tried.*—^Re>trial should not be ordered unless there 
are grave reasons for doing so, e.g. where the trial was illegal, irregular or defective. 
When a re-trial is ordered the whole case is re-opened and the accused must be tried 
again on all the charges originally ftamed.* The appellate Court may itself try the 
offender, if the offence is one within the onlinary jurisdiction of the appellate 
Magistrate.* 

The appellate Court, in setting aside a conviction and ordering a re-trial, ou^it 
not to make an order directing that a case which has originally bran heard before a 
Jury should be re-heard before a Court without a jury, unless it is justified by excep¬ 
tional circumstances. Such an order is likely to have a very serious effect upon the 
rights of the accused, and his privilege which he has previously enjoyed of trial by a 
jury he ought in general to retain.* * 

8. *Or committed for triaL*—^This section is not limited to cases triable 
exclusively 1^ the Court of Session. An appellate Court has under the section 
the power to order an accused person to be committed for trial by the Court of 
Session in cases which are not exclusively triable by the Court of Session.* 

9. * Alter the finding.*—^That is, alter the conviction under a certain section 
to one under another and for that purpose the appellate Court may avail itself 
of the provisions of s. 287.* * Alter * means change in form, without changing 
the underlying character of the thing to be changed. * Alteration,* while nuiiitain- 
ing the essential character of the finding, envisages only a change in form, that is, 
in the case of a conviction in the degree of guilt.* Th<^ appellate Court can. in an 
appeal frmn a conviction, alter the finding of the lower Court, and find the appellant 
guilty of an offence of which he has been acquitted by that Court.’* A full bench of 
the Allahabad High CouA has held that a Court of appeal is empowered under this 
clause to alter a finding of acquittal into one of conviction.*' 

The finding cannot be altered so as to convict the accused of a graver offence 
than that with which he was charged, unless an opportunity be given to him of defend¬ 
ing himself, against a charge of such offence.** Similarly, it is improper to alter the 


* Boom Singfi, [1842] Lah. 120, 143, 

F.B. 

* Maung E Maung, [1040] Ran. 

•.jiff. 

^ Piare Dusadh, [1044] F. C. R. Gl. 

* l^mbtde Balvant, (192G) 50 Bom. 
873, 28 Bom. L. R. 1022. 

■ Manikka Ordhtani. (lOOG) 30 Mad. 
228. * 

* Hart. (103^ 62 I. A. 174, 37 
Bom. L. R. 634, 50 Bom. 406. 

* Mini TmII v. Lachmi Narain 
Be^pie, (1805) 28 Cal. 350, Sukha. 
(1885) 8 All. 14, dissented from, Abdul 


Rahiman, (1801) 16 Bom. 580, fbllowed. 

■ Jstntnl Khadirsab, (1028) SO Bom. 
L. R. 8:io. 

■ Basva Singh, sup. 

** JfdtanuUa, (1896) 23 Cat. 075; 
Hanuman Sarma, (1932) 60 Cal. 170. 
Bnrka Jetha Majhi, (1041) 20 Pat. 
881 ; Lakhan Singh, (10.34) 0 Luck. 
607; Appanna v. Pithani Mahnlnkghmi, 
(1011) 34 Mad. 545; K. Bali Reddi, 
(7914) 37 Mad. 110. 

** Zomfr Qosiot, [1044] AH. 403, F.B. 
** Dwarka Manjhee, (1880) 0 C. L. 
R. 427. 
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ftn d lii g ao as to coifVIct tiw aoouaed of an olfenoe of an entirely different cAuuaetei. 

An i 4 >pellate Court when it **alteni the finding, maintaining the emitence,** 
ia not bound In reqieot of auch altered finding by auch condition fweoedent. aal 
Ibr example, complaint by person aggrieved, as would be binding on a Court at ficaf 
instanoeA 

Case,.—The accused was charged under a. 802, Penal Code, with the offence 
of murder but was convicted under a. 304, an^ aentenced to ^ yeara* rigorous 
Impriaonment. He appealed and the High Court iasued notice to him to ahow 
cause why the conviction should not be altered to one under a. 802, Pawl Code. 
The question for determination was whether in the absence of an af^peal by the 
Provincial Government, it la competent for the High Court to aet a^e an mder 
of acquittal under s. 802, either auo mofu or on the application of the complainant. 
It^ was held that the High Court is competent in its appellate jurisdiction to alter 
Uw finding firom s. 804 to a finding that the conviction should be under s. 802, and 
in the exercise of its revisional jurisdiction under s. 480, of the Code of Criminal 
Procedure, the Hhih Court may then pass a sentence of death or traniq>ortation Ibr 
life as the merits of the case may reqaire.* 

10. * Maintaining the sentence.*—^The appellate Court is not oouqietent 
to pass a fresh sentence. It can alter the finding maintaining the sentance. The 
powers of an appellate Court to vary a sentence must be measured by those of the 
Court of first instance.* 


11. * Not 80 as to enhance the same.*—The appellate Court cannot enhance 
any sentence on appeaL Such a power to enhance the sentence is conferred only 
ttpon the High Court as a Court of revision. Where an accused person is convicted 
and sentenced on two separate charges, the appellate Court has no power, in 
appeal, to maintain the whole sentence when it reverses the oonvictionon oneofthe 
charges as to do so is, in effect, to enhance the sentence.* 

Gaaea.—Alteration by an appellate Court of a sentence of a fine of Rs. 80, 
or in default two months’ simple imprisonment, to a sentence of mx months* rigorous 
imprisonment, was an enhancement of the sentence, and, as such, prohibited by 
this section.* ^ 

The Calcutta and the Allahabad High Courts have observed that under s. -70, 
Penal Code, the low does not release a person who has undergone an alternative 
sentence of imprisonment from liability to pay the fine Imd to have his property 
seised and sold for its realisation. Both the High Courts have held that if the 
alternative sentence at imprisonment were undergone by the applicant, he would 
undergo practically the full term of imprisonment imposed and would still be liable 
for the fine, and that the alteration of sentence by the appellate Court therefore 
would amount to an enhancement of the sentence and was consequently illegaL* 
A Magistrate on a conviction under s. 420 of the Penal Code sentenced the accused 
to six months* rigorous imprisonment. On appeal the Sessions Judge reduced the 
substantive term of imprisonment to four mirntto, but imposed a fine of one hundred 
rupees, or in default two months* fkirther rigorous imprisonment. It was held tEat, 
iiwsmuch as, even after the two months* Imprisonment inqxMed In defiaultof pasrment 
of the fine had been served, the fine could still be exacted, the latta sentence amount* 
ed to an enhancement of the former.* , 


* Our Naratn Prasad^ (1208) 

All. 884. 

s Bcma dUngh, [1042 j Lah. 129, f.B4 

• Muhammad xaMh AHt (1028) 
45 AIL 804. 


* Hanma, (1800) ^ Bom. 788. 

■ Laehmi Kant, (1808) 18 AIL 801. 

* Ikdchdl Ra^a v. KMrode Penhad 
Duit, (1899) 27 Cal. 175. 

V Sc^BDo, (1901) 28 AIL 487. 
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The Madras and the B«nnlMiy High Coarts have held that vrheo the aggre p p te 
period of Imprlsoninent avratded is to guy extent less than the period of the original 
s entence the fact that the fine is in^xwed the appellate Court would not in law 
he an enhancement of the sentrtioe. Inhere, therefore, an imprisonment fSsr one 
month wsa altered into cme for five days and a fine of Rs. 40 with imprisonment in 
delhult for two weeks, it was held that the aHeration was not illegal.* Theaocused 
anas convicted of criminal biea<di of trust, and sentenced to nine months* rigorous 
imprisonment. On appeal, the oonvictioa was upheld, but the sentence was altered 
to one of six months* rigorous imprisonment and a fine of Rs. 1,000 or in defoult of 
payment three months* further rigorous imprisonment. It was held that there 
was no enUhnoement of the sentence.* The accused was sentenced by a Mi^s- 
tmte to a year*s rigorous impr^mnent and Rs. 50 fine, or six months* fiiither impri- 
sonmoit in defoult. On appeal the Sesrions Judge altered the sentence to one 
of six months* rigorous imprisonment and Rs. 600 One, or six months’ further rigorous 
imprisonment in defoult. Tt was held that the alteration was not an enhancement 
as the aggrq^te period of imprisonment was less than the period of the origlndl 
sentence and the imposition offline would not be an enhancement of the sentence.* 

P'lyment of auta .—An order under s. 81 of the Court>fees«Act directing the 
aeeused, on appeal against conviction, to pay the costs of the complainant is not an 
enhan c em ent of the sentence.* 

Clause (d).—^Amendlnft of order.—^Under this clause the High Ctourt has 
jurisdiction to make any amendment or any order that may be just or proper. It 
b necessary to make consequential or incidental order, such os orders under ss. 106, 
107,471 (i). 617, 520, 522. 

Where a person was convicted of abetment of forgery by named persons who, 
on their appeal, were acquitted by the High Court of forgery, the High Court, on 
Us appeal, has power under this ebuse to amend and alter the charge against him 
to abetment of foigery by a person or persons unknown if there b sufficient evidffiuce 
to convict him.* 

Sub-aectton (2).—12. ’Verdict of a Jury.*—This sub>section restricts the 
grounds on which the verdict of the Jury can be reversed or altered. “Verdict** 
means the finding of the jury. * 

13. * la erroneoua owlzift to a misdirection by the Judge.*—The High 
Court b not authorized t% alter or reverse the verdict of the Jury unless it b of opinion 
that the verdict b erremeous owing to the misdirection by the Judge or misunder¬ 
standing on the part of the jury of the law as laid down by him. If it comes to that 
opinion then it has the power to reverse tlie verdict; but that power ought not to be 
lightly exercised.* The verdict of the jury b not rendered erroneous when it b due 
to non-direction unless it amounts to misdirection which has the positive result of 
misleading by the jury.* Omission to explain the law to the Jury amounts to a 
misdiiecthm vitiating the vnrdict.* 

There b a divergence of opinion in some of the cases of the Cahsutta High 
Gpurt on the question whether in cases of trial by jury where the appeal lies on a 

■ BhakUuwata^u NeddUt (1006) 80 46 Bom. L. R. 518. 

Mad. 108, F.B. * ShanMtuial, (1008) 10 Bom. L. 

* Ckagan Jagftnnathf (1806) 28 Bom. R. 565 ; PubUe ProaectUor v. Bonigfri 

.480. * PotHgadu, (1008) 82 Mad. 170. 

* Milkammad Hunedn, (1080) 12 • * Provinciai Oooernmentt Central Pro- 

liOh. 440. Knees and Berar v. Hagburom, [1042J 

* Ka/runpana Pilkd, (1005) 20 Biad. » Nag. 740. 

188. * Biru Mandat, (1807) 25 CaL 561. 

* Tkakur Shah, (1048) 70 I. A. 106, 
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matter of law only, the appellate Court has power, intheeventof any miadiieetloD 
by the Judge or admission of inadmissible evidence, to deal with the whole case on 
merits, and to dispose of the case finally. "^Ihere are decisions holding that the 
High Court has no option but to set aside the verdict and direct a retriaL The 
later decisions show that it has such powers.* The Allahabad Court has 
foUowed the earlier decisions of the Calcutta High Court.' 

The Bombay High Court is of opinion that in such a case the High Court has 
power either to convict or acquit the accused according as the evidence is or is not 
sulHcient for conviction. Where the fticts have to be determined mid *the evidence 
is of such a chameter as to render it difficult to pronounce any opinion without 
hearing the witness, a new trial may be ordered.' The Madras* and the Nagpur* 
High Courts liave held similarly. 

Gonapenaatiott.—^An appellate Court has no power to order compensation 
under s, 250.* 


^ 424. The rules contained in Chapter XXVX as to the judgment of a 

Judgments of Criminal Court of original jurisdiction shall apply, so 
rabordinate Appel- far as may be practicable, to the judgment of any 
late Courts. Appellate Court other than a High Court; 

Provided that, unless the Appellate Court otheiwise directs, the 
accused shall not be brought up, or retjuiied to attend, to hear judgment 
delivered. 

COMMENT.—^lUs section makes the provisions of s. 367 applicable to the 
judgments of Courts of appeal, except when the appeal has been summarily rejected 
under s. 421, sujtra. The High Court is not required, after pronouncing a judgment 
in open Court, to date and sign the same.' 

Judgment in appeal.—^The judgment of an appellate Court should set out the 
cases for tlie proserution and the defence, the point or points tor determination, the 
decisicn thereon and the reasons for the decision.* 


An appellate Court, without going to the length of writing an elaborate judgment, 
should, in deciiiing a criminal appeal, notice briefiy but clearly the objections urged 
on appeal, and how they were disposed of.* 

Omission to write the judgment is not an irregulanty cured by s. 537 (a) of 
the Code.** 

425. (/) Whenever a case is decided on appeal the High 
Order by High Court under this Chapter, it shall certify its judgment 
Court on appeal Or order to the Court by which the finding, sentence < 

to be rertifled to or order appealed against was recorded or passed, 

lower Court. finding, sentence or order was recorded or 

■i* 


* Binayendra Chandra Pande, (1030) 
63 Cal. 020, OiS-t; Taju Pramanik, 
flSOS) 25 Cal. 711 ; Government of 
Bengal v. Saniiram Mandal, (1030) 
58 Cal. 06; contra, Wafadar Khan, 
(1804) 21 Cal. bSS; AU Fakir, (1807) 
25 Cal. 230. 

* Ikram-ud-din, (1017) SO All. 348, 
following Wafadar’s case, supra. 

* ttamchandra Shnnkarasket, (1032) 
85 Bom. L.. R. 174; Ramchandra Gooind 
Horehe, (1805) 10 Bom. 740. 

« SmUher, (1002) 26 Mod. 1. 


■ Haraekehand, [1042} Nag. 610. 

* Mehi Singh v. Mongol Khandu, 
(1011) 30 Cal. 157, F.B. 

' Pragmadho Sing^, (1032) 55 AlL 
182* 

■ Abdul Gani Bandukehi, [1948] 
1 Cal. 4.32; Bawtidhug, [1030] All. 805. 

* EUeaoiri Mtikerjee, (1004) 32 Cid. 
178; Rash Behaxi Eas v. BalgoptU 
Singh, (189.3) 21 Cal. 02. 

** Devindra Shivapa, (1015) IT Bom. 
L. R. 1085. 
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passed by a Magistrate other than the District Magistrate, the certificate 
shall be sent tlirough the Districti Magistrate. 

(2) The Court to which the High Coiurt certifies its judgment or 
order shall thereupon make such orders as are conformable to the judg¬ 
ment or order of the High Court; and, if necessary, the record shw be 
amended in accordance therewith. 

426. (1) Pending any appeal by a convicted person,* theAppel- 
Suspensicm * of Court may, for reasons to be recorded by it in 
— pending writing, order that the execution of the sentence or 
appeal. • order appealed against be suspended and, also, if he 

Release of ap* jg jn confin^nen^ that he be released on bail or on 
l>elJutim tad. bond. 

(2) The power conferred by this section on an Appellate Court 
may be exercised also by the High Court in the case of any appeal by" 
a convicted person to a Court subordinate thereto. 

(2A) When any person other than a person accused of a non- 
bailable ofTence is sentenced to imprisonment by a Court, and an appeal 
lies from that sentence, the Court may, if the convicted person satisfies 
the Court that he intends to present an appeal, order that he be released 
on bail for a period sufficient in the opinion of the Court to enablehiini to 
present the appeal and obtain the orders of the Appellate Court under 
sub-section {1) and the sentence of imprisonment shall, so long as he is 
released on bail, be deemed to be suspended. 

(3) When the appellant is ultimately sentenced to imprisonment, 
penal servitude or transportation, the time during which he is so released 
shall be excluded in computing the term for which he is so sentenced. 

COMMENT.—^The appellate Court can alone exercise the powers conferred 
by this seertion. But In the absence of an appeal the powers cannot be exercised, 
because the section says ** pending any appeal by a convicted person ** the execution 
of sentence may be suspended. 

1. * Convicted person.*—This expression includes a person against whom an 

order under ». 107 of the Ck>de is passed.* 

Sub>*ectlon (2A)—4*his sub-section has been added by Act II of 1045, s. 8, in 
view of the dedsion of the Privy C!ouncil in Jairam Das v. Ewperru* that the Code of 
Criminal Procedure confbrs no power on a High Court to grant bail in the case of a 
convicted person, and tlie fact that he has obtained leave from Ilis Majesty in 
Council to appeal from his conviction or sentence nmkes no difference in this regard. 
Such a power must be statutory and does not reside in the inherent powers of the 
High Court. The Privy Council in their Judgment suggested IcgislaUon on the sub¬ 
ject, and consequently this sub-section has been added. 

^ 427. When an appeal is presented under [section dllA, sub- 
Arrest of accused section (2), or]* section 417, the Court may issue a 
in appeal from warrant directing that the accused be arrested and 
acquittM. • brought before it or any subordinate Court, and the 

Court before which he is brought may commit him to prison pending 
the disposal of %he appeal, or admit hipi to bail. 

> li:afkoam Rai, (1082) 54 All. 801. ■ (1045) 47 Bom. L. R. 684, r. c. 

^ ___ 

The words within brackets were added by Act XXVI of 1048» Sr 5* 
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428. (/) In dealing with anjr appe^ und» this Chapter, the 
Appellate Court Appellate Court, it it thinks additional evidence to 

may take turthn be necessary, shall record its reasons, and may dther 
widence or direct take such evidence itself, or direct it to be taken by 
it to be taken. ^ Magistrate, or, when the Appellate Court is a High 
Court, by a Court of Session or a Magistrate. 

(2) 'When the additional evidence is taken by the Court of Session 
or the Ma^trate, it or he sliall certify such evidence to the Appellate 
Court, and such Court shall thereupon proceed to dispose of the appeal. 

(S) Unless the Appellate Court otherwise directs, the ,fuxrusw or 
his ple^er shall be present when the additional evidence is taken; but 
such evidence shall not be taken in Uie presence of jurois or assessors. 

(4) The taking of evidence under this section shall be subject to 
the provisions of Clmpter XXV, as if it were an inquiry. 

COMMENT.—This section contemplates a ftirther inquiiy by taking additional 
evidence, when the conviction by the lower Court has been based upon some evidence 
which niigjit legally support it, but which in the opinion of the appellate Court is 
not quite satisftu^iy. 

Object.—The intention of the Legislature in enacting this section b to empower 
the appellate Court to see that justice b done between the prosecutor and the person 
prosecuted, and if the appelbte Qourt finds that certain evidence b necessary in 
order co enable it to give a correct finding, it would be Justified In taking action 
under this section.^ The section b not intended to remedy the negligence or laches 
of the prosecution.* 

Such additional evidence b taken in the manner prescribed by s. 856. 

Effect of additional evidence.—^llie appellate Ck>urt cannot consider and 
determine a new case disclosed by the additional evidence, except in so fisr as to 
affirm or modify or set aside the sentence under ai^ieal or to act as otherwise provided 
by 8. 428 (i) (5).* 

If additional evidence b taken it does not entitle a party to appeal fkom u 
judgment upon such evidence to the High Court upon the merits, treating it in 
substance as an original judgment.* 

429. Wh^ the Judges comj^ing the Coui^ of Appeal are equally 
Procedure where tbvidcd in opinion, the case, with their opinions 

Judges of Court thereon, shall be laid before another Jud^ of the 
of Ampe^ are same Court, and such Judge, after such hearing (if 
equally divided. any) as he thinks fit, shall deliver his opinion, ara 
tlie judgment or order shall follow suph opinion. 

COMMENT.—The Bombay Hl|^ Court has held that this section overrules 
d. 86 of the Letters Patent whidi provides that the opinion of the senior Judge 
shall prevail.* The Calcutta High Court has bdd that it does not apply to pro¬ 
ceedings under s. 145 which Is outside s. 485. On a difference of opinion, on revision 
of such a proceeding, the opinion of the senior Judge pievaib under cl. 86 of the 
Letters Patent.* 


* IHctfo, (1026) 7 Lah. 148; Lucftwim 

(1904) 81 Cal. 710. 

* Jeremiah y. Vaa, (1011) 86 Mad.. 
457, 467. 

* laabak, (1900) 87 Cal. 878. 


* Nantasaram UOfemram, (18601 8 
B. H. C. R. (Cr. C.) 04. 

* Dada Ana, (1689) 15 Bom. 459. 

* Madam Bewa v. Majan Sadhr,' 
(1019) 47 Cal. 488. 
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Where the Judges oomposing thc^Couit of appeal are equally divided in oidnioii, 
^ of the accused is, under this section, laid before a third Judge whose duty It 
is to consider the whole case and all the points involved, and it will be aocmdiiw 
to the (gilttlon of such Judge that the Judgment will follow.* Where there is *«*■- 
agreement among two Judges and the case Is to be referred to a third Juilge it b 
only the ease of the particular prisoner as to whom there is a difference of «r<nioo 
which need be refetfed and not the whole case.* 

430. tfudgments and orders passed by an Appellate Court upon 
PiiuJity of orders appeal shall be final, except in Ibe cases povided for 

on appeal. in section 417 and Chapter XXXll. 

COMMENT.—^The section applies to all orders of an appellate Court upon 
the appeal. It is not necessary that the order should have been on the 

merits. Where an appeal has been dismissed as not having been prosecuted within 
the time fixed by the law of limitation. It is not competent for the appellate Court to 
reconsider its order and hear the appeaL* 

Revision.—^This section does not apply to Judgments in revisicm applications, 
but the prindple of finality of judgments laid down therein applies to such 
Judgments.* 

The orders of an appellate Court are open to revision. See Chapter XSCXn. 

431. Every app^ under [section 411 A, sub-section (2), orj* 

section 417, shall finally abate on the death of the 
appeals. ' ” accused, and every other appeal under this Chapter 

(except an appeal from a sentence of fine)shall finally 
abate on the dea^ of the appellant. 

COMMENT.—Every apfieal, except an appeal against a sentence of fine, 
abates on the death of the appellant, because the sentence under appeal can no 
longer be executed. 

The principle of this section applies to matters in revision. A rcviaional 
application against a sentence of fine will not abate by reason of the death of the 
applicant.* • 

Case.—^Two persons, M and N, were convicted of criminal breach of trust, 
and each was sentenced ^ one year’s rigorous imprisonment and a fine of Rs. 1,000. 
Both the prisoners filed an appeal to the High Court. N died pending his 
On M’s appeal, tlie High Court passed an order acquitting him, and reversing his 
conviction and sentence. Thereupon one of the relatives of the deceased N applied 
to the High Court to set aside the conviction and sentence passed in his case, h tmI 
order the fine to be refunded. It was held that on N’s death his appeal abated.* 


CHAPTER XXXII. 

• Of Reference and Revision. 

Tms Chapter deals with two important Jurisdictions which are special to the 
Hlgb Court, viz^ (1) reference and (2) revision. The former jurisdiction can be 

* Sarat Chandra MitrUf (1910) 88 R. 954. 

CSal. 202. * • * Sita llam v. Ram Dayal, (1987) 

* Chunna Singh, [1948J All. 82. 78 Luck. 806. 

* BMmtippa, (1894) 19 Bom. 782.« • Nabishah, (1894) 29 Bom. 714. 

* Inderchand, (1984) 86 Bom. L. 


The words within brackets were added by Act XXVI of 1948, b.,5. 
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Invoked either bjr (a) s Presidency Mogistrafv (s. 482), (h) by a Judge of the High 
Court in the exercise of original criminBl jurisdiction (s. 484). In both cases. One 
reference can lie made only on a question of low, and must arise in the hearing of a 
case. The revisional jurisdiction is more elaborate. It can be exercised by the 
Higli Court, Sessions Jmlge, District Magistrate or Sub>divisional Magistrate specially 
eniiHiwered (a. 488). The record of the case is called for with a view eltlier to order 
liirthcr inquiry (s. 43G) or commitment (s. 437), or where action is taken by the 
Sessions Judge or tlie District Magistrate, he may report the case to the High Court 
(s. 4SB). Where the High Court exercises the jurMiction eitlier of itself or on a 
report made under s. 438 it can exercise any of the powers which are conferred on an 
appellate Court (s. 489). The jurisdiction above referred to is described as the revU 
sioiutl jurisdiction of the High Court. There are t^o otlier sources of jurisdiction 
wliich tiie High Court has over criminal Courts '* subject to its appellate jurisdiction.'* 
One is deriv^ from els. 26, 27 and 28 of the amended Letters Patent, 1865. The 
eecond is known os the powers of superintendence which arises under s. 284 of the 
Governnuint of India Act, 1985 (*^6 Geo. V, e. 2). ^ 


432. A Presidency Magistrate may, if he thinks fit, refer for the 
Reference by opinion of the High Court any question of law which 
Presidency Magi^ arises in the hearing of any case pending before him, 
irate to High or may give judgment in any such case subject to the 

decision of the High Court on such reference and, 
pending such decision, may either commit the accused to jail, or release 
him on bail to appear for judgment when called upon. 

COMMENT.— Three things are required under the section. First, it is only 
a Presidency Magistrate who can act under the section and no one else. Secondly, 
tlie reference can be made only on a question of law and not on a question of fact.* 
Thirdly, the question referred must arise ** in the hearing of a case.”* 


433. (i) When a question has been so referred, the High Court 
Disposal of shall pass such order thereon as it thinks fit, and 

Boeording to d^- shaH cause a copy of such order to be sent to the 
sion of High Magistrate by wlwm the reference was made, who 

shall dispose of the case conformably to the said 

order. 


Direction as to (^} The High Court may direct by whom the 

oMts. costs of such reference shall be paid. 


434. [Owitied by Act XXVI of1943, s. d.] 

4 

435. (i) The High Court or any Sessions Judge or District Magis< 
Power to call for trate, or any Sub-divisional Magistrate empowered 

records of inferior by the Provincial Government in this behalf, may 
Courts. ^ call fot and examine the record of any proce^ing* 

before any inferior Criminal Court* situate within the local limits of its 
or his jurisdiction for the purp<^ of satisfying itself or himself as to the 
correctness, legality or propriety of any. finding, sentence or order 
recorded or passed, and as to thq r^ularity of any procqpdings of such' 
inferior Court and may, when calling for such record, direct that the 
execution of any sentence be suspenira and, if the accused is in confine- 


> Muitta Puzla Kterim, (1905) 88 
Cal. 198. 


* JVam*, (1899) 1 Bom. L. B. 521. 
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ment, that he be released on bail pr on his own bond pending the exami¬ 
nation of the record. 

Explanation. —All Magistrates, whether exercising original or 
appellate jurisdiction, shall be deemed to be inferior, to the Sessions 
Judge for the purposes of this sub-section and of section 437. 

(2) If any Sub-divisional Magistrate acting under sub-section (1) 
considers that any such finding, sentence or order is illegal or improper, 
or that any ^uch proceedings are irregular, he shall forward the record, 
with such remarks thereon as he thinks fit, to the District Magistrate. 
(J) [OmitUd by s. 116 of Act XVIII of 1923\. 

{4) If an application under this section has b^n made either to the 
Sessions Judge or District Magistrate, no further application shall be 
entertained by the other of them. 

COMMENT.—Sections 485 to 480 deal with what is known as the revisional 
jurisdiction of the High Court. The revisional jurisdiction is derived from three 
sources: (1) sections 485 to 480 of tlie Criminal Procedure Code ; (2) section 224, 
sub-s. (g), of the Government of India Act. 10H5 (2G Geo. V., c. 2)* and cl. 28 of the 
Letters Patent; and (8) the power to issue the writ of certiorarL* It will be 
ncvtlced that the operative seiHJon is s. 480. « 

The power to call for records of inferior criminal Courts is conferred on four 
kinds of Courts: (1) High Court; (2) Sessions Judge; (8) District Magistrate ; 
and (4) Sub-divisional Magistrate specially empowerecL The grounds on which the 
power can be exercised are two: (a) where the finding, sentence or order b illegal or 
improper ;* and (b) where the proceedings are irregular. The only action that a 
Sub-divbional Magistrate can take b to forward the record of the case with his own 
remarks to the District Magistrate (s. 485). Where the High Court or the Sessions 
Judge has called for the record, it b open to either of them to ask the District 
Magistrate to make further inquiry into the case (a. 486). Where the record Ims 
been called for by the Sessions Judge or District Magistrate, eitlicr of tliem can 
order the accused to be committed for trial, where it appears that Uiecase is exclu¬ 
sively triabb by a Court of Session and that the accused is imprc^rly dbcliarged 
<s. 487). It b also open to either of tlmm to report the case to the High Court for 
reversal or alteration of the sentence (s. 488). The High Court, in dealing with a 
case which has either been called for by itself or which has been reiKirted to it for 
orders or which has otherwise come to its knowledge may exercise any of the 
powers conferred on an appellate Court and may enhance the sentence (s. 439). 

1 . * Proceeding.*—This word would include a pending cose. The High 

Court possesses the power to interfere at any stage of the case, and when it is brought 
to its notice that a person has been subjected to harassment of an iltegal prosecution, 
it b its bounden duty to interfere.* The High Court will exercise its power where 
there b a material error or defect in law or procedure, misconception or misreading 
of evidence, feilure to exercise or wrong exercise of jurisdiction, or where the facta 
admitted or proved do not disclose any olTence.* Cases for such interference “must 
be of an exceptional nature... .one safe practical test would be this, namely, that a 
bare statement of 8ie fects of tbf case without any elaborate aigunu^nt should be 

'*> See Cbaroobata DtAee v. Barendra LaU Laha, (1884) 10 Cai. 208. 

JVafh MoaumdoTt (1800) 27 CaL 120, Chandi Pershad v. Abdur Rahman, 

de cided uii^r the Government of India (1804) 22 Cal. 181. 

Act, 1015 (5 & 0 Geo. V, c. 61). * HorMqjan Sii^, [1042] Nag. 

» Beaant, (1010) 80 Mad. 1104. 404. 

• Jidbtn Kfiato Mookajec v. Ilum(dc 
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flolBeient to convince this Court that it is a^flt one fbr its inteifefcnee at an intaw 
mediate stage.'** When, therefore, the facts float rni the surface and there is not 
even a scintilla of suspicion of criminal liability as against the accused the High Court 
would interfere and quash the proceedings because to allow the proceedings to 
continue would be allowing a three to be enacted to the great harassment of the 
accused.* 

Explanation.—A District Magistrate for the purposes of this section is deemed 
to be inferior to the Sessions Judge.* » 

2. * Inferior Criminal Court.'—The jurisdiction can be exercised only over 

an inferioT criminal Court. It does not include a civil or revenue"Court acting 
under s. 470 of the Code.* 


Sub-section ( 4 ). —The word ** made " means made, entertained, and decided. 
If an application is made to a District Ma^strate and he is of opinion that it should 
,be made to the Sessions Judge, a fkesh application tqthe Sessions Judge is conqietent.* 
Concurrent Jurisdiction.—The High Court does not ordinarily entertidn an 
application for revision in cases where the Sessions Judge or the District Magistrate 
has concurrent revinonal jurisdiction with the High Court save on some special 
ground shown, unless a previous application has been made to the lower Court; 
but where concurrent jurisdiction is not possessed by the lower Courts no such 
general rule exists.* According to a practice of the High Court an af^lication 
in revision to the Sessions Judge or to the District Magistrate is an essential step 
in the procedure of filing a criminal revision in the High Court, and foilure on the 
part of the applicant in this respect operates as a bar to the application being 
entertained by the High Court. The fact that there has been an appeal to a Magis¬ 
trate, first class, or even to the District Magistrate is not a compliance in principle 
with this rule. Inasmuch as a revision should and generally does cover different 
grounds from an appeal, an appeal to the District Magistrate does not serve the 
object underlying the rule in the same way as a revision would.* But if a Judge of a 
High Court, on some special ground stated in the petition, decides to intervene, he 
cannot be said to be acting illegally, although it may be contrary to the practice.* 
436. On examining any record under section 485 or otherwise, the 
_ ^ . High Court or the Sessions Judge may direct the 

in^it^ *** District Magistrate by himi^lf or by any of the 

^ Magistrates subordinate to him to make, and the 

District Magistrate may himself make, or direct any Subordinate 

* C%oa Lai Dass v. Anant Pershad 842. 


Afisser, (1897) 25 Cal. 288; Jagat 
Chandra Mozumdar, (1899) 26 Cal. 
786; Nageshappa^ (1895) 20 Bqm. 
543; Shripad Chandavarkar, (1927) 52 
Bom. 151, SO Bom. L. R. 70; Kuppu- 
awami AiyaVt (1915) 89 Mad. 561; 
RamanatlMn ChrtHyar v .' Stibrahmanya 
Ayyar, (1924) 47 Mad. 722. 

* Hakim Abdul Wali, (1983) 9 
Luck. 61. 

* Abduf Subhan v. Oajanan, 

[1948] Nag. 687. , 

* Hut Prasad Das, (1918) 40 <Ca\. 
477, V.B.; Buktu Singh, (1021) 6 P. 
L. J. 178; Udit Narain Dube, (1912) 
86 All. 109. 

* ApptuM Gaundan, (1981) 54 Mad. 


• Bedlah, (1887) 14 Cal. 887 Abdm 
HfMum, (1909) 86 Cal. 648; Rash 
Behari Ssiha v. Phani Bhttaan Haidar, 
(1920) 48 Cal. 534; Abdul MaOab 
V. Nanda Lai Khatel, (1922) 50 Cal. 
428; Outlay v. Bakar Husatn, (1905) 
28 All. 268; Shttfa-qal-ullah v. iWoU 
Ahmad Kbem, (1907) 80 All. 116; 
Mansur Husain, (1919) 41 All. 587; 
Sharif Ahmad v. 'ifdnd Singh, (1921) 
48 All. 497; Bhure Mai, (1928) 45 
All. 526; Chagan Hayaram, (1890)'14 
Bom. 381. 

Muhammad Hashim, (1982) 65 
All. 201. 

■ Bisheshamr Prasad Sisiha, (1088) 
56 All. 158. 



SECS. 485 * 486 .] 


BEEEB^NCE and BEVISION. 


mk 

Magistrate to make, fbrtfaer inquiry* into any oonq»l^t which has bem 
dismissed under section 208 or sub-section (8) of section 204, or hifcr-tiie 
case of any perscm acciued of an offence* who has been dis<dioigad i* • 
• Provided that no Court shall make any direction under this section 
for inqttdiy into the case of any person who has been discharged uidess 
such person has had an opportunity of shewing cause why such direetkm 
should not be made. 

COMMENT.—This seotkm deals with power to direct '’fiirtlier inquiry ”. 
Such power is also given by as. 876,488 (i), 487 fprov. (b) ], and 688 (8). 

This se^tm does not enable the Hig^ Court to deal with cases decided by 
the Presidency Blagistrates: ijb can do to under ss. 486 and 480 or el. 88 of the 
Letters Patent.* 

As regards dismissal of complaints under ss. 803 and 804 (3) and orders of 
discharge, there is no appeal as Ihim is in eases acquittal and ocmviction, and the 
Legislature has not thought it sufficient to leave these orders to be dealt with unde^ 
ttie general revisional jurisdictitm (vis., ss. 486, 488 and 489), but has eonfsRed 
special powers in regard to these orders on the High Court itself as well as on the! 
Sessions Judge and District Magistrate. The effect of the order for further inquiry 
is of course to set aside the dismissal of the complaint and the order of di^eluiige^ 
But the Sessions Judge or District Magistrate cannot, in the exercise of the power to 
order ftuther inquiry, himself frame the charge or order the Magistrate to fram^ the 
charge or try the accnised. But in the gravest class of offences the Sessions . Judge 
and District Magistrate are empowered (s. 487) to dispense with flurther inquiry and 
commit for trial forthwith, thus avoiding the stage of further proceedings hefmp 
the subordinate Magistrate which the Lf^islatureSconsiders unnecessary in view of 
tlie weight attached to the opinion arrived at by the Sessions Judge or District 
Magistrate.* 

It will be noticed that the High Court or the Sessions Judge can act under 
the section ; and further inquiry must be made either by the District Magbtratq 
or any Magistrate subordinate to him. The District Magistrate may also act under 
the section and midce further inquiry. Thus, the three Courts have concurrent 
jurisdiction. But, in inractioe, the aggrieved party should first move the District 
Magistrate or the Sessiom^ Judge as the case may be. But where, however, the 
District Magistrate has once acted under the section, it is not open to the Sesrions 
Judge who has no juii8dicti<Hi to review the order; but he may refin: the mattelr 
to the His^ Court.* Similarly, where the Sessitms Judge has passed orders, it-ia' 
not opoa to the District Magistrate to pass orders of‘a contraiy kind, but he iqpy 
submit the matter to the Hig^ Court throu^ the medium of the Public Prosecutor.^ 
The District Magistrate has no jurisdiction under this section to order a re-trial of a 
case ; he can order ftwther inquiry.* 

The High Court, the Court of Session, and the District Magistrate all, have 
powgr, as Courts of revision, to deal with an order of discharge, and to with’ 
it on merits as well as tm other grounds. They have the power to interfere .on the, 
ground that the order is incorrect, that is, wnmg on the merits, no less than op tho 
e V 

* CoMBe V. Kfitio Kithare oBose, Mad. 280, 888, 884, ».8. ^ 

(1200) 80 Cid. 904; MaWc Profsp *. JDarhiiri Mmttdar v. Jogoo <£sfl,t 
SVttfh V. Khan Mahomed, (1000) 86 (18M) 88 Cai. 678. 

CaL 094; Vaifioandao, (1008) 87 Bom. ^ * JHrtht, (1880) 18 AU. 484. 

84, 4 Bern. L. R. 7T0. * Maha n oHo d MOeaht v. •AKsntM, 

* Neat^/anaamamy Natdm, (1900) 88 (1089) 68 All. 267. 

81 - 
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ground of illegality or irregularity. The High (3ouit or the Court of Sesskm or the 
District Magistrate has Jurisdiction on any sufficieut ground to set aside an order of 
discharge, and direct either an additional investigation of the Ihets* or a reHXMiBidera> 
tion of the evidence, by the Magistrate ‘Whose order is set aside, or a new inquiry 
before another Magtetrate; and among such sufficient grounds are the omission to 
take evidence whidi ought to have been taken, the discovery of fresh evidence, 
mistakes of law, illegality or irregularity in the proceedings, and the incorrectness of 
the first finding. However, the discretion thus conferred is a judicial discretion. 
No Court can properly set aside an order of discharge without having*and assigning 
solid and sufficient reasons for doing so. In a case triable only by the Sessions 
Courts to which s. 487 applies, if the Sessions Judge or the District Blagistrate is 
satlsfi^ that on the evidence taken there is a clear qase for a committal, and there 
is no reason for desiring a further consideration by a Magistrate, it would ordinarily 
be hb duty to direct a committal under s. 487, and not to make further enquiry 
under s. 480. In the same way, in a ease not trbbte only by the Court of Session, 
if the Sessions Judge or the District Magistrate b satisfied that on the evidence 
taken there b a clear case for changing and trying the accused, and there b no reas«m 
for desiring ftirther magbterial examination, it b ordinarily his duty to refer the 
case to the High Court, which can make a suitable order, and not to direct frirther 
inquiry by a Magistrate.* The Sessions Judge has power to direct the Magbtrate to 
hold a further inquiry but he has no jurisdiction to frame a charge himself.* 

1 . * Further Inquiry.*—^The term ** inquiry ** b nat in its ordiiuty accepta¬ 
tion restricted to the mere taking of evideiice, but it includes also a consideration 
of Its effect in rdation to the ciomplaint forming the subject of the inquiry. Thb 
being so, it b not clear why the expression ** fruther inquiry ** should not signify 
as well a fresh consideration of the effect of the evidence alreaify recorded as a 
supplemental inquiry upon fresh evidence,* and the conclusion to charge or dbeharge 
the accused.* In directing “ further inquiry ” it should be left entirely to the 
inqui ring Blagbtrate to determine whether or not the evidence justified the accused 
being charged and put on hb trial,*or committed to the Court of Session.* 

2. * Person accused of an offence.'—^Thb expression nfiakes it clear tiiat 
dbeharge refers to a person who has been accused of an offence. It does not indude 
a person proceeded against under s. 109,* s. 110* or s. 188,* or s. 145.** 

3. * Discharged.*—^This section applies where tht accused has been ** db* 
dutiged,** i.e., ** discharged within the meaning of 88.209,258 and259 of the Code.**** 
The section cannot be employed where the accused has been flbchatged under s. 192** 


* Hari Das» Semyal v. SarituttOt 
(1888) 15 Cal. 008, 619, 620, F.B., dis¬ 
sent^ from in Narayanaswamy NaidUf 
(1009) 82 Mad. 220, f.b. 

* Ibrahim v. Gwan Ditta Mol, 
(1982) 18 Lah. 599. 

* Per Muttusami Ayyar, J., in 
BataaimnaiaiiAi, (1891) 14 Bfad. 884, 
v.a; i Fsakoto ^uibba Beddi v. Ayyalu 
Beddi^ (1908) 82 Mad. 214; Hasti 
Daaa dbnyol v. Sarituttot sup.; Cholu, 
(1886) 9 All. 52, F.B. f Dordbji Hor- 
ma^i, (1885) 10 Bom. IBl; Dkanidtv^ 
F. L. Ciaiwd, (1888) 18 Bom. 876. 

* * Dau Stmtfoi v. Sariiulldi 


, p. 620. 

wjankkfon. 


586. 

* Munitamif (1891) 15 Mad. 89. 

V Nmr Ahir, (1928) 51 Ail. 408. 

* Imam Montkd, (1900) 27 

062; DoMnalh TpIuqdaT, (1905) 88 
Cal. 8; Vdu Tayi Ammal v. Chidam- 
baravflu PiUait (1909) 88 Bled. ^5; 
BosAon SfrigA, (1928) 46 All. 285; 
lUauM Thant (1928) 2 Ran. 80. 

■ Srinaik Roy Vf Ainaddi Haider, 
(1897)b 24 Cal. 895; Indra Nath Ba- 
nerjee, (1897) 25 GaL 425. « 

*• Chathu Rat 9. Nirar^an Rat, 
(1898) 20 Cal. 7^. 

** Vein Tayt Ammal v. Ckidamhoi- 
raoelu PiOat, (1909) 88 Blad. 85, 86. 
** lAjef.; Rothan Singh, sup. 
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9t f* acquitted.*** 

Provlao.—The proviso la Imperative and enjoins that an opportunl^ dmuld be 
given to the accused to show cause why ftirther inquiry shmld not be ordered. 
A disregard of the proviso is an ill^ality, and. in any case, such an irregularity 
as seriously prejudices an accused person who b ordered to be inoceeded against.* 

Notlce.^—Where a complaint has been dismissed under s. 208* or a. 204* 
no notice need be given to an accused before a further inquiry b ordered under 
tbb section, pccording to the High Courts of Bombay and Allahabad; but the 
Calcutta* and the Lahore* High Courts have held that sudh notice should be given. 

437 . • When, on examining the record of any case under section 485 
or'otherwise, the Sessions Judge or District Mn^s- 
Qommltaie^ order i^ate considers that such case is triable exclusively by 

the Court of Session and that an accused person has 
been improperly dischaiged* by the inferior Court, the Sessions Judge or 
District Ma^^strate may cause him to be arrested, and may thereupon, 
instead of directing a fresh inquiry,* order him to be committed for trial 
upon the matter of which he has been, in the opinion of the Sessions 
Judge or District Bfagistrate, improperly discharge: 

Provided as follows ;— * 

(a) that the accused has had an opportunity of showing cause to 
such Judge or Magistrate why the commitment should not be made; 

(5) that, if such Judge or Magistrate thinks that the evidence shows 
that some other offence has been committed by the accused, such Judge 
or Magistrate may direct the inferior Court to inquire into such offence. 

COMMENT.—Tbb aefitjoa b an amplification of the foregoing section. It 
applies only when (1) the offence b trbble exclusively by a Court of Session,* and 
(2) the abused has been improperly charged. EUther the Sessions Judge or the 
District Magistrate can act under the section. He may instead of ordering fresh 
inquiry commit the accused straightway to the Court of Session. But there are 
two conditions precedent to the exercise of the power. They are: (1) notice should 
be given to the accused ; and (2) where a different offence b made out an inquiry 
should be made into it by the inferior Court. 

Sessions Judges and Jdagbtrates should, in a case where a man has been db- 
diaiged, use the powers given to them by thb section sparingly and with great 
caution and circumspection, specially in cases where the questions involved are 
mere matters of fact** 

1. * Dtocbarged.*—It b the order of discharge which Aimbhes foundation of 

jurisdiction to act under thb section. Where a charge b not pressed by the prose¬ 
cution and the Magistrate does not frame it, the charge cannot be revived and 
commitment on it ordered under thb section ;* nor can a charge still under inquiry 


* Erramredai, (1885) ft Mad. 296; 
Sriwamuiu v. Veenualitijgamt (1914) 8ft 
Mad. 585; Baijantdh Pandey v. Gbtoi 
Kanta Mandat^ (1898) 20 ^1. 888. 

* Bhagwan Dos* (1988) 56 All. 285. 

* Dhandu ihipu, (1927) 29» Bom. 

BC R. 718. « 

4 Gqjrqj Singh, (1925) 47 All. 722; 
JUayat Huaaain, (1917) 40 All. 188; 
Angaat v. Sam PMkan, (1912) 85 AIL 
78. 

■ Amhar AS ^ Jlqfhh Ali, (1911) 


89 Cal. 288; Wahed AU SheUth, (1905) 

ftQI r^l IfMMI 

• Nabi Bakhsh, (1019) 1 Lah. 210. 

* Chenehiah, (1019) 42 Bfad. 501; 
Baiianaih Pandey v. Oauri Kanta Man- 
dal, sup.; OenAm, (1018) 10 Bom. L. R. 

80s 

’i Chotu, (18881 9 m, 88, V.B.r 
Atom, (1927) 49 AO. 818. 888. 

Mtcrqppa HeitMtal, f 1918) 41 Mad. 

088 . 
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before inferior BfagictMte be treated as an <Mrder of dtadtarge.* ^ 

2* *Franii inqulfy.*—^ISiere words htPre the same meaning as the words 
** feather inquiry ** in s. 486.* 

Proviso (a)..—The issue of notice to the accused is an indiqprasabfe prriiminary; 
want of notice 'ritiates the proceedings.* 

Hlgb Court.—^This section does not in terms apply to the Hi^ Court, whirii 
can act undm ss. 428 and 489 and direct a commitment.* An coder passed under 
this section is liable to be revised by the Court,* iqMurt lirom the limitations 
of s. 216. The High Court cut consider the facts as well as the questions of law 
involved.* 

438. (i) The Sessions Judge or Distrfot Magistrate may, if he 
t hinks fit, on examining imder section 485 or other* 
]R^ort to High tjjg record of any proceeding, report for the 

orders of the High Court the result of such examinar 
tion, and, when such r^ort «^ntains a recommendation that a sentence 

revved or altered, may order that the execution of such sratence be 
suspended, and, if the accused is in confinement, that he be released on 
bail or on his own bond. 

(2)’ An Additional Sessions Judge shall have and may exercise all 
the {rawers of a Sessions Judge under this Chapter in respect of any case 
whi^ may be transferred to him by or under any general or q>ecial 
order of the Sessions Judge. 

COMMENT.—Secti<mB 486 and 487 refer to a diacharged accused. Under 
the former section, a further inquiry may be ordered : under the latter, the accused 
may straightway be committed to the Court of Session. This section deals with a 
convicted accused. If the sentence passed upon him requires to be “reversed” or 
“ altered,” the Sessimis Judge or District Magistrate may refer his case to the 
Court. Butheisnotatlibertytoorderfurther inquiry in such a case.* 

1. *Or otherwise. *r—The power given to a District Magistrate to make 
a reference to the High Court clearly refers to a “proceeding before any inferimr 
criminal Court.** The phrase ** or otherwise *' does not give the Magistaate the 
power to question the propriety of a judgment or sentrafce by a superior criminal 
authfnity.* A District Magistrate Is not, therefore, empowered to make a reference 
to the High Court questioning the propriety of a judgment by a Sessiona Judge,* 
but he can ask the Public Prosecutor to move the High Court.** A Sessions Judge, 
however, can act under the sectkm if not satisfied with the order of a District Magis- 
trate.” 


* Ckmdi Appa Baau, (1019) 48 Bfad. 
380. 

* Haii Dam Sanyal v. SarHulhit 
(1888) 16 Cal; 608, 619, v.B. 

* JSai^amaiai, (1888) 6 Mad. 872. 

* DonmuBBomi Na^akt (1027) 62 
Mad. 166 i Vasrjfioandaa, (1902) 27 
Bom. 86, 4 Bom. L. R. 770 j Ram Lai 

(1888) 6 AIL 40. '• 

* KnAagma Jlfapiah, (1908) 27 Mad. 

54. * 

* Muddah Chatt^ (1906) 80 Mad. 
224. 


« Folov, (1888) Unrep. Cr. C. 407. 

* Karamadi, (1896) 28 Cal. 250; 
Jamna Bait (1006) 28 AIL 91; Wa»tmi» 
(1028) 6 1^. 11. 

• LabOt (1916) 41 Bom. 4T, 18 

Bom. L. R. 796; Ijprisftiu^ (1904) 6 
Bom. ,U. R. 1099; Ckmga, (1914) 86 
AU. 878. . 

** Jabandi, (1895) 28 Cal. 249; 
Skate (1887) 9 All. 862. 

n DofM itfoHdsr V. J<«ao £sl, 
(1896) 22 Cal. 678. 
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Where nSoMioiie Judge Mioe decdinei to make « lefeMaoe to Um SB|^ CSourt 
he is not thenhy ddraiied from mahlng anothm leferenoeia the same case ia view 
of the frots that omne subseqaently to his imcwledge.^ 

section does not autlicnise the Sessions Judge or Bft^pstrate to refrr his 
own order with a zeoommendation that it be altered.* 

Acquittal order.—The Calcutta, the Bladtas, and the Lahore Hig^ Courts 
have held that this section does not permit a reference by the District Magistrate the 
object of wldch is to have an order of acquittal passed by an inferior Court set 
aside.* The XUahabad ED^ Court has held that in a case of acquittal the powers 
of the Dismct Magbtmte under this section are not shut out by sulhs. (d) of s. 480 
because the Frovhieial Govnament could have appealed and has not done so.* 
The Fatna High Court is also of the opinion that such a reference is oonqieteat to a 
SessionB Judge.* 

439. (1) In' tibe case of any proceeding the record of whidi has 
Hiirh nmwf:* called for by itsdf or which has been reported 

orders, or which otherwise comes to its laiow- 
led^, the High Court may, in its discretion, exercise 
any of the powers confenred on a Court of Appeal by sections 428, 426, 
427 and 428 or on aCourt by section 888, and may enhance the senl^ce; 
and, when the Judges composing the Court of Revision are equally 
divided in opinion, the case shall be disposed of in manner provide by 
section 429. 

(2) No order -imder this section shall be made to the prejudice of 
the accused unless he has had an opportunity of being heaid either 
personally or by pleader in his awn d^ence. 

(3) Where the sentence dealt with under this section has been pass* 
ed by a Magistrate acting otherwise than under section 84, the i^urt 
shall not inflict a greater punishment for the offence which, in the opinion 
of such Court, tiie accused has committ^, than might have been 
inflicted for such offence by a Presidency Ma^tcate or a Magistrate of 
the first class. 

(d) Nothing in this section applies to an entry made under section 
278, or shall be deemOll to authorize a High Court to convert a finding 
of acquittal into one of conviction. 

(5) Where under this Ci^e an appeal lies and no appeal is brought, 
no proceedings by way of revision shw be entertained at the instanceof 
the party who could have appealed. 

(6) Notwithstanding anything contained in this section, any con* 
victed person to whom an opportunity has been given under sub-section 
(2) of snowing cause why ms sentence should not be enhanced shall, in 
aimwing cause, be entitled also to show cause against his conviction. 

COMMENT.—^The jurisdiction exercised by the High Conit under this section 

is calied levisional jurisdiction. It is very wide indeed. The Cknirt may interfere 

• 

* Sitaram» <1927) 29 Bom. L. R. har (1928) 5 Lab. 16. 

4M>. • K BaOtir, (1980) 58 AIL 42, not 

* Bamaais T^aluar, (1988) 18 Pat. folfowing ShOkh Amb^-ud-din, (1902) 

150. 24 All. 846. See also Madar BoMsA, 

* HriOdhah Mandtd v. Ahadhaut (1902) 25 AU. 128. 

Mmiddlf (1010) 44 CaL 708; Sfnnu • Wazir ISunfra, (1928) 7 Pat, 
Goundm, (1914) 88 Mad. 1028; AiA- 579. 
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to test the comctness^ legality or even the propriety of any finding, aailcnee or 
order. It may also interfere to examine tke regularity of any prooeedinga It 
ean exerctae all the powers of an appellate Court $ but it m ay go ftirthw and enhance 
the sentence. The limits placed on the revisional powers are (1) that the sentence 
cannot be enhanced beyond the powers of a Presidency Magistrate or a Magistrate 
of the first class; and (2) that finding of acquittal cannot be converted into a finding 
of conviction. This jurisdiction can be invoked in any one of the three ways: 
(a) the High Court can act on its own initiative; (b) the case may be reported to the 
£0^ Court under s. 488, and (e) the person aggrieved can make application. 

Snh-aecHon (4). —The High Court cannot convert a finding of qjcquittal Into 
one of conviction.* But where there is no appeal either by the Crown or tte accused, 
but only a revision petition by a private complainantv the powers of the High Court 
under this section are exactly the same as the powers of a Court of appeal conferred 
by s. 48SS, 426,427,428 or a. 888. Under s. 428 the High Court can oid» the accused 
to be re-tried by a Court of competent jurisdiction.* It is, however, open to the 
High Court to set aside an orde. of acquittal and direct a re-trial if there is a case of 
non-rpcording of evidence or improper recording of inadmissible evidence.* If the 
High Court has set aside an order of acquittal but declined to direct a new trial, it 
Is still open to the authorities to prosecute the accused for the same offence in a 
proper case.* 

Sub-section (5).—The High Court does not interfere in the exercise of Ha 
powers unless all other remedies provided by law have been exhausted.* When 
a party who could have appealed has not appealed, the High Court will not entertain 
his application in revision.* In a case of acquittal, the powers of the District Magis¬ 
trate* or Sessions Judge* to take action under s. 488 are not dmt out by this sub¬ 
section because the Provincial Government could have appealed and has not dose 
so.* 

Sub-section (6).—^Enhancement of senteture.—The sentence can be enhanced 
by the High Court alone and only in its revisional jurisdicticm. The Bombay High 
Court has held that where a reference is made to the High Court to enhance the 
sentence passed by the Magistrate and the High Court has issued notice to the accused 
It is competent to the accused on showing cause against the notice of enhancement 
to challenge his conviction as well.** The Bombay High Court has also held that 
where an appeal by an accused against his conviction %iaB been dismissed by the 
High Court, and subsequently proceedings are taken for enhancement of the sen¬ 
tence, the accused in showing cause against such enhancement cannot be heard to 
show cause against his conviction as this would offend the priucipJe of finality of 
judgment as embodied in s. 869.** It is neither necessary nor desirable for the 


* Kishan Singft, (1928) 55 I. A. 
890, 80 Bom. L. R. 1572, 50 All. 722, 
overruling BaU Reddi, (1018) 87 Mad. 
119; Rame^hvaar, (1929) 81 ^m. L. 
R. 520, 58 Bom. 514. 

* FrdUtp Singh v. Hamam Sin^, 
[1942] Lah. 125. 

* Ma Nffein v. Maung Chit Hpu^ 
(1929) 7 Ran. 588. 

* Yemanya, (1986) 80 Bom. L. R.^6. 

* Ata Bakhah, (1884) 6 All. 484. 

* Dayal Singh, (1986) 17 Lah. 604^ 
Jamnadaa NatMi, (iMfis) 80 Bom. L. 
R. 82, [1087] ^m. 268; AU Hoaaain, 


[1941] 1 Cal. 417. 

* Bashir, (1980) 58 All. 42. 

* Ram Khetawan v. Shea Naodan, 

(1981) 54 All. 418. ^ 

* Bashir, sup. 

** Manant Mehta, (1925) 49 Bom. 
802, 27 Bom. L. R.rl84S. See Ahmad, 
(]034> 86 Bom. L. R. 1126. 

** Jora5Aat£isanf*Aaf,(1026)28Boia. 
L. R. 1051, 50 Bom. 788, holding 
that the observations to the c<HitTaiy 
in Emperor v. Mongol, (1924) 27 Bom. 
L. R. 855, 49 Bom. 450, 452, were 
sbtteT; JNga Ba Saingt [1940] Ran. 145* 
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Hl|^ Court to issue a notice for enhanoement of sentence at the time of tlm adi’ 
misskm of an appeal. It is, howeveif open to consider the question <rfen|iaiioeineait 
€t sentence after the appeid has been heard.* Subsequently the Bombay Hi|^ 
Court has held that where a petition for revision by the accused against his eon- 
viethm and sentence has been dismissed and notice to enhance his sentence, baa 
been subsequently issued on an application by the Crown, the accused cannot, at the 
hearing oftbeapplicati<m for enhanoement of the sentence, be re-heard on the merits 
of his convicUon. This sub-section operates as an exception to sub-s. (6) and not 
to any other section of the Code, and does not give an accused a right to be heard 
against his jionviction if such a right is in conflict with other provisions of the Code.* 

A full bench of the Lahore High Court, differing fkom the Bombay High Court, 
has held that where a oonvicteh person is called upon to show cause why his sentence 
should not be enhanced he is entitled to show cause against his conviction notwith¬ 
standing the foot that his petition for revision of the order by whSeh he was convkted 
has already been dismissed in limine under s. 485. The true interpretation of this 
clause is that it gives an unlimited right to the accused to whom a notice of 
enhancement is issued undor cL (i?) to diow cause against his conviction and the 
Judge is bound to go into the evidence with a view to find himself whether the 
conviction can be sustained. This ri^t accrues to the convict on service of notice 
of enhancement of sentence and cannot be negatived by anything that has preceded 
the issue of that notice. It is the Judge hearing the enhancement petition who has 
to give an opportunity to the convict to challeiige his oonvtcti<m before him and to 
satisfy him t^t the conviction is unsustainable. That Judge cannot substitute for 
his satisfoction the satisfoction of some oAer Judge in the matter. It is a coi^> 
tion precedent to the passing of a prejudicial mder against an accused person that 
he has another opportunity of establishing his innocence, even if he has foiled to 
do so before.* 

In the exercise of its revisional powers, a High Ckmrt, upon having the record 
of a criminal proceeding brought to its notice by an appeal from the conviction 
therein, can call upon the appellant to show cause why the sentence should not be 
enhanced, and having heard and dismissed the appeal chn forthwith enhance the 
sentence under the revisional powers although precluded by s. 428 from doing so in 
the appeal.* ^ 

The Calcutta High Court has held that in a trial by jury the convicted person 
is not entitled under this sub-section to go behind the verdict of the jury and show 
tiiat the conviction was wrong upon the evidence.* The Madras High Court has 
also held that he is not entitled in showing cause against his conviction under this 
sub-section to go into the facts of the case where he has been convicted as a result of 
the verdict of a jury. He has only the same right as he has when he comes before 
the Court by way of an appeal under s. 428, and his position is not different merely 
because an enhancement of sentence is sought for by the Crown. The words ** not¬ 
withstanding anything contained in this section '* In this sub-section cannot by 
implication iwerride the express and imperative provisions of s. 428.* Similarly 


* Ramchandra, ^1082) 85 Bom. L. 
Bm 174. 

* Mntkrehand, fl984) 88 Bom. L. R. 
954. 

■ Mta Mahammadt [1944] Lab. 391, 
VJB. 

« Chunbidya, (1984) 62 I. A. 86, 


37 Bom. L. R. 160, 57 Ali. 156; EAoda- 
buse Ue^, (1983) 61 Cal. 6. 

t Abif Shaikh^ (1085) 62 Cal. 052; 
Kmdabujs Hafit lUd. 

• ■ Rainasd^epathy Ooundan v. Ptiblic 
Proseeutor, Madras, (1986) 50 Mad. 904. 
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tbfe Bombay Court has held that where his oonvietlon is based«»the vetdkt 
of a Jmy, the appellant has no greater ri|^t appeal than he possesses under s. 488 
and is not at liberty to diallenge the foots or assail the verdict.' Aodordii^ to> the 
ASIahabad tTtgh Court he is entitted to questiMi the conviction by sbcnring only that 
the Judge misdbceoted the jury or that the jury misundentood the law laid down by 
tte Judge hi Us ofamge.* 

^Rte Hi^ Court does not exorcise the power of enhancing a sentence in every 
case in which the sentence passed is inadequate. The mere foct that the IB|h Court 
would itself, if it had been trying the case, have passed a heavier sentinee than that 
wfdch the trial Court had passed, is no reason for enhancing the sentence. The 
Hi^ Court Mrill interfere only where the sentence passed is manifestly and grossly 
inadequate.* » 

A District Magistrate, a ’Sessions Judge, or the Government Pleader may 
draw the attention of the High Court to a sentence with a view to its being en¬ 
hanced ; or the High Court can of its own motion send for the record and take 
action ^th a like object. Acctiding to the Bombay High Court it is not (q>en 
to .a private party to apply to the High Court for enhancing a sentence passed 
by a Bubqrdinate Court. He can only draw the attention of the Government.* 
The Allahabad and the Calcutta High Courts arc of the i^inion that a private 
peitou can move the High Court in revision for enhancement of the scntoioe 
passed by a Sessions Judge,* but not as of ri^t.* The Nagpur Hi^ Court has 
held that, in a proper ease, on the application of a private person, who was the 
complainant, the High Court has power to chance a sentence.' The same is the 
view of the Rangoon High Court.* The Chief Court of Oudh has held that the 
High Court has power to enhance the sentence of an accused on the application 
of a private person, but it should not entertain an application by private parties 
for enhaneement of sentences, as Courts should not be allowed to become tools 
in the hands of members of the public in giving vent to their private animosities. 
Further, in dealing with applications for enhemcement of sentences, the High Court 
should have regard to what those responsible for maintenance of peace and order 
in the locality think of the matter, and where therefore an application for enhanee- 
mmit is rejected by the District Magistrate, as he does not consider it necessary 
in the interest of justice, the High Court should not interfere.' 

The sentence to be enhanced must exist in point of fact. Where the accused 
has already served put his sentence, and is at liberty, the Court cannot enhance 
the sentence.'* 

Reduction of sentence.—If on appeal the High Court is of the opinion that 
the sentence passed on the accused is too severe, a notice should be served on Govern¬ 
ment to show cause why the sentence should not be reduced. The record should 
also be sent for. The notice and appeal should be heard on the same day. If. 
after htoring the Government Pleader, the High Court comes to the conclusion 
that the sentence ought to be reduced, it can reduce it under its revuional powers." 


' Rmnifi VaUt, [1940] 48 Bom. L. 
R. 475, [1840] Bom. 600, commenting 
on Bamekandra, (1982) 85 Bom. L. 
R. 174k, 

* RfsftnwifUriA. [1987] All. 80S. 

* Indenhand, (1934) 36 Bom. L. 
R. 964 ; Hla San, [1941] Ran. 595. % 

« Nagji Dula, (1924) 26 Bom. L. 
B. 188,48 Bom. 858. ^ 

* Man Singh v. Btoti, (1980) 53 
AIL 228; AK Ahabbar v. Rdaem AS, 


(1929) 81 Cr. L. J. 209. # 

« Nosfir jKAan,jl941] All. 465. 

' Shankar v. &tnta, [1942] Nag. 277. 

• M.T. Das V. D. Aboo, (1980) 
8 Ran. 578. 

* Thakur Din and Bhagaian Din v. 
Sam NaOi, (1989J14 Luck. 401. 

" JagatSin^, (1920) 1 Lah. 458. 
" BMDhankor, (1986) 89 Rom. L. 
R. 74, [1987] Bom. 865. 
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Rttvlaioii jorlsdictlmi.—OoMtloii of feet.—Tbe tenns ct the aeotleB oie 
wide enougb to peemit interfeteooe wMi flncUngn of facta; but a pmettce of hHig 
standing has grown iqp to confine Uie exercise of the J^sdlcUon only to ^paea- 
tions of law.' Yet the Court does interfere with flnding« of facts ** wiiere 
there are weiyexcqttional grounds fur its intofteace .... in fee interests of justice”* 
or where there are such exoeptionid grounds. e.g.. a misstateinent of evidenoe by 
fee lower Court, or a misoonstruotion or imarwiding of documentary evidence^* 
or fee placing by festt Court of fee onus of proof on the accused contrary to the law 
of evidence,* *ok to prevent a gross and palpable feUure of justioe,* or where fee 
finding of fjet depends on a oorreid interpretation of the law,* or where the lower 
Courts have approached the case from a wrong point of view and the evidence 
■ produced has not received du« consideration, or where fee flndthgs of Ihct are not 
based on evidence on record and are proved to be wrong from the record itself, or 
where the judgment of the lower Courts is palpabty wrong, or where the case appears 
to be doubtfiil against the accused and the bmeflt of doubt has not been given.* 
But the diaereti<Hk ought not to be raystalliaed; it shoidd be untrammeUed and free 
eo as to be feiriy exercised according to the exigencies of eafe case.* 

Pending trlaL—The High Court can interfere at any stage with the proceed* 
ings of a Magistrate in a pending trial,* where ” there is some manifest and patent 
injustioe apparent on the fece of the fwooeedinga and calling for pron^redraH."" 
But ” no hard and feat rule can be laid down as regards fee class of cases in vdiich 
the High Court will interfere.”" There is, however, no interiocutory revision against 
a Magistrate's decision that he has jurisdiction in a case."*^ 

Quaahlng of proceedings.—^The High Court has jurisdiction to quash crimi¬ 
nal proceedings pending in the Court of a Magistrate. ” Quashing of proceedings ” 
is a term of compendious connotation, and the practical result ia the setting aside 
or reversal of the order iwitmting the proceedings." In applications to quash pend¬ 
ing proceeding, the High Court will only interfere in exceptional cases sudh aa where 
a person is being harassed by an illegal prosecution ; or where there is some manifest 

' Sa/dutram Nago, (1002) 4 Bom. • Roahan Singh^ [1040] All. 751. 

L. R. 086; Hear Pnuad Daa, (1018) * Bam NSth Dave, (1948) 18 Luck. 

40 Cal. 477, 500, f.b. ; Bkanoo Jioaji 408. 

V. Mum Dajfol, (1888) 12 Born. 877. • Bankairam LadUram, (1004) 28 

* Chagan Dagaram, (IBOO) 14 Bom. Bom. 588, 6 Bom. L. R. 870; PAofetr 
381, 8861 Buransaha, (1004) 6 Bom. Mambd v. Madar Mandal, (1080) 58 
L. R. 1006; Vmakant, (1007) 0 Bom. Cal. 1081. 

L. R. 706; NandeyappagBavda, (1906) * Bamanathan CheUigar v. Subrah- 

S Bom. L. R. 851; Naragem Shimam, manya Ayyar, (1084) 47 Mad 722; 
<1007) 9 Bom. L. R. 1885, 82 Bom. Nageakempa Pai, (1895) 20 Bom. 548; 
111; Abdul WeMd Khan v. AbduUah SMpeat Chandaoarkar, (1997) 80 Bom. 
Khan, (1088) 45 All. 656, 861; Ahaan- L. R. 70, 52 Bom. 151; Chandi Per- 
tiUah Khan v. Manaukh Bam, (1014) ahad v. Abdur Bahman, (1894) 22 
86 All. 408, 405. Cal, 181; Jagat Chandra Mamandar, 

\ B. O, TUak, (1004) 6 Bom. L. R. (1890) 86 Cal. 786; Hart CAoron v. 
824, 28 Bom. 4TO. Gfrife Chandra, (1010) 88 Cal. 68. • 

A Ganeah BakBotU Modak, (1809) " Jogof C^emdra Meaumdar, sup., 

12 Bom. L. R. ^1, 84 Bom. 878; p. 791. 

Nandagigppagfmda, supra. u Kuppumemi Aigar, (1015) 80 

• * maanadkOt, aapi Vmakant Bab Mad. 661, 664^ 
teani, (1007) 9 'Bom. L. R. 700; i* Kanakt Bean Khoala v. J2. L. 

B^ragan Shivram, sup.;- AkaanntteA DikakU, (1925) 1 Luek. 48. 

Kkan V. ilfatisMkh Bam, sim.; a t* s, C. MUra v. Bega KM Charon, 

Abdul Wahid Khan v. AbduUah KMm, (1997) 8 Ludk. 267, 290. 

aaap. 
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and patent injustice apparent on the face of the proceedings and calling foe pronipt 
redress; where the evidence on record for th^ prosecutimi clearly does not justify 
a chaige of any offence; or where the trial is on the fooe of it an abuse of the process 
of the Court.* 

Order of dtocharge.—^The High Court can in revision set aside an order of 
discharge and direct that the person so discharged be oonunitted for trial.* 

Order of acquittal.—^The High Court does not ordinarily interfere in revbioir 
with an order cf acquittal, on the broad ground that it la always open to the Pro* 
vincial Government to appeal agidnts it.* It will only interfere on the ground of 
escoeptional requirement of justice,* or at tiie instance of public bodies.* or where 
tlwre is some glaring defect either in the procedure or in the view of the evidenor 
taken by the Court below.* It ia only when the record is incomplete or there is 
a flaw in jurisdiction or the finding is manifestly wrong or perverse that the Hi]^ 
Court will Interfere.* It will not as a rule interfere with an order of acqidttal at. 
the instance of a private party, except where such interference is urgently demanded 
in the interest of Justice.* Cases of dwfiunation form an exception to this general 
rule, as in such cases, which from their very nature affect private parties and not 
the public. Government would usually be unwilling to interfere.* The word “ ac¬ 
quittal ” is not confined to a complete acquittal on all the charges framed.** 

Expiry of aentance.—^The High Court can interfere with a conviction even 
after the expiry of the sentence, in cases where, for instance, a man's status is alter¬ 
ed by his conviction or his prospect of ftiture emplo]rment is jeopardised.** 

Death of convict.—The High Court can revise conviction and sentence even 
after the death of accused.** 

Order to compound.—^The High Court can in revision give leave for the 
composition of an offence.*' 

Review.—Under this section the Hi|^ Court has no power to review its judg¬ 
ment pronounced on revision in a criminal case.** 

Revision application by third party.—^The High Court can exercise its revi- 
skmal Jurisdiction under tlus section at the instance of a person who is a total stranger 

* Sherazeet [1941] Rah. fi99. iSifem Rai v. Bkagmat Data, (1928> 

* PuUie Prosecutor v. Potmunoami 5 Pat. 25 ; Cantonment Board of Dinapare 
Naydk, (1927) 62 Mad. 156; Far- v. Dwaxka Prasadt (1941) 21 Pat. 
jiaandaSt (1902) 27 Bom. 84, 4 Bom. 102; Qanped Hao, [1944] Nag. 170. 

L. R. 779; Haii Doss Sanycd v. Sari- * Ahmedabad Municipality v. Afa- 
tuUa, (1888) 15 Cal. 608, 019; Ram gankd, (1906) 9 Bom. L. R. 150. 

Led (1888) 8 All. 40. * KamiMw Prasad^ (1927) 2 Luck. 

' JoUa v. Porshoftam, (1928) 25 680. 

Bom. L. R. 488; Kangedi Sardar v. * Pastap Sir^h v. Harman Sing^, 

Rama (Aharon BhaUadkarjee, (1911) 88 (19421 Lah. 126. 

Cal. 786; Paujdar Thakur v. Kad * Chhaganlal v. Kisni, [1987] Nag. 

Ckatcdhuryt (1914) 42 Cal. 612; Asu- 168; Raghunathmed v. Punram, [1988], 
look Dos CS^pfa v. Puma Chandra Nag. 157. 

Qhosh, (1922) SO Cal. 159; Qqyyum * Vinayak AJhmaram v. Shantaram 

V. Paiyaz AHt (1904) 27 All. 859; Janardant (1941) 48 Bom. L. R. 787. 

iStfnm* Qoug^fm, (1914) 88 Had. 1028; ** Shivprdreeyaj (1924) 48 Bom. 610. 

SanharaNnga Mudtdiar v. Narauema 26 Bom. L. R. 488. 

IfudhNar, (1922) 45 Mad. 918, v.n.; ** dtnka, (1884) 7 All. 185. 

OuUi Bhagat v. Haredn Sing^, (1928) *' JDongi^ Andafi. (1878) 8 Bcmdp 

2 Fat. 708. r 564. 

* Faredoon Cauagii, (1917) 41 Bo^ ** Rampiyari, (1909) 82 AIL 158; 

560, 19 Bom. L. R. 854; VelUa/anam- a Skiboo, (1922) 45 All. 17. 

balam v. Solai Servai, (1915) 89 Mad. ** C. P. Fox, (1885) 10 Bom. 178 

505; Mog/cd Beg, (1918) 42 Mad. 109; V.B.; Durga Charon, (1886) 7 All. VlfL 
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to the prooeedfiigi. If the illegality of a piooeeding is Iwoui^ to the notioe of 
the Court, it b immatetfal aho 4poa ao—whether he be a party or a atranger— 

aad the Court ahould take action of Ha own acomd.^ 

ParQr In contempt of Court .—A party who b in ccmtempt of Court cannot 
be heard in criminal tevbion, nor ia bis counael entitled to an audience.* 

Optional with 440. No party has any right to be heard either 
Court to hear personally or by pleader before any Court when exer- 
P“**«** , cising its powmrs of revision r 

Provide that the ^urt may, if it thinks fit, when exercising such 
powers, hoar any party either personally or by pleader, and that nothing 
m this section shall be deemed to affect section 489, sub>section (2). 

COMMENT.—In revbimial juriadiction, a party cannot inabt upon beii^ 
heard by the Court. The Court haa a discretion to bear a party. Thb rule applies 
to an accused as well as to a complainant.* 

In the trial Court an accused persmi “ may of right be defended by a pleader * 
(a 840). In the appealXkmit, the appellant or his pleader must have “ a reasonable 
opporhinity of beiog heard in support of hb appeal ** (a 421). When a case comes 
np by way of reference, there are no express provisions in the Code entitling the 
parties to appear as of right; and in one case, the Bombay Court^ denied 

the right to the accused. Coming to revbional jurisdiction, before an order to 
make ftiither inquiry b passed against a person who has been discharged, such 
person should have ** an opportunity of showing cause ** (a 480). Similarly, no 
order can be passed under s. 489 to the prejudice of an accused, ** unless he hsui 
had an opportunity of being heard either personally or by pleader in hb own de> 
fence.'* 


In the High Court, it b the practice to hear pleaders in revbion.* But a counse 1 
has not got any general right of being heard at all in revision.* 

441. When the record of any piuceeding of any Presidency Magis¬ 
trate is called for by the High Court under section 
485, the Magistrate may submit witfi the record a 
statement setting forth the gibunds of his decision or 
order and any facts which he thinks material to the 
issue; and the Court shall consider such statement 
before overruling or setting aside the said decision 


Statement by Pre* 
aidency Magistrate 
of grounds ofhbde. 
cbfon to be consi¬ 
dered by Hig^ 
Court. 


or order. 


442. When a case is revised under this Chapter by the High Court, 
High Court's or- shall, in manner hereinbefore provided by section 
dee to be certified to 425, certify its decision or order to the Court by which 
lower Court or the finding, sentence or order revised was recorded or 
Magistrate. passed, and the Court or Magistrate to which the 

def^sion or order is so certified shall thereupon make such orders as are 
conformable to the decision so certified ; and, if necessary, the record 
shall be amended in accordance therewith. 


* BMhfthivar ProMod SMuot (1088) J Deoamat (187S) 1 Bom. 414. 

56 All. 158, F.B. * Ram Nihore Umar, (1911) 8 A. 

■ Sheamandil, [10881 All. 901. d*, J. R. 287. 

* Skamdaaanit (1920) 81 Bom. L. * Satnarain Jjai, [1940] All. 589. 
R. 1144. 
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PART VIII. 

SPECIAL PROCEEDINGS. 


CHAPTER XXXIII. 

Special provisions relatino to cases in which Euiu>pean and 
Indian British subjects abb concerned. 

This Chapter applies to offences punishable with imprisonment alle|^ to have 
been oommitted outside a presidency town. The fl|^t step to be taken to secure 
Miat such a case shall be tried under the provisions the Chapter is a claim to be 
made by the accused person before the Sfagistrate. Unless such a claim is made 
at one of the stages indicated for the trial of a sununmis-case or of a wamatHawe, 
mr tat the inquiry preliminary to comrutment. the provisions of the Chapter will 
not afqdy. The Magistrate thor makes suKdi inquiry as he thinks necessary. As 
a guide to the Magistrate in coming to a finding as to whether the case diou l d be 
tried under the provisions of the Chapter or not* it is provided that if the com* 
plainant and the accused persons or any of them are respectively European and 
Indian British subjects or Indian and Europeui British subjects* he shall find that 
the case should be tried under the provisions of the Chapter. For other oases 
with whiidi both European British subjects and Indian British subjects are connect* 
ed the Magistrate must be satisfied that it is expedient fbr the ends of justice that 
the case riiall be so tried. If the Magistrate rejects the claim* the person has a right 
of appeal to the Sessions Judge whose decision is final, and if the claim is rejected 
by the Magistrate, the Magistrate is required to stay the proceedings until the ex* 
piration of the period allowed fat the presentation of the aiqieal, or* if an appeal 
is presented* until it has been decided. The period allowed for the presentation 
of an appeal is fixed by Article 156A of the Indian Limitation Act, 1908, at seven 
days. The persons wlm will be included within the term “ complainant ** for the 
puipdse of the provisions are defined by section 444. The procedure in summons* 
cases punishable with imprisonment is then laid down. For warrant-cases which 
would normally be triable under the provisions of Chapter XXI of the Code* if 
it is found that the case ought to be tried under the pro^Hsions of this Chapter a 
Magistrate is required* if he does not discharge the accused, to cmnmit the case for 
trial to the Court of Session, whether the case is or is not exclurively triable by that 
Court. Normally in the Court of Session the case will then be tried by a Jury of 
mixed nationality* the majority of the jurors being eitimr Indians or Europeans and 
Americans according as the accused person is an Indian or a European subject of 
His Majesty.^ 

A claim to be tried under the provisions of this Chapter is wholly diflieient 
firom a claim to be tried as a European British subject or an Indian British sulM^ 
or an American. It b the latter claim mily which is dealt with in Chapter XLWA 
in which as. 628A and 528B occur. So tat am the teoBaot claim is oonoernad* the 
question of status of the claimant does not always arise, as is<svidmt from the 
provisions of s. 448 (1) (6). Whereas in a olaim*to be dealt with aa a Eenopei^ 
British aubject* or an Indian British mbject, or a European not Wing a EuMpean 
Kitish subject or an American* tiie cuunumt has to prove his own status* ia a claim 
to be tried under the provisions of this Chapter the claimant may or may not have 


* S. O. R. 
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to do MK If the latter claim is baa e d iqMm a. 449 (I) (bh the dahnant will have to 
prove that the oomplalaant, and the a aeu a c d peiwma, or any of them, are, reapeotive- 
lytBinppeaaaiidlbidianBritidiaubleota. Ifiti8bMed<Mia.448(f)(h)thedaiiiiaat 
will have to prdve that, in view of the oonnectUm with the eaae of both a Eiuopean 
Biitidi Bubject and an Indian Britiah aubject, it ia expedient for the ends of jnatioe 
that the oaae should be tried unda the fwovinqna of this Chapter; this may or may 
'not Involve a question of the claimants own atatua. It will also be seen that a. 928A 
ia ^cpreaaly limited in its operation to a case to whidi the ptovitions of this Chapter 
do not iqiply. had a. 5iS8B relates only to such cases as axe contemplated by s. 528A 
and a. 449, under whidk the right of appeal is claimed in this Chapter; consequently, 
ss. 528A anti 528B can have no application to s. 449.^ 

443. (2) Where, in,the course of the trial outside a presidency- 
Determination town of any offence punishable with imprisonment, 
rmrding applica> the accused person, at any time before he is commit- 
binty of this ted for trial under section 218 or is asked to show 
®**P**'* cause under section 242 or enters on his d^ence un¬ 

der section 256, as the case may be, claims that the case ou^ht to be 
tried under the provisions of tiiis Chapter, the Magistrate inqi&ng into 
or trying the case, after making such inquiry as he thinks necessary, and 
after allowing the accused person reasonable time within which to 
adduce evidence in support of his claim, shall, if he is satisfied— 

(a) that the complainant and the accus^ persons or any of them 
are respectively European and Indian British subjects or Indian and 
EuroTOan Brituh subjects, or 

(0) that, in view of the connection with the case of both an 
European British subject and an Indian British subject, it is e3q>edient 
for the. ends of justice that the case should be tried under the provisions 
of this Chapter, 

record a finding that the case is a case which ought to be tried under the 
provisions of tiiis Chapter, or, if he is not so satisfied, record a finding 
that it is not such a case. • 

(2) Where the Magistrate rejects the claim, the person whom'it 
was made may appeal to the Semons Judge, and the deciraon of the 
Sestions Judge thoneoif shall be final and sh^l not be questioned in miy 
Court in appeal or revision. 

(3) yniere the Magistrate rejects the claim, he shall stay the pro¬ 
ceedings until the ^q;iiratkni of the period allowed for the presentation 
of the appeal or, if an appeal is presented, until it has bemi decided* 

COMMENT.—The xight to make a claim that the case ongfat to be tried 
wider the provfaloika eC this Chapter ia an absolute right of tiw aeciued and oannot 
be dsAmted eaeopt on the merits, and in order to come to a finding on the merits, 
llis |fagtatrata is xequixed to Iblkrw the proeedure laid down in tiie seotkm wUch is 
rasuwaioty. It is 1^ to Us lUseretion to make sudi inquiry as he thinks necessary, 
but it is not open to him on any grounds whatsoever to refUse the aootMed person 
reasonable time and opportanHy to adduce evidence in sni^wst of Us daim. If 
b^deas fo, Ua order ia laapropef and should be set aside. Ihe words lejeots 
the date ** in sub4. (g) must mean ** rejectsghe daim on coming to a flnmig on 
the merits of the date ia oompUanoe with the provisions of sub-s. (J) of s. 449.*** 

> fifertedUS. (1094) 52 Cal. 3«r. > A'ifya Nanda Sharma, (1997] fi 

860^1. Cal. 741. 
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Sub-sectUm (2).—Where a fiessione Judge haa oome to the conduiion that 
the special procedure of this chapter ought tiot to apply in a case. It is not open 
to the High Court to say that it ought to apply. But if the provisions of the Code 
have been entirely ignored, the High Court tuu power to put the matter right*' 

444 . For the purposes of section 448, “complainant** meandany 
u* « person making a complaint or, in relation to any case 

«oS5?aSlrit.*’ ” which cc^nizance is taken under clause (h) of 

section 190, sub-section (i), any person who has 
given information relating to the commission of the offence within the 
meaning of section 154 : 

Provided that a Public Prosecutor, a public servant, a member, 
<^oer or servant of any local authority, a railway servant as defined in 
section 3 of the Indian JRailways Act, 1800, or an officer or servant of any 
company, association •or other body to which the l^vincial Government 
may, by graeral or special order published in the Official Gazette, declare 
the provisions of this section to apply, shall not, by reason only of the 
fact that he has made a complaint of, or given information of, an offence 
in his capacity as such Public Prosecutor, public servant, railway ser¬ 
vant, member, officer or servant, be deemcid to be a complainant within 
the meaning of this section, nor shall a police-officer be so deemed by 
reason only of the fact that a report under section 178 relating to a ease 
has been xnade by or through him. 

445. (I) Where a Magistrate or a Sessions Judge decides under 
section 448 that a case ought to be tried'under the 
mmmw^^aes. ** provisions of this Chapter and the case is a summons- 

case, the Magistrate trying the same shall direct that 
the case be referred to a Bench of two Magistrates and shall send a 
copy of such order to the District Magistrate who shall forthwith provide 
for the constitution of a Bench of two Magistrates of the first class, of 
whom one shall be an European and the other an Indian, for the trial 
of the case. 

(2) Where the M^istrates constituting the Bench which a c a«e 
is ^ed under this section differ in opinion, the dkse, together wi^ their 
opinions thereon, shall be laid before the Sessions Judge, who may 
examine any p^y or recall and examine any witness who has alr^y 
given evidence in the case, and may call for and take any further evidence, 
and shall thereafter pass such judgment, sentence or order in the case as 
he thinks fit and as is acoordinn to law. 

(3) Any person convicted by a Bench under this section shall have 

the same right of appeal as if he had been convict^ by a Hfb^strate of 
the first cli^. and any person convicted by a Sessions Judge under sub* 
section (2)'shall have the same right of appeal to the High Court hs if 
he had been convicted by the Sessions Judge at a trial held by the 
Sessions Judge under this Code. « 

In any case in which it is impra^cable to constitute a Bench 
in acrordanw with the provisicCns of sub-section (1) in Wy district, the 
District M^strate shall transfer fjie case for trial by a like Bench to 8u<^ 
other district as the High Court may, by geneavd or special order, direct. 

* iVifhs* tfanda Shama, (1987] 8 Gal. 741. 
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' (4) Notwithstanding anything contained in this section, the Pro* 
vindal Government may, by notification in the Official Gazette, direct 
that all summons-cases tried under the provisions of this Chapter In any 
district specified in the notification shall be tried as if they were warrant- 
cases in accordance with the provisions hereinafter in this Chapter laid 
down for tiie trml of warrant-cases. 


Procedure 

warraat-cases. 


446. (1) Where a Magistrate or a Sessions Judge decides under 
section 448 that a case ought to be tried under the 
' provisions of this Chapter and the case is a warrant- 
case, the Mi^strate inquiring into or trying the case 
shall, if he does not dischjuge the accused under section 209 or section 
258, as the case may be, commit the case for trial to tiie Court of Session, 
whethw the case is or is not exclusively triable by that Court. 

(2) Where an accused is committed to the Court of Session under 
sub-section (J), the Court shall proceed to try the case as if the Mcdsed 
had required to be tried in accordance with the provisions of section 275, 
and the provisions of that section and the other povisions of Chapter 
XXIII, so far as they are applicable, shall apply accordingly ; . 


Provided that where the trial before the Court of Session would in 
the ordina^ course be with the aid of assessors and the accused, or all 
of them jointly, require to be tried in accordance with the provisions of 
section 284A, the trial shall be held with the aid of assessors ail of whom 
shall, in the case of European British subjects, be persons who are Euro¬ 
peans or Americans or, in the case of Indian British subjects, be Indians. 


COMMENT.—^The provisions of this section are mandatory. Before a Magis¬ 
trate makes a commitment under sub-s. (J) of this section, he must consider whether 
there are grounds for di«diarging the accused under s. 209 or s. 258.* ' 

447. If at any stage of an inquiry or trial under this Code it appears 
Court to inftwm to the Magistrate that the ca^ is^ or might be held 
accused persons of to be a case which ought to be tried under the pro- 
ttelr rights in cer- visions of this Chapter, he shall forthwith inform the 
tain cases. aooused person of nis rights under this Chapter. 


448. [Beference$ to Setsiona Judge to he construed as references to 
High Court in Rangoon], Repealed by the Government of India (Adaph 
toHon of liidian Laws) Order, 1987. 

449. (I) Where— 

-_, , .. (a) a case is tried by jury in a High Court or 

Court of Session under ^e provisions of this Chapter, 
or 

p (6) a case which would otherwise have been tried under the provi- 
nons of this Chapter is under this Code committed to or transferred to the 
¥Mgh Court and ^ tried by jury in the High Court, or 

(e) a case is tried by jury in the High Court in a presidency-town 
adBd the Ifigb Citurt grants leave to apppal on the ground that the case 
would, if it had been tried outside a presidency-town, have been triable 
undor the provisions of this Chapter,* 


* K. T. Keshan, (1988) 12 Fat. 707. 
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ase 

thoi, DOtwithBtanding anything contained in section 418 or section 488,. 
sub>section (8)» OT in we letters Patent of any Hij^ Court, an appeal may 
lie to the Hq^^^urt on a matter of &ct as well as on a matter of law, 

(2) Notwithstanding anything contained in the Letters Patent of 
any ]^h Court, the Provincial Government may direct the Public 
Prosecutor to present an appeal to the High Court firom an oc^nal order 
of acquittal passed by the aigh Court in any such trial as is remrred to in 
sub-section (1). 

(3) An appeal under sub-section (1) or sub-section (8)''shall, where 
the Hi^ Court consists of more than one Judge, be heard by two Judges 
of the £Ggh Court. 

COMMENT.—^This section gives the light of Vippeal against the decfadon of 
a Ciouit in three classes of cases: (1) Cases tried by jury in a High Court under 

the provisions of this Chapter, and can <Hily apply to High Courts outside a pre¬ 
sidency-town. (2) Cases which woidd otherwise be tried under the provisions 
this Chapter, but are, under this Code, comnutted to, or transferred to, the High 
Court and tried by jury in the High Court. In these two classes of cases an absolute 
right of appeal is given. (8) Cases tried by jury in the High Court in a presidentqr- 
town. It is covered by cl. (c). The clause is not well drafted, but its meaning is 
that *' the question of status ” is to be decided by the Hi^ Court before leave to 
appeal is granted; and that, if that is decided ni the aocuifed’s favour, he is entitled 
as of right to an appeal.* 

450-463. [Bepeaiedhy8.27ofActXIIofl923]. 


CHAPTER XXXIV. 

Lunatics. 

Tbia Chapter deals with accused who are lunatics. Section 84 of the Indian 
Penal Code deals wiUk ari acouaed who is a hinatic at fAe Hme of the<€ouun{$tion of 
tkt qysnes (sa. 468-471). H an accused is a lunatic of lAe rime the Irfol and thne- 
fore incapable ct making his defonoe, the trying Mogia^te (s. 464) or the Court 
of Session (s. 468) shall ascertain on evidence if the accused is a hiiwtie. If he is 
so ftnmd, fhmi the Magistrate m Court, even if the ease is not bailaldc, may release 
him on an aasuianoe bring given that he will be caicd for. If sudi assamnoe is not 
foithewning, or if he cannot be enlarged on boil, he H detained In aofo custody 
(s. 466). Tlte Magistrate or Court may resume inquiry or trial against the aecnsed* 
at any time (s. 467). If the accused is still faisane, he can again be dealt with under 
s. 466 (a. 468). U, however, the accused appean to be of sound mind at the inquiiy 
or trial, hui was a lunatic when he omnmitted tiie otfenoe, the inquiiy or trial must 
be oonq>leted (s. 468). If he is found to have oammitted tbcr ollenoe, a finding is 
recorded aoooidingly, hut the accused b acquitted (s. 470). In that eventbe b 
detained in safe custody and hb case retorted to the Provincial Goverament 
[s. 471 (i) ]• Whenever a xietson detained under s. 466 b found to be cspolrie of 
making hb defence, he b bled as fuevided in s^des (a. 478)r A person detained 
under s: 466 er s. 471 may, when tiifce b no danger of hb drijtg injury to hiumilf 
or tOi othei*, be either dbriiatged (a/ 474) or he may be made over to the earn of 
a letstion or ficiend (s. 478). ^ 

* Turner, (1888) 82 Oah 686, 646-1; MartktdaU, (1884) 82 Cal. 847. 
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• 464. (i) When a Magistrate holding an inquiry ot a trial has 
Praoedttie in case reason to beAeve that the accused is of unsound mind 
of aocttsed being and cons^uently incapable of making his defence, 

the Magistrate shall inquire into the fact of such 
unsoundness, and shsll cause such person to be examined by the Civil 
Surgeon of tiie district or such other medical officer as the Provincial 
Government directs, and thereupon shall examine such Sur^on or other 
officer as a oritness, and shall reduce the examination to writing. 

(lA) Pending such examination and inquiry, the Magistrate may 
deal withithe accused in accordance with the provisions of section 466. 

(2) If such Magistrate is of opinion that the accused is of unsound 
mind and consequently incapable of making his defence, he shall reccnd 
a finding to that effect and shall postpone further proceedings in the ease. 


COMMENT.—This sectkm may be compared with s. 841. The tanaar 
applies to insane persons: the latter to persons, who are not insane but who cannot 
be made to understand the proceedings, e.g., those who are deaf and dumb.* 

465. (2) If any person committed for trial before a Court of Ses- 

Proordure in case * High Court appears to the Court at his 

trial to be of unsound mind and consequently incapa¬ 
ble of making his defence, the jury, or the Court with 
the aid of assessors, shall, in the first instance, tiy 
the fSsct of such unsoundness, and incapacity, aiid if 
the jury or Court, as the case may be, is satisfied of the fact, the Judge 
shall record a finding to that effect and shall postpone further proceed¬ 
ings in the case and the jury, if any, shall be discharged. 

(2) The trial of the fact of the unsouiuhiess of mind and incapacity 
of the accused shall be deemed to be part of his trial before the Court. 


of person oomn^tted 
before Court of Ses¬ 
sion or High Court 
being lunatic 


COMMENT.—^Where an accused is found to be insane the Court has not 
only to put questioiM to him but should try the fiact of his unsoundness of mind 
by examining the Civil Surgeon or so^ other medical officer.* 

466. (i) Whenever an accused person is found to be of unsound 
of lima- mind and incapable of making his defence, the Magis- 
tie pending invcs- trate or Court, as the case may be, whether the case 
tigatioD or trial. jg qh^ which bail may be taken or not, mity release 
him on nifficient security being given that he shall be properly twen cave 
of and shall be prevent^ from doing injuty to himself or to any other 
person, and for his appearance when required before the Magistrate or 
Court or such officer as the Magistrate or Court appoints in this behalf. 

(2} If the case is one in which, in the opinion of the Magistrate 
^ Court, bail should not be taken, or if si^cient 
security is not given, the Magistrate or Court, as 
, the case may be, shall ord^ the accused to be de¬ 
tained in safe custody in sueh place and manner as he or it may think 
fit, and shall report the action taken t^ the Provincial Gov^nment x > 

Provided that no order for the delation of the accused in a lunatic 
atylum shall be made otherwise thah in accordance with such rules aa 

* tftiMii, (1881) 5 Bom. S68. * BfraPuitfa, (IW) 1B. Hi C. 88. 
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the Frovindal Government may have made under the Indian Lunacy 
Act» 1912. » 

‘ COMMENT.-*—The authority of a Magistrate to act under sub-section (i) 
ceases when the lunatic is handed over to the care of the Provincial Government. 
•It the rdative of such a lunatic desires to have the custody of the lunatic he should 
applyt not to the Magistrate, but to the Government.^ 

487. (1) Whenever an inquiry or a trial is postponed under 

tion 464 or section 465, the M^sl^te ur Court, as 
in'^^^r t^l ” ““y resume the inquiry 

- or trial, and require the accused to appear or be 

tirought before such Magistxate or Court. 

(2) When the accused has been released imder section 466, and the 
•sureties for his app^ance produce him to the officer whom tl^Maas- 
trate or Court appoints in tlus behalf, the certificate of such officer t^t 
the accused is capable of making his defence shall be receivable in 
evidence. 


468. (i) If, when the accused appears or is again brought before 
'Procedure on Magistrate or the Court, as the case may be, the 

acdiis^ sppeulng Magistrate or Court considers him capable of nuikking 

before Magistrate his defence, the inquiry or trial shall proceed, 
or Ckwrt. 

' ' ’’{2) If the Magistrate or Court considers the accused to be still 
in^pable of making his defence, the Magistrate or Court shall again act 
ibco^ng to the provisions of section 464 or'Section 465, as the case may 
be, and ^ the accused is found to be of unsound mind and incapable of 
ih^ng his defence, shall deal with such accused in accordance with the 
provisions of section 466. 

469. When the accused appears to be of sound mind at the time of 
‘When accused inquiry or tr^, skid the Magistrate is satisfied from 

appean to have the evidence given before him that there is reason 
,b^ ii^oe. to believe that the accused committed an act which, 

if ho had been of sound mind, would have been fin offence, and that he 
.was, at the time when the act was committed, by reason of unsoundness 
of mind, incapable of knowing the nature of the act or that it was wrong 
or contrary to law, the Magistrate shall proceed with the case, and, if 
■tibee accused ought to be committed to the Court of Session or High Courts 
send him for tnal before the Court of Session or High Court, as the case 
'may be. 

470. Whenever any^ person is acquitted upon the ground that, at 
* jui^ment of the tune at which he is alleged to have committed an 
'acquittal on offence, he was, by reason of unsoundness of mind, 
ground of lunacy. incapable of knowing the nature of j^e act alleged as 
bonbdtituting the offence, or that it was wrong car conoaiy to law, the 
finding shall state specifically wither he committed ths act ox not. * 

' * ''Gi>MMENT.—Section 469 read with tiiis section provides that a Magistrate 
’^ShiU'acquit the accused when he is satisfied firam the evidence given beftwe him 

.. HaH K«r, (1677) 2 Cal 866. 
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aeeuBBd was at the time of the commission of the crime, by zeaSoh of un- 
soundness of mind, incapable of knouftog the nature of the act, or that it was womg 
or cmstraiy to It is not necessary to estabiidi by medical evidence tbe innuiity 

of the accused at the time the crime was committed. It is only in prooee^nfls 
twbie>e an inqiriry is made as to whether the accused is of unsound mind at the 
of tbe trial and, there6?t^ incapable oi making his defence, that the law ft 

requisite for the accused to be examined by a mfedical officer.* , 

471. (J) Whenever the finding states that the accused person 
Person acquitted c<»nmitted the act alleged, the Magistrate or Court 
on such i^ftwd to before whom or which the trial has been held, shall, 
be detained in if such act would, but for the incapaci^ found, have 
safe custody. constidited an offence, order such person to be 

detained in safe custody* in such place and manner as Ihe Magistrate 
or Court thinks fit, and shall report the action taken to the Ffovincial 
Govenunent: 

Provided that no order for the detention of the accused in a lunatic 
asylum shall be made otherwise than in accordance with such rules as the 
Provincial Government may have made under the Indian Lunacy Apt, 
1912. 

(2) The Provincial Government may empower the officer in chaige 
Power of Pro* of the jail in which a person is confined under the 
Goyerra^t provisiozis of section 466 or this section, to discharge 
Generar^>f'cer^u all or any of the functions of the Inspector General 
fttnetlons. Prisons under section 478 or section 474. 

COMMENT.—^The Court, in a case where it finds that an offence has been 
ooUunitted by a lunatic, must confine itself to making ay order that he should 
be kept in safe custody in such place and manner as the Court thinks fit. It is 
then for the Ckkvemment to decide under their own powers the future fiste of the 
persqn oonoemed.* 

1. * Detained In safe custody * does not mean detained in the custody of 

friends or relatives.* 

. 472. [Lunatic pifstmfirs to he vUUed by Inspector General.l Be- 
pealed by Act IV of J912» s. 101, sch. II, 

473. . If such pdrson is detained under the provisions of section 466, 
Prooeduie where *** 1^^ ^ person detained in a jail, the 

lunatic prisoner is Inspector General of Prisons, or, in the case of a 
reported capable of person detained in a lunatic asylum, the visitors of 
making his defence, such asylum or any two of them sh^ certify that, 

in his or their opinion, such person is capable of making his defence, he 
al^M be taken Mfore the Magistrate or Courts as the case may be, at 
such time as the Magistrate or Court appoints, and the. Magistrate or 
Court shal] t^eal jrith sudb person undmr the provisions at section 468; 
and tiie certificate of such Inqiector General or visitoTS as aforesaid shall 
be'receivable as Evidence. 

* JCals Nyo, [IMI} Ran. 544. deoehiment, Cmiml ProoiiMs and Berar 

* Imam Hamm, (1«88) 25 Bom. L. v. KrtiOna, [1945] Nag, 551. 

g . tea : Sonma Hirya, (191S) 20 Bom. * LmalBemembraneer v. Srltk CwHir 
. R. p29, 48 B^ VtO; Jheotnekd tPa Boy, (1928) 56 Cal. 208. 
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474. (i) If such parson is detained under the provisions of sectiim 
PmoadiiK whcK ^ ^ section 471t and such Inspector General or 
Ih.— visitorsshallcertify that, in his or their judgment he 
nnder BecUon 408 may be released without danger of his doing injury 
or 471 te deda^ to himself or to any other persoi^ the Frbvinciu 
fit to be TCieased. Government may thereupon order him to be released, 
or to be detained in custody, or to be transferred to a public lunatic 
asylum if he has not been aJ]mdy sent to such an a^lum; .and, in case 
it mrders him to be transferred to an asylum, may appoint a Commission, 
consistiiig of a judicial and two medi^ officers. 

{2) Such Commission shall make formal inquiry into the state of 
mind of such person, taking such evidence as ii» necessary, and shall report 
* to the Provincial Government, which may order his release or detention 
as it thinks fit. 


475. (7) Whenever any relative or friend of any person detained 
Deliveiy ofluna* under the provisions of section 466 or section 471 
tic to care of desires that he shall be delivered to his care and CUS'- 
lativtt or Mend. tody, the Provincial Government may, upon the 
application of such relative or friend and on his giving security to the 
satisfaction of such Provincial Government that the person delivered 
shall— 


{a) be properly taken care of and prevented from doing injury to 
himself or to any other person, and 

(5) be produced for the inspection of such officer, and at such times 
and places, as the Provincial Government may direct, and 

(e) in the case of a person detained under section 466, be produced 
when i^uired before such Magistrate or Court, 
order such person to be delivered to such relative or friend. 

{2) If the parson so delivered is accused of any offence the trial 
of which has been postponed by reason of his being of unsound mind and 
incapable of making his defence, and the inspecting officer referred to in 
8ub*8Wtion (7), clause (4), certifies at any time to the Magistrate or 
Court that such person is capable of making his defence, such Magistrate 
or Court shall call upon the relative or friend to whom such accused was 
ddivered to produce him before the Magistrate or Court; and, upon such 
production, the Magistrate or Court sh^ proceed in acc^ance with the 
provisions of section 468, and the certificate of the inspecting officer tiiall 
be receivable as evidence. 


CHAPTBR XXXV. 

PaOpKEDINQS IN CA8B OF CBBTAlN OfFENCXS AiyBCTlNO TBS 
Administration op* Justice. 

♦ 

476. (7) When any Civil, Revenue oi Criminal Couit' is, whether 
Pnecdun In applicatioir made to it in this behalf or otherwise,* 
csMs mentioned in of opinion that it is expedient in the interests of 
aeetioB IBS. justice that an inquiry should be made* into any 
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oflWioe referred to in section 195. sub>section (7), clause (4) or clause («)^ 
which appears to have been conunitted in or in ralation to a proeeedin|^ 
in that Cbiurt, such Court may, after such preliminary inquiry,* ifany» 
as it thinks necessary, record a finding to that effect* and make a com¬ 
plaint’ thereof in writing signed by me presiding officcar of the Court, 
rad shall forward tiie same to a Magis^te of the first class having 
jurisdiction, and may take sufficient security for the apptearance of the 
accused beftire such Magistrate or if the alleged offence is non-bailable 
may, if it thinks necessmy so to do, send the accused in cus^y to such 
Mapstratb, and may bind over any person to appear and give evidence 
before such Magistrate ; ^ 

Ptovided that, where the Court making the complaint is a High 
Court, the complaint may be signed by such officer of the Court as ^ 
Court may appoint. 

For the purposes of this sub-section, a Presidency Magistrate shall 
be deemed to be a Magistrate of the first class. 

(2) Such Mi^strate shall thereupon proceed according to law* and 
as if upon complaint made under section 200. • 

{3) Where it is brought to the notice of such Magistrate, or of any 
other Magistrate to whom the case may have been transferred, that an 
appeal is pending against the decision arrived at in the judicial proceed¬ 
ing out of which Uw matter has arisen, he may, if he thinks fit, at any 
Stage adjourn the hearing of the case until spch appeal is decided. 

COMMENT.^—This section provides the procedure for offences enumerated 
In 8. 195 (i) (b) and (c). The latter section is an exception to the general rule that 
any person can comply of an offence (except certain private offences sucdk as de- 
fhmation, adultery, etc.). When an offence is conunitted in relation to a public 
awvant (a. 105(a) ] the sanction of the public servant should first be obtained. 
When the offence is in relation to a Court [s. 105(b), (e) ] the sanction of the Court 
should be obtained first. * 

A civil Court has Jurisdiction to make a complaint as regards an abetment 
of any offence referred tosin s. 105 (I) (b). In view of cl. (J) of this section the 
Magistrate who hears a complaint laid of an offence under s. 105 (/) (b) can convict 
the accused of abetment of the offence if he bolds on the evidence before him that 
the accused was not a principal but an abettor.* 

Any civil, revenue or criminal Court can proceed under this section and bold 
a preliminary inquiry. It should then record a finding, should itself make a com¬ 
plaint in writing, and forward it to the first class Magistrate having juxisdietioa. 
No prosecution Should be ordered unless there is a reasonable probability of con¬ 
viction, though the authority action should not decide the question of guilt 

w ianocence. Great care and caution are required before the criminal law is set 
in motion, and there must be a reasonable foundation for the charge in xetyect of 
which a prosecution is directed.* 

Where an ajqplication for prosecution under this sectimi was granted by the 
Ccdleetor and the Oi^real against that order was dismissed by the Commisaioner, 
it was held that the Commissioner heard the 4lipeal as a revenue Court and not aa 
an inferior criminal Court and therefore the High Court could not eiAertain an apptl- 

* Ton Ba Cheng v.IUgiatrar, OrigSnai * Jadu Nandan Sin^, (1000) 8T 
aUt» Ceuit, (1940] 10. Cal. 850. 
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cotton tm xevtaiim against it under a. 489.* 

Hie Court should make a complaint and cannot directly wder proseouticm. 
The oiHnplaint muot set forth the offence, the precise fhcta on which it is based, and 
the evidence avoUeble for proving it.* 

1. * Court *.—The term ‘ Court * indicates that there must be power to record 
evidenoe, and to come to a judicial determination on the evidence so recorded.* 
It means not the Court which took cognizance and issued process but the Court 
whkdi tried and disposed of the original case.* The power is given to the Court, 
not to the individual Magistrate. It includes the successor of the Magistrate.* 
It also includes the High Courts ;* or the Mamlatdar*s Court under the Mamlat* 
dars* Courts Act or the Income-tax Collector ;* mr a Court in which a deposit 
is made under s. 88 of the Transfer of Property Act ;* but it does not include a 
Distrifst Registrar.** 

2. * Whether on application made to it in this behalf or otherwise.*— 
Hie Court can act on application made to it or sue motu. It may be moved by a 
person who is not a party to the proceedings in relation to which the offence is 
committed.** 

3. * If la expedient in the Interests of justice that an inquiry ahould be 
madeu*—These words, it will be noted, are the key-note to the section. To pro¬ 
secute pec^le, because they give evidence which is contradictory merely on the basis 
ci that contradiction is a very doubtftil procedure.** 

4. * Proceeding in that Court.*—The term * proceeding * includes an execu¬ 
tion proceeding.** The Court referred to is the Court which takes proceedings 
under this section. The offence should be committed before that Court.** In the 
case of a High Court, action can be taken by any Judge of the Hi^ Court whether 
the matter out of which the action arose was heard by him or some other Judge of 
the Court.** An offence cannot be said to have been committed in relation to a 
judicial proceeding unless it has entered as a component into that proceeding, or 
unless in some manner it has affected that proceeding or been designed to affect 
it or come to light in the course of it. An offence committed after the close of the 
proceeding is wholly outside the scope of the provision and the circumstance that 
the doeument was still in the custody of the Court does not make the offence one 
oonunitted in relation to the proceeding whic^ had pxevioi|sly terminated. Forgery 

* muUtur J€tng Bahadur Singh * Punamdiand ManelU<d, (1914) 88 

19 liUt^ 246. Bom. 642, 16 Bom. L. R. 446, v.b. ; 

* Bam Praaadt (1927) 49 All. 762, NtUaraj Iyer, (1912) 86 Mad. 72. 

768. ' * Chamari Sin^, (1924) 4 Pat. 24. 

* Hanumantha Boo, (1915) 89 Mad. ** Memku Bala, (1914) 16 Bom. L. 

414 418. R. 946. 

* Tarakemtar Mttkhopadhya, (1926) ** Harekrielma Parida, (1929) 8 

68 Cal. 488. Pat. 786; Bhagamndas Narandaa v. 

* Banga Ayyar, (1905) 29 ,M6d< Patel A Co., (1989) 42 Bom. L. R. 

881; Bahadur v. EradahiUah Malliek, 281. « 

(1910) 87 Cal. 642, k.B. ; NaaKd Sin^, ** Keramat AK, (1928) 56 Cal. 

(1912) 84 All. 893; Baldeo Prasad, 1812; NaaoabaK Khan v. Chandrakania 

(1924) 40 All. 851; Khan Muhammad, Banerfi, (1980) 68 C#1. 965. 

(1922) 4 Lah. 58; BAtram, (1925) 7 ** Bahadur v. EradatuUah MaUUk, 

Lah. 108 { 'Maung Skwe Phe^* MaMe (1910) 87 Cal. 042, nn. ' 

Hmike, (1924) 8 Ran. 48. s ** Mathurqdas, 16 All. 

* Bai KaktuBtai v. VanmdUdaa, Subbaraya-Pitlai, (1895) 18 Mad. 487. 

(1925) 49 Bom. 710, 27 Bom. Li. R.* ** Bai Kastuibai v. VanmaKdas, 

610. (1925) 49 Bom. 710, 27 Bom. L. R. 

* Ekttodu, (1912) 15 Bom. L. B. 63. 016. 
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of 0ii^.^doMeinent of payment on a mortga|[e bond^ committed after tibo tennliuition’' 
the proceeding in adiich the bonih ma product but while the document waa 
amnngat the Court tccorda, cannot be aaid to have been committed ** in or in rdatkm' 
to the pioceediifg/* within the m#aming of this section and the Court whidr diqwsed 
of the ptooeeding has no jurisdiction to talce action under it in respect of that 
offence.* 

The High Courts of Bombay,* Lahore,* and Nag^,* have held that this 
section does not inhibit tiie Courts from making a complaint in respect of any of the 
offences spedfled in s. 105 (1) (c) agafnst persons not parties to a proceeding before 
it, in which or in relation to which the offence was cMOunitted. The High Courts 
of Allahabad,* Calcutta,* ICadras,* Patna,* and Rangoon* and the Chief Court 
of Sind** have held to the vontraiy. 

5. * Preliminary inquiry.*—^It means only such inquiry as may be nec^- 
sary.** The rulings of the Calcutta High Court are not urmnimous on the point 
whether the inquiry should be made by the Court or not.** The holding of prdimi- 
nary inquiry is optional.** The Lahore High Court is of the opinion that such inquiry 
need not be by the Court itself.** Apreliminary inquiiy is not essential in law and 
thi» proceedings under this section without such inquiry are not legal.** The Madras 
High Court has held that what the Court has to decide is (a) whether an offence 
of kind contemplated appears to have been committed, and (6) whether it is 
expedient in interests of justice that it should be further inquired into. In 
order to arrive at a decision, the Court may, if it thinks fit, hold such preliminary 
inqui^ as it considers necessary. The nature, method and extent, of the preh- 
minary inquiry are entirely at its discretion. The inquiry need not be such as to 
satisfy Court that an offence actually has beefl committed, but merely that an 
offence appears to have been committed.** 

6. ‘ Record a finding to that effect.’—The Court should record a andingthat 
it is expedient in the interests of justice that an inquiry should be made.*’ 

7. * Complaint, ’—^It means a regular complaint.** It should assign the parti¬ 
cular flslse statements alleged to constitute the offence under s. 108, Indian J*enal 

and should also specify the witnesses to prove fhe complaint and whether 


* Subbaraifudu v. Gofoyya, (1081) 
55 Mad. 591. 

* Balgfxunda Ramgpunda JPatil, 
(1080) 88 Bom. L. R. 296. 55 Bom. 
.161. 

* Babnfikand, (1028) 0 Lah. 678. 

* Abdul Rahim Khan v. Pusidbai, 
[1040] Nag. 652. 

* liCusAof Pal Singh, (1081) 58 All. 
804, T.n. 

* Prdbihairaif^an Barat v. Vmashan- 
kar Chatterji, (1080) 58 Cal. 727. 

* Thdsi Ammal v. Danakdtahmi 

Anmal, (1088) 57 Bfed. 682. 

* Mathur V. PiUmbar, (1044-45) 
24 Pat. 174, dissenting from M^kumar 
Siitgh, (1016) 1 P. B. J. 208,18 Cr. L. J. 
185. 

* C. T. Oimumamy v. JD. K. S. 
Bbrahim, (1024) 2 Ran. 874; Moung 
Skaae Phe v. Ma Me Hnudee, (1024) 
8 Raa.^48; Sjfed Khan, (10^) 8 Ran. 


308. 

** Cfobindram, [1942] Kar. 12. 

** Woman Dimcar, (1918) 48 Bom. 
300, 306, 20 Bom. L. R. 908. 

IS Fazlar Rahaman, (1080) 58 Cal. 
846; Prabhatranjan Barat v. Vma- 
Shankar Chatteiji, sup. 

»■ Pumarhandra Datta v. Dhaht, 
(1930) 58 Cal. 874; H. C. GanH v. F. 
L. Hareourt, (1980) 58 CaL 215. 

** Fir Q€idir Bakhsh Shah, (1024) 6 
Lah. 84, 89. , ^ ^ 

*• Mohamnwd Tahir, [1040] Lah. 
669. 

1* Rrga Baa, (1926) 50 Mad^ 660, 
661. 

*» Chilukuri Bamayya, (1082) 56 


Mfna- 157. 

M Durjodhan Bhat, (1025) 68 Cal. 

*» Kaliaadhan Addya v. Kami Lai 
fittzra, (1924) 52 Cal- 478, 
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the penoo eonqilained against knew that the evidence he was osing as genuine was 
fidse.* When an offence of perjury Is oomn^^ted beftne one Judge of a Court 
Session, a oomidalnt by any other Judge of that Court is a valid complaint.* 

Snb>soctioa (3 ),— This 8ab>Bection contemplates that the proceeding cwt of 
whldh the inquiry has started should come to a close. Where an appeal is prefened, 
it is advisable to await the result of the appeaL No proceedings can be talcm against 
a wHness during the pendoicy of the case.* '' 

Stay of proceedings. —^As a rule criminal proceedings riiould not go o" during 
the pendency of a civil litigation regarding the same 8ubject<matter.* It is not 
deritable ordinarily, if the parties to the two proceedings are substantially the 
samp and the prosecution before the Magistrate is but a private prosecutum and 
the Issues in the two Courts are substantially identi«»l, that both the cases riiould 
go on at (me and the same time.* But this is not an invariable rule.* 

Gomplalnt.—A complaint for taking action under the section need not ne> 
oessarily be made by a party to the proiseedings in which a fhlse document is used. 
Bven a stranger to the proceedings ca«i apply.’ Where the Court once refiises to 
take aetkm on the iqiplication of a party, there is nothing to prevent it from moving 
under this section.* 

Sectloiw 195 and 476. —SecdJon 19S lays down a rule to be followed by the 
Court which is to take cognisance of an offence specified therrin, but contains no 
direction for the guidance of the Court which desires to initiate a prosecution in 
respect of an offence alleged to have been (mmmitted in. or in relation to, a pro* 
oeeding in the latter Court. For that purpose we must turn to s. 476, which recpiires 
the Court desiring to put the law in motion to prefer a (»mplalnt either nut melu 
or on an application made to it in*that behalf, but does not make it incumbent upon 
the Court to make a preliminary inquiry in every case before starting prosecution. 
To Justify the Court in initiating prosecution, it is necessary only to hold that it is 
eiqpodient in the interests of justice that an inquiry should be made into an offienGe 
referred to in s. 105.* 

476A. The power conferred on Civil, Revenue and Cnminal Courts 
Superior Court by’section 476, sub-section (i), may be exercised, in 
m a y^ i*ompl win respect of any offence referred to therein and alleged 
uhere subordinate to have been <x>mmitted in rir in relation to any 
Court has omitted proceeding in any such Court, by the Court to which 
to do so. such former Court is subordinate within the meaning 

of section 195, sub-section (J), in any case in which such former Court 
has neither niade a complaint under section 476 in respect of suidi 
offence nor rejected an application for the making of such complaint; 


* Ka^/anji v. tttun Deen LaU»t 
(1924) 48 Mad. 695. 

* SuperinUndent and Remembrancer 
ef L^al Affairct 'Rengfli v. JHatuUa 
Paikar^ (1980) 58 Cal. 1117. 

* (1902) 4 Bom. L. R. 
7T8a 

* Sbri Nana Maharajt (1892) 16 

Bom. 729; Jagiaht (1008) 81 Afed. 
510. 

* Red Kumari Dtbi v. Rama Sun! 
doH HeW. (1606) 28 CaL 610; Detarka 
NeUk ' Rat Ckaadhryt (1904) 81 Cal. 


858, 801. 

* Deejt vatad Bliavani, (1808) 18 
Bom. 581; Ke^uto JVorc^an, (]/>12) 
14 Bom. 1,. R. 068; Dwarka Nath 

' Rai Chaasdkryt (1904) 81 Cal. 858, 

861. o 

’ Rumackandra Datta v. Dkabt, 
(1980) 58 Cal. 874. ii 

■ Hardcriekna Parida, (1920) 8 Fat. 
786 

* Per Shadi Lai, C.J., in IHr Qadtr 
Bakhah Shah, (1924) 6 Lab. 84, 80. 
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and, where the superior Court makes such oompliunt, the provisions of 
section 476 shall apply accordidgly' 

COMMENT. —This seotion applies only to cases where the sttbordtnate Coutt 
has neither madle a complaint sue mefK nor rejected an applicatfam by a party tat 
making such a ciwiplalnt.* 

The Bombay Hi|di Court has held that an coder made by a eivil Court under 
this section is an coder made by a criminal Ccrart or by a Court exercising criminal 
powers. An ttpplicatkm In revisiem to the High Court ftom such an order may be 
heard and decldi^ in acoordanoe with the provisions of a 489 of this Code and not 
a. 115 of tbtCSvii Procedure Code.' Tbesameisthe view erf the Lahore High Court* 
and the Chief Court of Sind.* The High CcMirts erf Calcutta.* Madras,* and Ailahabad* 
have held that such appliesitioh in revision should be treated as an aiqdicatiem under 
a 115, Civil Procedure Code. 

476B. Any person on whose application any Civil, Revenue or 
Aryneals Criminal Court has refused to make a complaint 

under section 476 or section 476A, or against whom 
such a cx>mplaint has been made, may appeal to the Court to which such 
former Court is subordinate within the meaning of section 195, sub¬ 
section (d), and the superior Court may thereupon, after notice to ijie 
parties concerned, direct the withdrawal of the complaint or, as the case 
may be, itself make the complaint which the subordinate ^urt might 
have made under section 476, and if it makes such complaint tiie pro* 
visions of that section shall apply accordingly. 

COMMENT.—Where the first Court either makes a complaint or refuses to 
make a complaint under any of the two preceding sections, the appellate Court 
may withdraw the oo^^>laint or may itself make a complaint. No second appeal 
lies to the High Court against an order pam^ on appeal under this section.* The 
Bombay High Court has further held that no revision application lies in such a case.* 
Tlie Chief Court of Sind has held that this section is not exhaustive so that the 
Court's powers in revision are limited by the powers of appeal eonISerred by it.^ 
The Allahabad High Court has held that if the original Court records a finding and 
makes a complaint, or refuses to make a ccwnplaint under s. 476, an appeal Kes under 
this section; a dismissal l6 default does not amount to a refusal. If there Is such a 
dismissal, the Court couoemed under s. 476A, on application or on its own motion. 


* Moideen Bowthen v. Miyassa 
var, (1987) 51 Mad. 777. 

* Bhaiu Stub*, (1987) 40 Bom. L. 
R. 297, (1988] Bom. 881, v.B. 

* Dhanpat Rai v. Balak Bamt (1981) 
13 Tfah- 842, v.b. 

* Vatiram v. GoMiufrom, [1941] Kar. 

* Har Pnuad Dm, (1918) 40 CaL 
477, v.a.; NoMaruddin Khan, (1926) 
58 Cal. 827; Hetnid AH v. Madhu 
Sudan, (1926) 54 Cal. 855; Sunendra- 
ndth MatH v. SiuhiOcumar CMkra- 
barH, (1981) 50 Cal. 68. 

* KarH Venkaana Patrudn, (1916) 
81 M. L. J. 440, F.B.; Kumanwel v. 
Skanmuga, [19401 Mad. 768, rjs. dis¬ 
approving Janardona Boo v. Lokskml 


Naraaanmui, (1938) 57 Mad. 177, F.B. 

* Bhup Kutmar, (1908) 26 All. 
240, F.B. ; Abdut Haq v. Shea Bam, 
(1927) 49 All. 586. 

* Scmtdthai VaUaMtai v. AdUbhai 
ParskoUam, (1924) 48 Bom. 401, 26 
Bom. L. R. 289; Ahamadar Bakman v. 
Dwip Chand Chacodhtuy, (1927) 65 
Cal. 765; Moideen Baemen v. Miyaeaa 

•Pulavar, (1927) 51 Mad. 777; Muham^ 
mad litrie, (1924) 6 Lab. 56; Ma Oh 
KM n V. N. K. M. Firm, (1927) 6 Ran. 
683; JUsmitltth KJum v. S. Shakir AH, 
(1928) 4 Luck. 155; KeahtainandaH 
Bamaid, (1987) 17 Pat. 9, F.B. 

* SamdUud VatlaoMud v. AdiMad 
ParahoUam, sup. 

^ Valkram v. GtMi^am, 8iq>. 
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may make a complaint or reAue to make it, in whidi case an appeal lies to tlie Hif^ 
Court if the cnder is made by a Sessions CourLe A dismissal in defiiult under s. 47ttA 
does not amount to a refusal, and in the event of such dismissal by a Sessions Court, 
an application in revisicxi lies to the Hinh Court. An appeal under this section 
can only be filed, therefore, fkom an order containing; a complaint or from an mder 
refusing to make a complaint giving reasons, i.e. from an wder equivalent to a 
judgment.' 

There is a conflict of judicial opinion on the question whether an appellate 
Court has jurisdiction to order a remand directing the trial Court to flYe a complaint 
or to take frirther evidence. The High Courts of Allahabad,* Lahore,* K||gpoT,* and 
Rangocm* hold that the High Court has no sudi power. The Madras* uia the Patna* 
High Courts hold that it has such power. The decisions of the Calcutta High Court 
are conflicting.* 

Starting point of limitation.—^For the purpose of an appeal under this section 
limitation runs from the date on which the complaint is signed and not from the date 
on which the complaint is received by the Magistrate, who is to take action on it.* 

Death of appellant.—^If the appellant dies pending an appeal, the right of 
appeal does not survive, aud the appeal abates.'* Appeals under this section are 
subject to all the provisions applicable to criminal appeals as laid down in s. 410 and 
the following sections." 

477. [PoTcer of Court of Session as to such offences committed before 
itself] Bepeahd by s. 129 of Act XVIII of 1923. 

478. (i) When any such offence is committed before any Civil or 

^„ . Revenue Court, or brought under the notice of any 

Revenue Courts to Revenue Court m the course of a judicial 

complete inquiry proceeding, and the case is triable exclusively by the 
and commit to High Court or Court of Session, or such Civ^ or 
Hi^ Co^_ or Revenue Court thinks that it ought to be tri^ by the 
o Sion. High Court or Court of Session, such Civil or Revenue 
Court may, instead of sending the case under section 470 to a Magistrate 
for inquiry, itself complete the inquiry, and commit or hold to bail the 
accus^ person to take his trial Ixsfore the High Court or Court of Ses¬ 
sion, as tiie case may be. 

{2) For the purposes of an inquiry under tms section the Civil or 
Revenue Court may exercise all the powers of a Magistrate; and its 
proceedings in such inquiry shall be conducted as nearly as may be in 
accordance with the provisions of Chapter XVIII, and of Chapter 
XXXIII in cases where that Chapter applies and shall be deemed to 
have been held by a Magistrate. 


' Niranjan Lai MiUed^ [ltf44] All. 
18. 

* Manni Lai. [1937] AU. 517. 

* Dhanpat Bai v. Balak Bam. (1931) 
18 Lab. 842, F.B. 

* Bambitaa v. Jaikiaan. [1048] Nag. 

888 . 

* Baku BamniraT^an v. MtA Nath 

Singh. £1941] Ran. 704. « 

* Janardana Boo v. LakBmi Naror 
nmma, (1988) 67 Mad. 177, F.a. 

* Kw^o Chaudhry. (1987) 16 Pat. 
460. 


* Nasaruddin Khan. (1026) 68 Cal. 
827, Smendranath MaUi v. SushU- 
kumoT Chakrabarti, (1981) 60 Cal. <68, 
hold that the High Co^ has such 
power. Contra, Maniar Ahamed Chaw- 
dhury V. Jt^eah Chandra Boy, (1928) 66 
Cal. 1977. 

* Naraindaa, [104C] Kar. 122. 

'* Nihal Ahmad v. Ban^iDaa, (1024) 
47 All. 369. 

" Mtdwmmad BayeMla, (1080) 68 
Cal. 402. 
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COMMENT.*—Tbb section may be compared witb s. 416. Under tlus secticm 
the oflenoe may dther be committed hsfine any Court or farofifl^t under its notice ip 
the course of a judicial proceeding: rrfaereas. under s. 416 all that is needed ia that 
it must appear that the offence was committed in a proceeding in the Court. Sle- 
ccmdly, the offence under this section must be emduadvely triable by a Court ot 
Sessionorbeonewliichoui^tobeBotried. The Court may in that event cmiBtitute 
itself into a committing Court and may after inquiry commit the case to the Court 
of Session. 

479. any such commitment is made by a Civil or Revenue 
ProceduM of Court, the Court shall send tilie charge with the order 

Civil or Revenue of commitment and the record of the case to the 
Court in such cases. Presidency Magistrate, District Maj^strate or other 
Magistrate authorized to commit for trial, and such Magistrate shall bring 
the case before the High Court or Court of Session, as the case may be, 
together with the witnesses for the p]^ecution and defence. 

480. (1) When any such ofiFence as is described in section 175, 
Procedure in oer- section 178, section 179, section 180 or section 228 of 

tain cases of con- the Indian Penal Code is committed in the view or 

presence of any Civil, Criminal or Revenue Couij;, 
the Comrt may cause the offender to be detained in custody and at any 
time before the rising of the Court on the same day may, if it thinks fit, 
take cognizance of &e offence and sentence the offender to fine not 
exceeding two hundred rupees, and, in default of payment, to simple 
imprisonment for a term which may extend to one month, unless sudi 
fine be sooner paid. 

(2) Nothing in section 29A or in Chapter XXXIII shall be deemed 
to apply to procradings under this section. 

COMMENT.—^This section enables a Court to preserve its decorum and 
maintain its dignity. It provides a summary remedy to deal with certain kinds 
of contempt. It gives a special power to a Court to deal With a case of insult offered 
to the Court in its presence. The Court is not bound to hear any evidence. It 
can rely on its own opinion^f what happened, and can detain the offender in custody, 
take cognizance of the offence, and sentence him. All this, however, must be done 
beftiK the rising of the Court, that is, on the same day. It is not permissible to the 
Court to hear evidence and postpone sentence until a later date.^ The Allahabad 
High Court has held that the Court is entitled to postpone passing sentence until 
some subsequent day if the accused is not thereby prejudiced.* 

Five olasaes of contempt are dealt with in the section ; 

(1) intentional funission to produce a document by a person legally bound 
to produce it (s. 175,1. P. C. ) ; (2) refusal to take oath when duly required to take 
one 178, ibid); (8) refbsal to answer questions by one who is legally bound to 
state the truth (s. 178, Urid); (4) refiasal to sign a statement made to a public servant 
when legUUy required to do so (s. 180, iUd); and (5) intentional insult or interrup- 
tiou to a public servant sitting in /my sta^ of a ju^cial proceeding (s. 228, ibid), 
Eutqpeao Britidi subjects are not exempt from the operation of the section. The 
Court may instantly detain the offender in custody, and may take oognizanoe of 

> Shankar Rrishnqji CkKoankar, 1181; J^enkatraOf (1922) 46 Bom. 978, 
( 19 « 8 ) 44 Bom. L. B. 488. 24 Bom. U. R. 886. 

* PaUmbar Bakhth, (1880) 11 AU. 
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ly.tftmi ** OB the aoine day before the rising of the CSourt. ^le o ffe n d e r is liable to 
pay a Bne of Bs. 200 in amount or in case of nCn-pajrment to suffer simple imprison* 
meat Ua one month. 

Scope.—^It will be noticed that only contempts committed in the view or In 
t*»«> presence of Court come within the purview of this section. Contempts 
aimed at the Court otherwise are now dealt vdth by the Contempt of Courts Act 
(XII of 1»2«). The High Courts possess the same powers as iM possessed by 
p!n glish Supreme Courts under the common law to punish summarily all otmtempts 
omnmitted in reference to them.* 


481* (1) In cvety such case the Court shall record the flEtcts con* 
stituting the offence, with the statement (if any) 
Record In such majj® by the offend^, arf" well as the finding and 

sentence. 

(2) If the offence is under section 328 of the Indian Penal Code, 
the record shall show the nature ^nd stage of the judicial proceeding in 
which the Court interrupted or insulted was sitting, and the nature of 
. the interruption or insult. 

COMMENT.—The remedy improvised by s. 480 being summary, it is provided 
Ibr the safety of the accused that the record should be in detail. It is necessary 
that it should show (1) the fhets; (2) the statement of the offender; and (8) the 
finding and sentence. If the offence is one under s. 228 of the Penal Co^. then tiie 
record must further show, (4) the nature and stage of the proceeding interrupted, 
and (6) the nature of the interruption or Insult. Where possible, the very words 
used by the offender should be reproduced.* 

482. (1) If the Court in any case considers that a pei^n accused 
Procedure where offences referred to in section 480 and 

Court consideis committed in its view or presence should be impnson- 
that ctase should ed otherwise than in default of payment of fine, or 
not be dealt with that a fine exceeding two hundrra rupees should be 
under section 480. imposed upon him, or such Court is for any other 
reason of <minion that the case should not be disposed of under section 
480, such (^urt, after recording the fiuts constituting the offence aM 
the statement of the accused as hneinbefore pfovided, may forward 
the case to a Magistrate having jurisdiction to try the same, and may 
require security to be given for the appearance of such accused person 
before such Magistrate, or if sufficient security is notgiven, shall forward 
such person in custody to such Magistrate.. ^ j, t.* 

(2) The Magistrate, to whom any case is forwarded under this 
section, shall proceed to hear the complaint against the accused persem 
in manner hereinbefore provided. 


GOMMENT.-r-WheK the Court oonsideiB that an offence described in 
need not be tried summarily by it or requires a heavier sentence, it can, alter recording 
(1) the fhets, and (2) the statement of the accused, forward him to a Magistrate tor 
trial in the ordinary way. ^ 

* Surendro Nath Banerjee v. The 22 Bom. I*. R. 888; tkdkri^na Oanii^ 
ChUf Juetiee and Judiee of the (1921) 48 Bom. 592, 24 ^m. U & 

(1888) 10 Cal. 100, 10 I. X, 16; SabnMha, (1922) 24 Bom. L. B. 
171 ; Venkat Baa, (1911) 21 M.^1*. J. 928,47 Bomj 7 a • „ , v 

882, r.B.; O. IF. <1912) 14 ■ DoHp Singh, (1921) 2 Lah. 808. 

KVOatM, (18 
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Tlw Blogistiate is not bound to ibUosr the qpeoisl prooeduie pravidcd in. 
m. 480 end 481.^ • 

When nrgintfsr FroTinda] Oovenunent so 

or Sub-R^lrtnu^ directs, any Registrar or any Sub*Rq^trar appoint* 
be deemed a Civil ed under the Indian Registration Act, 1877, shall be 

.5?* deemed to be a Civil Oouxt within &e meaning of 
tioa.480and488. 480 and 482. 

484. *When any Court has under section 480 or section 482 adjudge 
Dbchaige of of* ^ on offender to punishment or forwarded him to a 

fender oir submis* Magistrate for trial for refusing or omitting to do 
Sion or apology. anj^l^ng which he was lawfully required to do, or for 
any intentional insult or interruption, the Court may, in its discretion, 
diMhaige the offender or ranit the punishment on his submission to the 
order or requisition of such Court, or on apology being made to its 
satisfaction. 

COMMENT.—^The offence described in s. 480 is rarable by satisfectory apology 
made to the Court, even after the procedure prescribed either by a. 480 or s. 482 
has been followed. 

485. If any witness^ or person cmlled to produce a document* or 
Imprisonment or *^“"8 before a Criminal Court refuses to answer such 

of per questions as are put to him or to produce any docu* 
son Kfusing to ment or thing in his possession or power wluch the 
answer or produce Court requires him to produce, and does not olSer any 
document. reasonable excuse for luch n^usal, such Court may, 

for reasons to be recorded in writing, sentence him to simple imprison* 
ment, or by warrant under the hand of the presiding Magistrate or Judge 
commit him to the custody of an officer of the Court for any term not 
exceeding seven days, unless in the meantime such person consents to 
be examined and to answer, or to produce the documentor thing. In 
the event of his persisting in his rerasai, he may*be dealt with according 
to the provisions of section 480 or section 482, and, in the case of a 
Court established by |toyal Charter, shall bedeemedguilty of a contempt. 

COMMENT.—^If a witnen or a person called to produce a document or thing 
reftises either to answer questions or produce the document or thing, it is open to 
the Court to proceed summarily against him (1) by sentencing him to simple impri* 
sonment, (2) by detaining him in custody of an offlcer of the Court for a period of 
sevm days. But the Court must give its reasons in writing. If the offrader rrients 
then he is to be set free; but if he persists, then he can be proceeded against either 
under a. 480 or s. 482. If, however, the Court is a lUgh Court, tiie offender is guilty 
of contempt of Court. 

• 1. * Witness.’—This term does not include a complainant.* 

486. (J) Any person sentenced by any Court under section 480 or 
Aigieals ftriln section 485 may, notwithstanding anything herein* 

sonvloUons ^ before Amtainra, afmeal to the Court to whi^ 
contempt cases. decrees or orders made in such Court are ordinarily 
appealable. , 

* Btptn Chandra Put, (IWT) 88 • Ganeak Narayan Sathe, (1888) 18 

Chi. 181. Bom. 800. 



850 nt£ ClUlIZNAL PBO^fcDUBE COBE. [CSAP. XSZt. 

(2) The provisions of Chapter XXXI shall, so far as th^ are 
applicable, apfuy to appeals under this Section, and the App^Uate 
may alter xa reverse the finding, or reduce or reverse the sentence 
appealed against. 

(5) An appeal from such conviction by a Court of Small Causes 
ih a presidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of Small Causes 
aliftll lie to the Court of Session for l^e sessions division within whicdi 
such Court is situate. 

( 4 ) An appeal firom such conviction by any officer as R^strar or 
Sub-R^^trar appointed as aforesaid may, whf n such officer is f^o Judge 
of a Civil Court, be made to the Court to which it would, under the pre¬ 
ceding portion of this section, be made if such conviction were a decree by 
such officer in his capacity as such Judge, and in other cases may be 
made to the District Judge, or, in the presideniy-towDS, to the High 
Court. 

COMMENT.—Sub-sectlou (1).—^Whete a Sub-Magistmte talces nummary 
action for contempt of Court and imposes a smtenoe under s. 480 an appeal against 
that soitence lies only under this sub-section to the District Magistxate; and the 
District Magistrate has no right to direct such an appeal to be heard by a Magistrate 
of the first class subordinate to him.* 

By virtue of the provision of sub-s. (2) of this section, read with s. 418 there is 
no aiq>eal when a Magistrate of the first cUms sentences a person to pay a fine not ex¬ 
ceeding rupees fifty under s. 480 of the Code for contempt of a Court.* 

487. (i) Except as provided in sections 480 and 485, no Judgjc 
of a Criminal Court or Magistrate, other than a Judge 
of a High Court, shall try any i>erson* for any 
offence referred to in section 195, when such offence 
is committed before himself or in contempt of his 
autiiority, or is brought under his notice as such 
Judge* or Magistrate* in the course of a judicial 
proreeding. • 

(2) Nothing in section 476 ot section 482 shall prevent a Magis¬ 
trate empower^ to commit to the Court of Sresion or High Court from 
himself comxnitting any case to such Court. 

COMMENT.—1. * Try any person.*—^Theie has been a divergence of iqfin- 

ion whether the word ** try ** refms only to the trial of a case or includes also the 
hearing oi an appeal. The High Court of Calcutta* inclines to -the latter view'; 
while the High Court of Madras* has adopted the former view. It seems that 
the purpose of the section can be carried out by the view that the Judge or Magistvate 
is precluded not only firom trying the case but ftom heariiq^ the appeal also. 

2. * Aa such Judge or Magistrate.'—The prohibition im||lied is “ apexsonal 
prohibitUni, the mischief to be prevented being that the same person should ngt 
decide a matter which he may have already prejudged.*'* This vibw is not adopted 

to' 

* D. £. Jtodito, [1948] Mad. 587.. Ntnodeep O^mder PwndU, (1888) IS 

> Bhenoani Mohan Joordiar, [19441 Cal. 181. 

I fhh 81. « Ktoaoalffa, (1879) 8 Weir (ftVT. 

* Chunder Mommtdar v. * (1877) 1 BftuL 805. ^ 


Certain Judges 
and Magistrates 
not to tty offences 
referred to in sec¬ 
tion 195 when 
committed before 
themselves. 
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by ^ Conrto of Bombay^ and Calcutta.* whidi bold that the Senlkuia Judgb 
can tiy an offence whicdi came to hialaMywledge as a District Judge. The ootxectness 
of the latter view requires re-mcanilnation. A Magistrate who reftises to set aside 
anorder sanctioiiing a prosecution onadiacgeof perjury cannot tiy the case himself,* 
new can a Sessions Judge try a person whose trial has been directed by him for the 
offence of giving ISslse evidence committed in the course of a judicial proceeding of a 
criminal nature.* 


CHAPTER XXXVI. 

Of The Maintenance of Wives and Children. 

488. (1) If any person’ having sufficient means* n^lects or 

Order for main* reffises to maintain* his wife* or his legitimate or 
tenanoe of wives ill^timate child* unable to maintain itself,* the 
and cUldren. district Magistrate, a Presidency Magistrate, a 

Sub-divisional Magistrate or a Magistrate of the first class may, upon 
proof of such neglect or refusal, order such person po make a monWy 
allowance for the maintenance of his wife or such child,' at such monthly 
ra^,* not exceeding one hundred rupees in the whole,* as such Magistrate 
thinks fit, and to pay the same to such person as the Magistrate from 
time to time directs. , 

(2) Such allowance shall be payable from the date of the order, or 
if so oi^ered from the date of the application foi maintenance. 

(S) If any person so ordoed fails without sufficient cause’* to com* 
ply vrith the order, any such Magistrate may, for 
^^^i^ioemeot of breach of the order, issue a warrant for levying 

the amount due in manner he^eihbefore provided for 
levying fines, and may sentence such person, for the whole or any part of 
each month's allowazice remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend to one month*’ or 
until payment if sooner made: 

Provided that, if such person offers to maintain his wife’* on oondi- 
tipn of herliving with him, and she refuses to live with him, such 
trate may consider any grounds of refusal stated by her, and may make 
an order under this section notwithstanding such offer, if he is satisfied 
that there is just ground for so doing: 

Provided, fhrther, that no warrant .shall be issued for the recovery of 
amount due ui^er this section unless application be made to the 
CSouct to levy su^ anmunt within a period of one year from the date on 
which it beemne due.'* 

' (#) No wi/e shall be entitled to receive an idlowance' ftmn h» 
hUbbandnnder this section if she is living in adultoy,” or if, without any 

* irsuvat (18S2) g Bom. 479; • SeahadH Auyangar, (1896) 20 Mod. 

JtaM (1808) 18> Bom. 880. 888. 

* Sarat Chandra BakkUt (1889) 16 * Makhdum» (1882) 14 All. 854. 

CbL too. 
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sufficient reason, ghe refuses to live with her husband, or if th^ are livinif 
separately by mutual consent.** e 

(d) On proof that any wife in whose favour an order has been made 
under this section is Uving in adultery, or that without sufficient reason 
she refuses to live with her husband, or that they are living separately by 
mutual consent, the Jifagistrate shall cancel the order. 

(6) All evidence under this Chapter shall be taken in the presence 
of the husband or father, as the case may be, or, when Jhis personal 
attoidance is dispensed vritli, in the presence of his pleader, and shall be 
recorded in the manner prescribed in the case of summons^casss: 

Provided that if the Ma^^strate is satisfied that he is wilfully avoiding 
service, or wilfully neglects to attend the Court, the Ahigistrate may 
proceed to hear and determine the case er parte. Any orders so made 
may be set aside for good cause shown on application made within three 
months from the date thereof. 

(T) The Court in dealing with applications under this section dudl 
have power to make such order as to costs as nmy be just. 

(^) Proceedings under this section may be taken against any 
person in any district where he resides or is, or where he last resided** 
with his wife, or, as ^e case may be, the mother of ill^timate child. 

COMMENT.—This section gives effect to the natural and fundamental duty 
of a man to maintain his wife and children so long as they are unable to maintain 
themselves. Its provisions apply and are enforceable whatever may be the jpersonal 
law by which the persons concerned nm governed.* The object of this section Is to 
avoid vagrancy by providing that a Magistrate may up toalimited exlmitseethat n 
wife and children are maintained by a husbuid or fkther able to maint^n them.* 
A wife or a child has two remedies available for securing maintenance. The 
first is a suit in a civil Court, in whicdi a decree may be obtained for an amount 
commensurate with the status or means of the party liable. Even arrears of past 
maintenance can be recovered. The maintenance can be made a charge on the 
property. The decree <An be enforced against his property in case of his death. 
The second remedy is a proceeding under this seetiw. It is a cumulative remedy.* 
Tfais remedy is open to a wife or <diild either legitimate or illq(itimate. The mere 
ekistenoe of a decree of a civil Court awarding maintenance to a wife does not oust 
the Jurisdiction of a Magistrate to make an order under this section on the application 
d the wife. The Magistrate, however, in such a case, should make it clear in his 
order that anjrthing paid under the decree of the civil Court would be takmi Into 
account against anything which he may order tO be paid.* 

The section provides a speedy remedy and a summary mode for cnfordiig 
the order. The amount d maintenance is limited to Rs. 100 per month, and the 
order spends itself on the death of the party charged. The amount can be levied 
as if it were a fine* The order can be nullified t <1) If the wife is living in adultery, 
or (2) if she without sufficient reason refuses to live with her husband, or (8) if the 
partial are living separately by mutual oonsmit. 

The to receive maintenance ie a pipely persmial %ight created by an 
order of a crimiiud Court; there is no charge created on property by the orddi for 

* Maung Tin v. Ma Hmtnt (f088) * lAngappa Qoundan v. EmuUatan, 

11 Ran. 220, V.B. (1808) 27 Mad. 18, 10. 

* Ebrahim Mahomed v. tOtunhed^ * Taralatdkidi, (lOItt) 40 Bom. L. 

bat, (1941) 48 Bom. L. R. 815. ,R. 1108. 
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maintenance, and the maintenance cannot, thevefoxe, beheldtobeallenahlepwipet ^ .* 

The allommce may be pajmbleilhmi the date of the oidn or even from the 
date of the aiiplicatkm,* but can in no case go beytmd it.* 

1. * Any pbrnon.' — The wends ** any pexsem " include a Hindu not divided 
from his &ther.* This section does not contemplate {noceedings against a wlude 
IhmUy merdy because the husband against whom the proceedings are hi a 
member of a Joint Hindu ftunily. Though the Magistrate may consider what is 
the p ro p ert y of the ftunily, in considering what sum he should award the wife ftn 
maintenance, the order should be passed against the husband himself and not against 
the joint lS|pily.* An order made under this section can be enftneed against a person 
even if he resides outside the Jurisdiction ot the Court.* The person against whom 
proceedings axe instituted is ngt ah accused person and therefore it is not incumbent 
on a Magistrate to examine the husband or ftither under s. 842 before an order is 
made.’ 

2. 'Sufficient meaxw.'—This expression is not craflned to pecuniary re¬ 
sources, and a mere denial by an able-bodied man of sufficiency of meMM fe not 
conclusive proof of want ot sufficient means. Whetiier a person has * sufficient 
means ’ must be determined upon a consideration of the circumstances disclosed 
in each case.* 

3. * Neglects or reftiaea to maintain.'—^A neglect or reftisal to miiinft«.fn tiie 

wife may be by words or by conduct. It may be express or implied.* Once it 
is proved that a husband or ftither has refhsed or neglected to maint ai n his wife 
or diildren, an offer by him to maintain them in the future is not sufficient of itself 
to debar a Magistrate from making an order for thefar maintenance,^ nor an offer to 
maintain them in a separate house.’^ « 

'Maintenance* means appropriate food, clothing, and lodging.^* The Rangoon 
High Court has hdd that ' maintenance * must Include the minimum amoimt of 
education for a child which the conventions of the country call for. In a civilised 
state a human dtild cannot be maintained simply by providing it with clothing 
and food. In the present state of society the mere maintenance of the body is not 
sufficient; provision has to be made for the child's developing mind and conscienoe.** 
The Chief Court of Sind has taken a similar view.'* ' 

4. 'Wife.*— The apidicant must be shown to be the wife of the penum from 
whom she claims nudnteqfmoe.'* The section applies only to an abandoned wife 
and not the abandoned mistress.'* 

The right of a wife and of children to be maintained by the husband and by 
the actual fisther is a statutory right, and the duty is created by express enactment 

' Oiribala Debee v. Nimuikibala '* Sassoon, (1025) 40 Bom. 562, 27 

Debee, (1084) ^ Cal. 404. Bom. L. R. 860; Jifsf. Sarfiaz BMtm 

* Hiralal v. Bai Amba, (1020) 28 v. Miran Bakhsh, (1027) 9 Lab. 818. 

Bom. L. R. 060. " Bai Manek, (1028) 80 Bom. L. 

* Abdul BaMm v. Asnir Begum, R. 058, 52 Bom. 768. 

(1028) 7 Lah. 865. '* ArunachtUA v. ^mmdiiwianMaa/, 

* •Bamasami, (1880) 18 Mad. 17. (1088) 56 Blad. 018. 

* Hemibai v. KunUbai, [1041] Kar. '* Mauim Shme Ba v. Ma Thehn 

58. Nya, [lOSSj Ran. 678. 

* Gnmusmbat, (1028) 62 Mad..77. '* Tekdumd v. lEolaDafiAfeii, [1041] 

I Mdir Khan BaOti Otari, (1028) Kor. 417. 

10 Lah. 406. ^ QukMas Baidas, (1801) 10 Bmn. 

* Mmu^ Tin v. Afa Hmin, (1088) 260; Abdur Bdhoman v. SdMna, 

11 Ban. 226, f.b. (1870) 5 Cal. 558. 

* Bhikain v. ManeO^, (1007) 0 '• GanesMbai, [1948] Kar. 102.' 

Bom. L. R. 850. 
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indqiendeat of the personal law.^ Hence, a mutta (temporary) wife can claim main- 
tenance firom her husband.* lll^itimate childfen bom of an adulterous intercourse 
by a married woman* can recover maintenance from the putative father. The wife 
is not bound to accept the offer by the husband to provide her with a separate 
residence ;* though if she leaves her husband's roof without justifying cause she is 
entitled to no relief.* 

The wife of a Jain, who becomes a Sadhu, does not lose her status as his wife, 
and the husband by becoming a Sadhu is not in law excused from maintaining his 
wife. It is open to him to prove that by reason of the vows he has tsl^ he is incap 
pahle of holding any prop^y or of earning any money without incurring serious 
oonaequenoes to himself.* Similarly, a Burmese Buddhist monk is amenable to the 
provisions of this section notwithstanding the fitet tljat he has adc^>ted the yellow 
robe. It makes no difference whether he does or does not enter the priesthood to 
avoid the lesponsibUitiles as a father.* If there is a bona fide re-union between 
hnsband and wife the order of maintenance is vacated.* 

The order for maintenance ceases to operate as soon as the wife is divorced 
by her husband,* though it remains effective so long as the divorced wife is in 
ha iddal under Muhammadan law.^* This personal law of Muhammadans is not 
abrogated by this section.^* The plea of divorce can, however, be urged only when 
the wife applies to recover arrears of maintenance.** 

5. * Child.'—The word "child” is not defined in this Code or in the General 
Clauses Act, 1897. The Madras, the Calcutta** and the Rangoon** High Courts 
have held that in the absence of any definition the word * child' means " a person 
who has not reached full age,” under the Indian Majority Act, is ei^teen 

years, and who is incompetent to enter into any contract or to enforce any claim 
under the law. The Bombay High Court has differed from this view and held that 
the word * child' is used with reference to the father, and has no qualifi c ation of 
age—the only qualification being that the child must be unable to m a i n ta i n itself. 
The wordisnot confined to a child who is under the age of majority. AMahommedan 
divorced his wife who had two children, a boy aged fourteen years and a girl aged 
twenty-one. On the application by the wife to recover maintenance for the two 
children, it was held that the father was botmd to maintain them as the section was 
not confined to <hildren who were under the age of majority.** 


* Karijfadan Pokkar v. Kayalt Bee- 
ran Kiitff, ’ (1896) 19 Mad. 461; Ay- 
sAotoi, (1904) 6 Bom. L. R. 680. 

* Luddun SahiXta, (1882) 8 CaL 
786. 

* Bazario v. IngkSt (1898) IS Bom. 
4S8a 

* Bai Mandct (1928) 80 Bom. L. 
R. 958, 62 Bom. 708; Hatrtam Kam, 

1926) 7 Lah. 818*; RajpaH v. DeaUt 

1924) 46 All. 877. 

* GaerisAanlcar v. Bed Beoa, (1908) 
6 Bom. R. 614. 

* MmH Kanifydjayt^, (1982) 84 

Bom. Ij. R. 687, 56 Bom. 200. 

. * Mnung Tin v. Ma Hmint (1988) 
11 Ran. 220, v.b. 

* U Po /Shin V. Ma Sein Mya,* 
(1980) 8 Ran. 460. 

-• Kaaam PMhai, (1871) 8 B. H. 


C. (Cr. C.) 95; Abdul AK Iskmaaji, 
(1888) 7 Bom. 180; Sulenum VarHt 
(1899) 1 Bom. It. R. 846; Abdur Bobo- 
man v. SakhinOt (1879) 6 Cal. 568. 

*• Din Muhammadt (1882) 5 AIL 
226; Shah Abu llyat v. JJlftd BOA, 
(1896) 19 All. 50. 

** Sh^duumdan^ (1980) 82 Bom. h. 
R. 682; Musamnud Mariam v. Kadir 
Bahhsh, (1929) 5 Lude. 442. ^ 

** Pur^alal ChunXUd, (1928) 80 Bbm. 
It. R. 617. 

*■ Kridmamami Ayyarv. Chandra- 
vadana, (1918) 87 md. 565; Han- 
ankdntmar BanerU Manorama 3e- 
bee, (1985) 02 Cal. 689. 

** Btafbn Shanta v. Ma Chan Tha 
Mm, (19M) 2 Ran. 682. 

** Ahmed Mahomed v. BaiPodma, 
(1942) 44 Bom. L. R. 919. 
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The basis of an application for the maintenance of a child is the paternity of 
the child irrespective of its legitimacy or illegitimacy.' A woman may be of 
diameter and yet be entitled to an order for maintenanoe of her lU^timate ehlM 
if she proves that the man against whom she proceeds was the father of the <diild,* 
Similarly an unchaste wife is entitled to maintenance for her husband's child.* An 
adt^Aive father is not liable to pay maintenanoe to his adopted child.* A divorced 
wife entitled to the custody of her <hi]dren can recover their maintenance.* A 
father is bound to maintain his child even though the child is living with its mo ther 
who refuses to return to her husband under a decree for restitution of oongjual 
rqifats.* ^phen the custody of a child is wrongfblly withheld firom its &ther, who 
is its legal guardian, he cannot be called upon to pay for its maintenance.* 

6. * Unable to maintain Itself.*—The phrase means ** unable to cam a 
livelihood for itself,*' that is to say, a complete livelihood, such as an adult person 
might earn, without depending on any other person. 

The maintenance allowed to a girl cannot be cancelled on her marriage without 
proof that she has thereby become able to maintain herself and ceased to depend 
upon the maintenance ordered.* 

7. * Or such child. *-~Power is given to make an order for maintemmoe of 
the wife ** or such <hild." Therefore an application can be made for the main¬ 
tenanoe of the wife or for the maintenanoe of the child. There is nothing in the 
section which says that if such an application is made on behalf of the wife an 
application shall not lie on behalf of the child.* 

The word * child' is used 'vdth refermoe to the fatiier, and has no qualification 
of age —the only qualification being that the chll4™™t he unable to maintain itself. 
The word is not confined to a child who is under the age of majority.** 

8. * Monthly rate.'—The rate awarded should be determinate mid fixed. It 
Is not permissible to make .an order for imdntenanoe at a progressively increasing 
rate. The rate may, if necessary, be altered from tu4eto time under the fcdlowing 
section.** It must refer to a numey payment <mly.** 

9. * In the whole.'—The words ** in the whole ” mean that only a sum 
of money not exceeding Rs. 100 should be ordered to be paid and no other payment, 
either in the shape of fees or medical exposes, etc., should be ordered to be paid; 
nor can the Magistrate oi;^ the husband to provide a house for the wife. It is to 
prevent the Magistrate making an order that the husband should pay so much for 
the schooling ofthe children, orso much for clothing, or so much for medical expenses 
and so on, that the words " in the whole " have been put into the section. The 
Magistrate can only order one sum not exceeding Rs. 100 to be paid for the wife 
and for each ofthe children unable to meuntain itself. Every wife and every legiti- 


* Nur Mahomed v. BiamuUa Jan, 
(1880) 16 Cal. 781, 786. 

* Hira Lot v. SaM Jan, (1805) IS 
All.«107, 108; Lingtmpa Oaundan v. 
Bsudaaan, (1908) 27 Bfod. 18, 15. 

* Muniammal y, Venkalaramana- 
Chari, [1954] Bfad.«888. 

* Nanu V. Karthi^/ini, [1087^ Bfad. 

778. • 

* Aff^iibat, (1004) 6 Bom. L. R. 
586; ABah RaMti- v. Karam Ilaht, 
(1088) 14 Lah. 770. • 

* Maung San Pe v. Ma Lai Mai, 
(1082) 10 Mn. 486. 


* Dinsdb Kasiauab v. Mohamad 
Huuen, (1044) 47 Bom. L. R. 845, 

* Mrnnatdd Ammai v. Karuppana 
PiOat, (1024) 48 Mad. 508. 

* BuUeel v. Butted, [1988] Mad. 
720. 

** Ahmed Mahomed v. BaiFatma, 
(1042) 44 Bom. L. R. 010. 

** Upendra Nath Dhat v. Soudami^ 
nt^kui, (1886) 12 Cal. 585; Bolnayee, 
/1800) 14 Mad. 80S. 

** Mukta V. HottK, (1924) 20B<nn. 
L. R. 186; Viramma v. Naeayya, 
(1888) 6 Blad. 288. 
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mate diild aad eveiy ilkgitiiiiAt#ililld could be awarded maiutenance up to Ba. 100 
pfovided the fauaband <« the father has the ineaift to pay the amounts.' 

Sab-aecttoii (3).—It is neoessaiy, before the <nder can be enforced by a sentenoe 
of Imprisminient, that it riiould be made out that the nfm-paymentof malntenanoe 
-was the result od isilfi4 negligence on the part of the defendant. A sentenoe of 
imprisonmoit can, theiefore, be passed only after there has been wilful neglect to 
oomfdy with the order, followed by an unsuccessful process of distraint. The 
imprisonment that is ordered is not a punishment for contempt the C|purt*s order, 
but it is for the unpaid portion of the maintenance.' 

10* * Sufficient cause.’—^An order of adjudication of the husband as an 

insolvent does not, in itself, amount to rebuttal of an allegation that the ina(dvmit 
has failed “ without suflBoient cause ” to comply witlvthe order.' 

11. * Imprisonment for a term which may extmd to one mondi.*— 
According to the Madras and the Calcutta High Courta the imprisonment in default 
of payment of maintenance awarded is not limited to one month. The maximum 
that can be imposed is one month for eaitdi numth’s arrear; and, if there is a balance 
xqnesenting the arrears of a portion of a month, a further term of a month’s imprison¬ 
ment may be imposed for such anear.* The Allahabad High Court has adopted 
view.* There is a decision of the Bombay High Court holding that a maximum 
sentence of one month’s imprisonment only can be passed for non-payment of all 
accumulated arrears.* The Bombay decision cannot be regarded as sound law owing 
to change in the wording of the section in the Code of 1882. 

A iteison who has undergone a sentence of imprisoninent on account of hia 
fsilute to pay certain arrears cannot be sentenced to impisonment a second time 
for default in respect of the same identical arrears.* 

Proviso 1.—12. * Often to m a int ai n hia wife.’—^It is open to the hiuband 

to offer to maintain hls wife; he cannot be compelled to maintain her * os hia wife.’ 
H the Legislature had meant that the offer was to be one to live with the woman aa 
his wife, it would have used those words.* The wife cannot object to live in the 
house on the ground that the husband has married a second wife.* 

Proviso 2.—13. ‘One year from the date on which It became due.’— 
The proviso is intended tA prevent a person entitled to maintenance frmn being 
n^^Ugent and allowing arrears to pile up until their recovery would become a hardship 
or an impossibility. It is not intended for the benefit of Jhe person against whom 
an order tor maintenance is made to evade painnent by preventing the service of 
process on him.'* Where, therefore, the wife applied on July 18,1988, fer four months 
maintenance ending June, 1988, and the case had to be closed as the husband could 
not be found, and she then applied on May 81,1984, for flftem months’ maintenance 
in arrears, it was held that the applicatian lay." 


' Kent V. Kent, (1926) 49 Mad. 
891, 896, 897; Butteel v. Bufteel, [1988] 
Mad. 729, Pahnerino v. Pabnfrino, 
(1926) 28 Bom. L. fL 1299, disapprov¬ 
ed on this point. 

* Sidhmmar Tear v. Gyanada Dati, 
(1894) 22 Col. 291, 294. 

* RatBUi Bant Daai v. Matt Lot 
Sen, [1940] 2 Cal. 526. 

* jUkmduit Baxntthar v. MoMdin 

Btbt, (1696) 20 Mad. 8; BkUeu K^n 
V. Zakuran, (1897) 25 CaL 291. r 

« Jfeni, [1988] All. 751. V.U., over- 
idantNar^, (1887) 9 AIL 240, r.B. 

*2*osutu ilahadu, (1896) Unrep. 


Cr. C. 801. 

* Mouftf Kyi Pe v. Ma Htu In, 
(1981) 10 Ran. 176; Ma Tin 2Yn v. 
MatM Aye, [10411 Ran. 66; Maung 
Tun xan v. Ma Mtudng, [1941] Ran. 
408. 

* OuUbdae Bheddae, (1891) 16 Bom. 

269, 275, dissenting from Maraldtat 
V. KaMappa, (1888) O Mad. 871. • 

■ Anmn^fon v. Tuiukanatn, (1868> 
7 Mad. 187. 

** V l^pay Latt v. Ma Pa Byn, 
(1986) 18 ]^, 289. 

" Ibid. 
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Sab^sectkm(4).—14. * living la adultaty.*—nieterm ** adultety ** teased 
in the pc^ular sense of the tenn, vis. breach ct the matrimonial tie by eitherpaity.^ 
It does not mean a single act of adultery. It refers to a course of conduct and means 
something moi^ than a single lapse flrmn virtue.* It is not necessary that the wife 
dioald live in the house of the adulterer. The words “ living in adultery ** are 
merely indicative of the principle that occasional lapses from virtue are not a 
sufficient reason for refusing maintenance. Continued adulterous conduct is sriiat 
is meant by “ living in adultery.'** The feet that the wife had once an illegitimate 
child is not enough to disqualify her if she led a chaste and respectable life for some 
two yeat| before the application ;* but where she has been guilty of adultery with 
a low cai^ man, which leads to her expulsion from caste, she is not entitled to 
maintenance.* ^ 

The Bombay High Court has held that where an order for maintenance is 
cancelled on account of the wife living in adultery, such cancellation extinguishes 
not only her future right of maintenance but also the arrears of her past mainten* 
ance.* The Calcutta High Court is of the opinion that an order of cancellation of 
maintenance takes effect from the date of the order and has no retrospective operation. 
It cannot affect the arrears due up to the date of the order.* 

Sub-aection (5).—15. 'Mutual consent.’—'Mutual consent* means a 
consent on the part of the husband and wife to live apart no matter what the ciroum* 
stances may be.* 

Sub-section (6).—^Where the evidence on which the order is passed is not 
taken in the presence of the husband or father, and his personal attendance is 
not dispensed with, the order must be set aside as the direction in this suheection 
is peremptory.* A Presidency Magistrate is ifot bound to record evidence in a 
proceeding under this section.** 

Sub-section (8).—^The words “ or is ** indicate that a Magistrate is competent 
to entertain an application for maintenance against a person who works for gidn 
within the territorial Jurisdiction of such Magistrate although he may not have a 
permanent residence within such jurisdiction.** 

The proper Court to take cognizance of the complaint of the wife is the Court 
wtthin the jurisdiction of which the husband resides.** The Allahabad High Court 
has held that a wife who is living apart from her husband for a good cause may 
institute an application Tbr maintenance in the district in which she resides.** 

The word “ reside ** connotes some sort of permanent intention to stay 
at a particular place and a mere casual visit to a place other than the one where a 

* CfantapaBi Appalamma v. Ganta- * Sangawa Qulappat (1942) 44 Bom. 
poW YOAyyOt (1807) 20 Mad. 470, L. R. 614. 

476, V.B., overruling Mannatha Achari, * Tori Bala Sukla v. Kabal Ram 
(1808) 17 Mad. 260. Sukta, [108^ 1 Cal. 609. 

* SMmram, (1800) Unrep. Cr. C. * Bam Saran Dos v. MH. Bam 
604$ OantapilH Appalamma v. Ganta- Piarif [1087] All. 480. 

paBi YtUapyOt sup.; Fult^and Magan- * Indu Bala Debi v. Satehid Praaadt 
lot, (1027) 80 Bom. L. R. 79, 62 Bom. [1080] 2 Cal. 845. 

160; Patala Atehamma v. Pakda Maha- ** Chhagan Horgocon, (1081)84 Bom. 
lakBrnUf (1007) go Mad. 882. L. R. 276. 

■ KialaPUIaiv,AmMhammait\l98IBi\ ** RupcAand Jssordos, [1941] Kar. 
Mad. 1100; Aft Mya Kkin» [1987] 415. 

Ran. 88. •*■ RAotit RaArwiin, (1884)0 Bom. 40; 

* JEhIto V. KaumiHa^ (1004) 20 Benbow v. Benbawt (1807) 24 C(d. 688. 

AIL 826. ^ ' ** Mofeotes Deeaatro, (1891) 18 AIL 

• * PofWMu^e v. Periua Moopan, (1008) 848. 

81 Mad. 185. 
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penra has a fixed home* will not he sufficient, bi the case of persons who have a 
fixed residence, a visit to another place for however long a period, so Itmg as It is 
casual, will not oonfier jurisdiction. Where, however, the parties have no home 
of any sort and ate moving about from place to place, eadi place where they so live 
would be their home for the time being; the sole test being whether a party has 
mimtu manendt or an intention to stay for an indefinite period, at tme place, and if 
he has such an intention, then alone can he be said to reside there.* 

16. * Last resided. ’— The term ** resided ” includes a temporary residence 
and is not to be confined to permanent residence.* 

The mere hiring or purchase of a residential building by a person dt a place, 
when he was actually in employment at another place, does not confer jurisdiction 
on the Magistrate at the place where the building isThired to entertain a petition 
against that person under this section.* 

Duration of order.—^An order once passed remains in force until it is either 
canodled under s. 488(5) or modified under s. 489.* The mere fimt that a wife 
has returned to live with her husband will not bring the order to an end automa¬ 
tically, though it would suspend the (^ration for the period during whidi she 
lived with her husband. On her separating from him again, she can enforce it.* 
Insolvency of husband.—An order of discharge shall not release an insolvent 
husband from liability under an order for maintenanoe passed under this section; 
B. 46(i) (d) of the Presidency-towns Insolvency Act (III of 1909); s. 44(2) (d) of the 
Provincial Insolvency Act (V of 1920). A protection order, under s. 2S of the 
Presidency-towns Insolvency Act (1909) does not protect the insolvent against 
the special statutory power of c^punittal given to a Court under this section to 
enforce an order to pay maintenance by levying the amount as fine and sentencing 
the defoulter to suffer imprisonment.* A Alagistrate who has passed a sentence of 
imprisonment cannot cancel the sentence merely because an insolvency Court issues 
a^ order of protection. Neither the protection order nor the adjudication order 
can be conclusive on this pojnt.* 

Death of respondent.-—A claim for arrears of maintenance abates on the 
death of the respondent add cannot be enforced thereafter against his estate.* 
Civil suit.—^An order passed under this section is no bar to a suit for maintenanoe 
in a civil Court.* , 

Jurisdiction of criminal Gourt.^—^A decree for maintenance passed by a civil 
Court, whidi cannot be enforced on account of insolvency of the husband, is no bar 
to proceedings tmder this section.** Similarly an agreement between the husband 
and wife to pay the wife maintenance, enforoeabte in a civil Court, does not oust 
the jurisdictioa of a criminal Court. Anything short of a decree entitiing the wife 

* Charan Das v. Mst. SurasH Bai, Nag. 280. 

[1010] Lah. 755 ; Khaintnnissa, (1929) ' Mahomed Hussein, (1040) 42 Bom. 

81 Bom. L. R. 081, 68 Bom. 781; L. R. 742, dissenting from HalfkUe 
Ram Dei v. JhumU Idd, (1026) 1 Luck. v. Hedfhide, (1028) 60 Cal. 867. • 

848; Shambai, [1941] Ni^, 262. * Mwd Kri^nayya v. Akkukmma, 

* Sher Singh v. Amir Kunaar, [1040] Mad. 602. 

(1027) 40 AU. 479. * Bad AH v. Lak BOA, (1018) 41 

■ Bai Donga v. AmriUal PitrsAoffom, Cal. 86; Lingaypa Qoundan v. JBni- 

(1920) 88 Bom. L. R. 1107. dasan, (1008) 27 Afofi. 18, 16. 

* Budhni V. Dalai, (1904) 27 All. II. * Qtumo. Kanta Mohanta v. DereU, 

■ Ssasagammal v. Pandora Nadar, (1904) 82 Cal. 479. 

(lOOffi 60 Mad. 668; Peareu (1985)' ** MahenudaM-MUiudduci, (1080) 81 

68 AU. 879; John P. E.CoAHov.Mrs. Bom. L. R. 1866. 

Dlandke, ss^e of John P. Coefho, [1087] 
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to maintenanoe is not ouffidoit to oast such jurisdiction.* 

’Where a compromise betweenaa husband and ^ife covers matters outside the 
purview of this section an order for maintenance cannot be passed by a criminal 
Court.* 

489. (I) Onproof of a change in the circumstances* of any person 

Alterati receiving under section 488 a monthly i^owance* 

allowance.^ ” ordered under the same section to pay a monthly 

allowance to his wife or child, the Magistrate may 
make such alteration in the allowance' as he thinks fit: IVovided that 
if he increases the allowance the monthly rate of one hundred rupees 
in the whole be not exceeded. 

^ (2) Where it appears to the Magistrate that, in consequence of any 
decision of a competent Civil Court, any order made under section 488 
should be cancelled or varied, he shall cancel the order or, as the case 
may be, vary the same accordingly. 

COMMENT.—^Where once an order for maintenance is passed under the 
foregoing section, the amount can be increased or decreased by change of circum¬ 
stances of the person receiving, or of the person paying, the amount. The ot^er 
can relate back to the date of the application.* It can be cancelled if it is superseded 
by a civil Court decree, or if the parties have arrived at a compromise.* 

!• * CShange In the drcumatancea.’—^The phrase refers to a diange in the 

pecuniary or other circumstances of the party paying or receiving the aUowance 
which would justify an increase or decrease of t]^ amount of the monthly payment 
originally fixed,* and not a change in the status of the parties which would entail 
a stoppage of the allowance.* ** Change ** would include death of the child or 
the birth of another, imd also the fhct that the child has grown older.* 

2. * Alteration In the allowance.*—According to the Allahabad Hig^ Couft, 
alteration refers to a power to alter the amount, and not to a total discontinuance 
thereof.* But, according to the Madias High Court, the seduction of the maintenance 
to nothing would also come within the meaning of the wbrd alteration.”* 

Sub-section (2).—Where a suit for restitution of coujugal rights is broujght, 
not with a view to take the wife back, but to evade the pa 3 rment of maintenanoe, or 
the husband fails to comply with the conditions of the decree, e.g. fails to provide 
a separate accommodation fOr his wife as required by the decree for restitution, 
the Magiatrate is justified in refusing to cancel the order of maintenance.** A decree 
for restitution of coqjugal rights obtained from a civil Court does not necessarily 
put an end to an order for maintenance previously pnsscd under this section. It 
Is within the discretion of the Magistrate to cancel or vary the order if need be, but 
the discretion must be exercised judicially. Before cancelling or varying the order 


*» Sareunvaii Debee v. Narayandas 
Chatterji, (19S2) 5» Cal. 1220. 

* Kotn Saran Das v. Met, Damodri, 
(1984) 16 Lah. 42p. 

* Hiralal v. Bai Amba, (1086) 28 
Bmn. L. R. 660.* 

* Preibhu ImI v. Rami, (1002) 28 
All. 165. 

* Punjalal ChuniXal, (1928) 80 Bom. 
li. R. 617. 

* iSftah Abu Ilyas v. Vtfat BUd, 


(1806) 10 All. 50. 

* Ramayee, (1890) 14 Mad. 398; 
Maung Shwe Ba v. Ma Thein Nya, 
119861 Ron. 678. 

* Din Muhammad, (1882) 5 All. 
226, 228. 

h Meenaichi Ammal v. Kan^ppana 
Pillai, (1924) 48 Mad. 508, 505. 

* ** Maung Po Kwev. Ma Pwa Shein, 
[1989] Ran. 741. 
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he is entitled, and indeed bound, to satisfy h i m se l f that the <Eq>plioant is bona flde 
prepared to give effect to the decnee of the fsi||fil Court and that he is pr^imred to 
oll^ the wife a home which she ought to accept.* 

490. A copy of the order of maintenance shall be given without 
Skifcn^ement of payment to the pe^n in whose favour it is made, 
order of mainten* or to his guardian, if any, or to the peisoo to whom 

the allowance is to be paid ; and such order may be 
^iforced by any Magistrate in any place^ where the person against whom 
it is made may be, on such Magistrate being satisfied as to the identity 
of the parties and the non-payment of the allowance due. 

COMMENT.—The Madras Court has held that where an application 

has been made to a Magbtiate to enforce an order foC maintenance, he Is not bound 
to enforce the order if the defendant proves that the claim for maintenance has 
been released.* But the Allahabad High Court has taken a different view.* 

1. * Any place.*—The ei^ression moludes a place outside the jurisdiction of 

the Magistrate who passed the order.* 


CHAPTER XXXVII. 

Directions of the Nature of a Habeas Corpus. 

49l"« (i) Any High Court m^y, whenever it thinks fit, direct—. 

Power to issue (^) a ji^on within the limits of its appel- 

directions of the late criminal jurisdiction be brought up before the 
nature of a Court to be dealt with according to law ; 

Acbeos corptM. ^ person ill^ally or improperly de¬ 

tained in public or private custody within such limits be set at liberty; 

(e) that a prisoner detain^ in any jail situate within such limits 
be brought before th» Court to be there examined as a witness in any 
matter pending or to be inquired into in such Court; 

(d) that a prisoner detained as aforesaid be brought before a 
Court-martial or any Commissioners for trial or to t)e cexamined touching 
any matter pending before such Court-martial or Commissioners 
respectively; 

(e) that a prisoner within such limits be removed from one custody 
to another for the purpose of trial ; and 

(/) that the body of a defendant within such limits be brought in 
on tlte Sheriff's return of eepi corpus to a writ of attachment. 

(2) The High Court may, from time to time, frame roles to regu¬ 
late the procedure in cases under tins section. • 

(3) Nothing in this section applies to persons detain^ under the 

Ben|^ State Prisoners Rwdation, 1818, Ma^as R^ulation II of 1819, 
of ]TOmbay Regulation XXV of 1827, or the State ]mA>ners Act, 1850, 
of the State* Prisoners Act, 1858. « * 

m 

* FaUundiKn Skamauddin v. Bai * Pndthu Lai v. RanU, (lfl02) 85 

Jenab, (IMS) 45 Bom. L. R. 897. * AU. 165. 

* Rangamma v. MtAammad Ali, * Karri Papayanmat (1881) 4 Bfod. 

(1886) 10 Mad. 18. 280. 
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COMMENT.—The writ of Mkeaa earpuB ad mbfMendum is the most oele* 
heated preeogative writ of the E^igl|ph law. It is addreawd to him who detains 
another in cnatody ,Bad eomniands him to produce the body, with the day and oanae 
of hia captim and detention, and to do, stthmlt to, and receive what the Court 
■omiaider in that behalf. The writ is of Imm emori al antiquily, an inatance of its use 
occurring in the thirty-third year of Edward I. It has through the ages been 
Jealonaly maintained by Courts of Law as a check upcm the ill^al usurpation of 
power by the Executive at the cost of the Uege.^ Hij^ Courts in India have no 
power to issue the common law prerogative writ of Aoheos eorpua in matters ocm- 
templated ^y this section.* The operation of this section was at first limited to the 
presidency-towns: now, the powers are extended over territories subject to the 
appellate cximinsl jurisdiction of the High Court (s. 491).* They can be exercised, 
in the case of a Biitirii Europe&i subject, beyond the apprilate jurisdiction and over 
territories appointed by the Central Government (s. 491A). Those powers are:— 

(а) that a person may be brought up before the Court and dealt with according 
to law; 

(б) that a person detained in custody be set at liberty: 

(e) that a prisoner detained in jail be brought up before the Court andexamined 
as a witness: . 

(d) that a prisoner detained in jail be brought up before a Court-martial or 
'Commissioners; 

(e) that a priwner be changed from one custody to another for trial; 

(/) that a defendant be brou^t in on Sheriff's return of coi^ms to a writ of 
attachment. , , 

The High Court 1 im jurisdiction to issue the writ for tiie production of a person 
outside British India, provided it is satisfied that he is in the custody, or control of a 
person within its jurisdiction.* The person concerned must be within the limits 
of the appellate criminal jurisdiction of the CcArt trying the applications under the 
section. The fisct that the persons concerned were arrested and were at first confined 
within those limits will not be sufficient !fth^ are not at the time of hearing rxmfined 
within those limits.* * 

The underlying principle of every writ of habeas carpus under this section is 
to ensure the protection ^pd well-being of the person brought before the Court under 
that writ. The real interest and well-being of the person ought to be not only the 
determining but the sole oonsideratiou.* In dealing with a minor, the Court should 
have regard to the welfrue of the infent ixreqiective of its age.* Due regard must 
also be had to the ties of affection. If the infent is capable of forming Intriligent 
opinions the Court must take them into consideration.* 

The writ is not granted where the effect of it would be to review the judgment 
of one of the superior Coiuts, whidi mi^t have been reviewed on a writ of error, 
or where it would ftdrify the record of a Court whirii shows jurisdiction on the fece 


* Per Earl of Birkenhead in Seare- 
4aru of State for Home Affairs v. O* 
Bt^ [1938] A. C. 608, 609. 

* MaUhen v. IBs^let Maglstratef 
THomdnsn^ (1888) 60 I. A. 283, 41 
Bom. L. R. 1119, (1989) Mad. 744. 

* Bameswar XhtrorisBaUa, (1988) 86 
Gal. 88; Oaoinden. Nedr, (1989) 48 
38. L. j. 896, v.n. 

* Mahamt^lalH v. Ismed^f (1928) 


28 Bom. L. R. 471, 50 Bom. 616. 

• ViOiaaibhar Dttual THpatM, (194a) 
20 Luck. 888. 

* ZartMbi v. Abdut Basse*, (1910) 
12 Bom. L. R. 891. 

i SaUhH, (1891) 16 Bom. 807; 
joshff Assam, (1805) 88 Cal. 890. 

* * SaraswatiU Ammed v. Dhanakati 
Ammat, (1924) 48 Had. 299. 
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Of it.' The pToviekme of this section do not give juxisdictkm to the High Court to 
revieer a conviction and sentence. A writ opnnot be granted to persons convicted 
or in execution legnl process* including .persons in execution of a legal sentence* 

after conviction on,indictment in the usual course.* 

The analogy of civil proceedings in which the rights of-the parties have ordfaiaiily 
to be ascertained as on the date of the institution of the proceedings cannot be* 
involmd on an application of the nature of hdbtoM corpus under s. 491.* 

Clause (b). —If a minor* even though with her own c(ms«it* remains, in the 
custody of a person, he must be held to have illegally detained her* if another person*, 
rdm is better entitled in law to have the custody of the minor* desires'iohave that 
custody.* The wmd * imprc^rly ’ in this clause cannot include any considemtioni 
of the question whether the legislation is proper* but refers to cases in which, although 
the forms of the law have been observ^* there has been a fraud <» an Act or am 
abuse of the powers given by the Legislature. The CSourts can and in a proper mse 
must determine the question whether ♦here has been such fraud or abuse.* An. 
erroneous convicticm* unless it be due to a want of jurisdiction in the Court, cannot 
furnish a ground for invoking the application of this section in a profseeding by way 
of habeas corpus.* 

High Court.—^An application under the section is ordinarily made before a 
Judge sitting on the original side * but it can also be made to a Bench on the appellate 
criminal side.' The High Court has no power to award coals in proceedings under 
this section.* 

Successive applications.—The common law practice of English Courts, per¬ 
mitting successive identical applications for a wnt of A«6eos corpus to be made 
to the Judges, one after another, of the High Court of Justice, is not applicable 
to the Court of Allahabad in the case of applications under tl^ section, in¬ 
asmuch as the common law of England is not in force in thb province* and this 
High Court has not the common USr right of issuing a writ of habeas corpus, but 
only the power conferred upon it by statute for the first time in 1928 of making 
directions of the nature of a habeas corpus.* 

Appeal.—An appeal lies,under cl. 15 of the Letters Patent from an order 
passed under this section.** The Bombay High Court has referred to English 
practice,** but the practice in Elngland is not quite settlqd.** The Allahabad High 
Court held that no appeal lies under cl. 10 of the letters Patent of the Allahabad 
TTigH Court (as amended in 1919) from an order passed upon an applimtion ma^ 
under this section* faMmnrth as the order is made in the exercise of criminal jurisdic¬ 
tion.** 


* BonamaUy Qupta, (1910) 44 Cal. 
728* 788* S.B. 

* Bopof, [1944] Nag. 728. 

* Boseu^ Chandra Ohose, [1944] 
F. C. R. 295, (1945) 24 Pat. 187. 

* JSMbusaiami Qoundan v. Keana- 
ksM Atnmal, (1929) 68 Mad. 72. 

* Jitendranaih CRto^ v. The Chief 
Seerektry to the Gooertmera of Bengm, 
(1982) 60 Cal. 864. 

* Sadar JHtoan Singh, [1986] 1^. 
99s 

' Subodh Chandra Boy Chondhry,' 
(1924) 62 CoL 819. 

* Bamammat v. Vijayaraghaoedu, 


(1928) 65 Mad. 1049. ^ . 

■ Hcddari B^am v. Jaxoad AH Shah, 
(1988) 60 AU. 271. See EdiuOtagis 
Elko v. Gcmenment of Nigeria, [1928) 
A. C. 459. ^ - 

*• Narrondas Bhanji, (1890) 14 Bom. 
555; Horace I^atl, (1002) M 
286, F.B.; Maham^kdH v. Ismtam, 
(1926]b 50 Bom. 016, 28 Bom. L. R. 
471. * 

** Mahom^didH v. IsmaUJi, ibid. ' 
** Secretary of State for Home Affairs 
V. O’Brien* [1928] , A. C. 608. 

** Haidcai Begam v. Jawad AK Shan, 
(1984) 56 AIL 899. 
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Gepl corpus.—Where a writ of capias or attachment is directed to the Sheriff 
for execution, he is commanded to return it within a certain time, together with 
the manner in which he has executed it. If the Sheriff has taken the defendant, 
and has him in custody, he returns the writ together with an endorsement on the 
bock stating that he has taken him, whidi is technically called a return of eepi 
corpus, 

491 A. Any High Court established by Letters Patent may exercise 
Powers of Hirii powers conferred by section 491 in the case of any 
Court outside the European British subject within such territories, other 
limits of appellate than those within the limits of its appellate criminal 
Jurisdiction. jurisdiction, as the Central Government may direct. 


PART IX. 

SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 

Of the Public Prosecutob. 

493. (2) The Provincial Gkivemment may appoint, generally, or 
Power to appoint in any case, or for any* specific class of cases, in 
Public Prosecutors, any local area, one or more officers to be called 
Public Prosecutors; 

(2) The Pistrict Magistrate, or, subject to the control of the 
District Maj^trate, the Sub-divisional Mamstrate, may, in the absence of 
' the Public l^secutor, or where no Public Prosecutor has been appointed, 
appoint any other person, not being an officer of police below such rank 
as the Provindal Govmimient may prescribe in t^ behalf to be Public 
Prosecutor for the purjjose of any case. 

COMMENT.—^Next in importance to the impartiality of the tribunal is tlie 
integrity of the person in <dwige of the prosecution, namely, the Public Prosecutor. 
He is not a prottigonist of any party, jbi theory he stands ibr the Crown in whose 
name all prosecutions are ocmducted. ** It must be remembered that all offences 
affect the public as well as the individual injured, and that in all prosecutions the 
Grown is the prosecutor... .The Crown either proceeds itself, or lends the sanction 
of its name. The offence is dealt with as an invasion of the public peace, and not a 
mere contention between the complkinant and the accused.*** The purpose of a 
crimigal trial ** is not to support at all costs a theory, but to Investigate the offence 
and to determine the guilt or innocence of the accused, and the du^ of a Public 
Prosecutor is to re pre s en t not the police, but the Crown, and his duty should be 
discharged by him fltirly and ibarlfssly, and with a full sense of the responsibility 
that attaihes to hie position.*** ** The counsel tor the prosecution... .diould not 
by statement aggravate the ease against the prhaners, or keep back a witness because 
his evidence may weaken the case for the prosecution. His only object shotdd be ^ 

* Murarji €MaMas, (1888) 18 Bom. * Per Jenkins, C. J., in Bam Banian 

888, 800-01. Boy, (1014) 49 Cal. 492, 498. 

■ . 
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to aid,tlie Court in diaoovering truth. A public proseinitor ahould avoid aagr pro¬ 
ceeding likely to intimidate or unduly in%enoe witneeees on either side. Time 
should be on his part no unseemly eagerness Ibr, or grasping at* otmviotioa.*** 

493. The public Ftosecutor may appear and plead without any 

Pnblio Frosecu- written authority before any Court in which any case 

tw may plead in of which he has charge is under inquiiy, trial or ap- 
* whS"** P®*** private person instructs a pleader 

Pleaders piivatS^ ' ^ prosecute in any Court any persoD in any such 
instmoted*^ to case, the Public Prosecutor sh^ conduct the prose- 
under his direction, cution, and the pleader so instructed' act 

therein, under his directions. 

COMMENT.—^If a private person instructs^counsel or pleader, he can only 
appear subject to the qieciflc provisions whicb reserve to the Public Prosecutor 
the management of the case and prescribe that the counsel <nr pleader is to act 
under his directions. The Public Proseontor may avail himself of the assistance 
of counsel retained by a private individual. In so availing himself oi the counsel's 
services, the Public Prosecutor by no means deprives himself of the management of 
the case. The two may work in harmony; if they do not, the counsel may retire, 
or the Public Prosecutor may claim to keqp the farther conduct of the case solely to 
himself.* 

494. Any Public Prosecutor* may, with the consrat of the Court, 
of with- incases tried by jury before the return of the verdict, 

draw^ frexu pro- and in other cases b^ore the judgment is pronounced, 

withdraw from the prosecution of any prason either 
generally or in respect of any one or more of the offences for which he is 
tried; and upon such with<bawal,— 

(a) If it is made before a charge has been framed, the accused shall 
be discharged in respect of such offence oi offices ; 

(b) if it is made after a charge has been framed, or when under 
this C<^e no char{«e is required, he shall be acquitted in respect of such 
offence or offences. 

COMMENT.—Clause (a) of the section covers those cases in which a jury 
trial is in fact being held; all other cases are covereS by clause (b). Wlmi ttw 
accused has bem committed to the Court of Session, but a jury trial has not begun, 
the case is not within cL (a) but is within cl. (b). The Sessions Judge may permit 
withdrawid of a case by the labile Prosecutor before the jury is empanelled.* 

1. *Any Public Prosecutor.*—These words imply that the prosecution 
reffetred to is one which is already being omiducted by the Public Prosecutor. Unless 
the Public Prosecutor is already in charge of the fwoseemtion he cannot withdraw 
from it.‘ ' 

The Public Prosecutor can withdraw prosecution against one or all of the 
acicused, or can -mthdiaw senne of the charges against any or all of the adnised. 
If the withdrawal takes plac;e before the charges axe ftamed, the aoeused can only 
be discharged: but the accused would be entitled to acquitt^, if the proseoution is 
withdimm after the framing cif the charge. * « * 

* Per Westappp, C. J., in Ka$b£ruM ■ * OMbala Doses v. Modar €kud, 

JHakoTt (1871) 8 B. H. C. (Cr7 C.) <1888) 60 Cal. 288. 

126, 158. • * itofafisbcA Kaoaajt v. KaOd BA- 

* Naraum Af. PtndAe^ (1874) 11 ramahot (1044) 46 Bom. L. R. 808. 

B. B. C. R. 102. 
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With this aection may be conqpared a. 888, which eoablea the Advocate Cr ewgr a* 
to wUhdiaw from pnoaeoution in*a tri%L befoxe the Hi|^ Court. It wUl, h o w ev e r, 
be noted that ordinarily such withdrawal amounts to a diacharge, unless the preaidiug 
Judge directs that it should amount to an acquittal. 

In England, under similar circumstances, it is open to the Attorney General 
to enter nolle proeegut, the effect of whkh is tlut all proceedings on the Indictment - 
are stayed and the accused disdiaiged, but he is liable to be indicted afresh on 
the same charge. 

The ground of ** public policy ** is not a proper and sulBcient ground for a 
withdrawal at a case.^ 

Secttrlty proceedings.—This section has no application to security proceedings. 
It applies only where the proceedings f»uld end in sot acquittal or discharge of the 
accused. A proceeding under s. 107 does not terminate in eithn of these ways.* 

Reasons for order.^—An order according consent under this section is a judicial 
one, and, in the opinion of the Calcutta High Court, the reasons therefor should be 
stated in order to enable the High Court on revision to determine the propriety of 
the exercise of its discretion by the lower Court.* The Rangoon High Court* and 
the Chief Court of Sind* are of the same opinion. The Madras,* the Patna’ and the 
Lahore^ High Courts have held that the section does not expressly require the Court, 
to give any reasons for consenting to the withdrawal and the High Court cannot 
interfere even though no reasons have been recorded. Hie Nagpur High Court has 
held that it is not incumbent for a Magistrate to give reasons, but it.is desirable 
that reasons should be given in order to enable the High Court to judge whether the 
withdrawal has bemi rightly made.* 

Diatharged accused, competent witness.-AA Court may consent to the 
Public Prosecutor withdrawing from the prosecution of any person under cl. (a) 
of this sectidn for the purpose of obtaining that personas evidence as a witness. 
Where s. 887 is available it is better to tender a conditional pardon under that section 
than consenting to the withdrawal of the case before the charge is framed.** 

495. (i) Any Maf^strate inquiring into or trying any case may 

Permission to permit the prosecution to bcf conduct^ by any 

conduct proseott- person other than an office of police below the raiw 

to be prescribed by the Provincial Government in this 
behalf but no person, otner than the Advocate Genoal, Standing Counsd, 
Government Solicitor, Public Prosecutor or other officer generally or 
specially empowered by the Provincial Government in this behalf, shall 
be entiued to do so without such permission. 

(B) Any such officer shall have the like power of withdrawing from 
the prosecution as is provided by section 494, and the provisions of that 

* Sttaldae^ [1048] Kar. 18. (1988) 2 Pat. 708. 

* Mutkia Moopant (1011) 86 Mad. * Lakahmi JVieirafn v. Mohammad 

815, 817; Ba AMn, [1040] Ran. 286. Honi/, (1082) 88 Cr. L. J. 887, [1982] 

* Bajani Kmda Shaha v. I^ria AIR ^) 868. 

Thakur, (1081) 48*Cal. 1105; O. V. • ShUmarao Nagarao HeUsar v. 

Aaman, (1020) 56 Cal. 1028. * Kcmbarao Bhago JBbeo HaOtoTt [1089] 

* .d&iul Qant V. Abdul KadtTt Nag. 808; Hoftafraya Oooindrao P<dbode 

(1024) 1 Ran. 756. v. SOOieehwar Balknshna IVakhre, [IMHS} 

* Baklnhand v. Mwradt [1041] Kar. Ifag. 85. 

88. ** Haiti Har Singha, [1081J 1 GaL 

* Sadapan, (1008) 11 Cr. L. J. 108. 711; Hussein Ht^, (1000) 85 Bom. 

’ Ouffl Bhogal V. Nar^n Singh, 422, 2 Bom. L. R. 1005. , 
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section shall apply to any withdrawal by such office. 

(d) Any person conducting the prosecution may do so p^onally or 
by a pleader. 

(4) An ofQcer of police shall not be permitted to conduct tiie pro* 
secution if he has taken any part in the investigation into the offence 
with respect to which the accused is being prosecuted. 

COMMENT.—The proper authority to deal with aa application tor permission 
to oosiduot the prosecution is the Magistrate hhnsrif. In the prosecution of a case 
of murder an advocate privately engaged is not a proper person to conduot the 
prosecution, for the Crown stands not necessarily for a conviction but fCr justice.* 
There is no provision in the Code that arguments shall be heard by aMagistrate 
in Magisterial cases. In not allowing the prosecutisn to argue its case a Magistrate 
is, therefore, not guflty of any illegality, however desirable it may be that a Magistrate 
should give opportunily for arguments.* 

Sub-section (4).—An Excise h not an ** officer of police *' within the 

meaning of this sub-section.* This sub-section does not apply to security proceedings 
under Chapter VIII, and therefore a police officer who malms the investigation can 
crmduct the case in Court, thou|^ it is undesirable that he should do so.* 


CHAPTER XXXIX. 

Of Bail. 

PaovisiONs as regards bail can be broadly classed into two categories: (1) 
bailable cases, and (2) non-bailable cases. In the former dass, the grant of bail is 
a matter of course. It may be given either by the police-officer in charge of a 
police-station having Ihe accused in his custody or by the Court. The release may 
be ordered on the accused executing a bond and even without sureties (s. 496). 
In non-bailable cases, the accused may be released on bdl: but no bail can be 
granted where the accused appears on reasonable grounds to be guilty of an dfenoe 
punishable either with death or with transportation for l^h. But the rule does not 
apply to (1) a person under sixteen years of age, (2) a woman, or (8) a sick or infirm 
person. As soon as the reasonable grounds for tlm guilt cease to appear, the accused 
is entitled to be released on bail or on his own recognisance; he can be also released, 
for similar reasons, between the close of the case and delivery of the judgment. 
When a person is released on bail, the order with its reasons should be in writing. 
A person released on bafl may be taken into custody by the Court of Session or the 
Hif^ Court (s. 497). In the same way the High Court or the Court of Session may 
admit a person to bail or reduce the amount of the bail (s. 498). As soon as the bail 
bond Is executed, the accused is entitled to be released ftom cuirtody (s. 600). jVhen 
the amount of bail taken is found to be insufficient, the Court may demand ^ditional 
bail (s. 501). A surety who is once accepted' is at liberty to apply to the Court for 
his discharge; and the accused is then called upon to find fretii sureties (s. 502). ‘ 
The Code entrusts the power to enlarge a person on bail tc police-officers And 
Courts. PoUce-offioers are empowered by ss. 57 (2), 59 (S), 169, 170, 496 and 497* 

* Ahmed, [1940] Kar. 482. • Ooptd Shinde, (1988) 85 Bom. 

• Radhey (1944) 20 Luck. L. R. 876, 57 Bom. 441. 

91. * Manik, [1948] Kar. 22. 
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Ccnuts have the Bame power under se. Tdi 86* 01* 180* 817* 420* 487* 406* 47S* 470* 
406 and 407. Presidency Magistiateaim invested with the power by s. 488* and 
the Dtetrict Magistrates, by a. 488. The Sessions Judge can exercise the power 
under as. 807* 408 and 408 j and the High Courts, under ss. 426* 484,488 and 408. 

The discretionary power of the Court to admit to bail is not arbitrary, but is 
Judicial; and is governed by established principles. The object of the detention of 
the accused being to secure his appearmice to abide the sentence of law* the prin¬ 
cipal inquiry is* whether a recognizance would effect that end. In seeking an answer 
to this inquir^* Courts have considered the seriousness of the charge* the nature 
of the evid^oe, the severity of the punishment prescribed for the offence* and* in 
some iiutances, the diaracter* means and standing of the accused.^ 

496. * When any pmrs^n othmr than a person accused of a non-bail- 

able offence is arrested or detained without warrant 
bairto^*tak«ttf** officer in charge of a police-station* or appears 

or is brought before a Court* and is prepared at any 
time while in the custody of such officer or at any stage of the proceediiw 
before such Court to give bail* such person shall be released on bail; 
Provided that such officer or Court* if he or it thinks fit* may* instead of 
t^ng bail from such person* discharge him on his executing a bond, 
without sureties for his appearance as hereinafter provided: 

Provided, further* that nothing in this section shall be deemed to 
affect the provisions of section 107* sub-section (4), or section 117* 
sub-section (J). 

COMMENT.—Where a person who is arrested is not accused of a non-boilable 
offencse, no needless impediments should be placed in the way of his being admitted 
to bail. In such cases the man is ordinarily to be at liberty* and it is only if he is 
unable to ftimish such moderate security, if any* as is required of him, as is suitable 
for the purpose of securing his appearance before a Court pending inquiry* that he 
should remain in detention.* The section is imperative, and under its provisions 
the Magistrate is bound to release the person on bail or recognizance.* 

This sectkm does not state that a person released mikst give a bond himself. 
The person giving bail enters into a contract with a penalty clause to produce^the 
accused person before a Mfq^istrate when called upon. He is the principal. The 
person for whom bail is given is the subject of the contract. If the person givings 
bail foils to perform his contract then, the penalty clause may be put into operation 
against him although it is not necessary to exact the penalty in foil.* 

497. (2) When any person accused of any non-bailable offence is 
When bail may arrestra or detained without warrant by an officer in 

be taken in case charge of a police-station* or appears oris brought be- 
non-bailable of- fore a Court* he may be release on bail, but he shall 

not be so released if there appear reasonable grounds 


* Nagendm Nath Chakravarti, (1928) 

51 Cal. 402, 416; Xtobfruon, (1854) 
88 L. J. Q. B. 280; 887; Boae, (1808) 
18 Cox 717, 719. - 

* Mir Haahame^ (1917) 80 Bom. 


L. R. 181. 

* Riighunandtm Perduut, (1004.) 88' 
Cal. 80, 88. 

* Indar, [1941] Lah. 610. 


* Burma amendment.—-In Burma, after the words **an officer in charge of 
a police station,'* read the words *<or by an investigating officer not below the rank 
of Head Constable** (Burma Act II of 1040). 
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for believing that he has been guUty of an offence punishable with death 
or transportation for life o 

Provided that tiie Court may direct that any person under the age of 
sister years or any woman or any sick or infirm person accused of such 
an offence be released on bail. 

{2) If it appears to such officer or Court at any stage of the 
invest^ation, inquiry or trial, as the case may be, that there are not 
reasonable grounds for believing that the accused has qpmmitted a 
non^bailable offence, but that there are sufficient i^unds for fhrtiher 
inquiry into his guilt, the accused shall, pending such inquiry, be released 
on bail, or, at &e discretion of such officer or Court, on tiie execution 
by him of a bond without sureties for his^appearance as hereinafter 
provided. 

(3) An officer or a Court releasing any person on bail tmder sub¬ 
section (i) or sub-section (2) shall record in writing his or its reasons for 
so doing. 

(4) If, at any time after the conclusion of the trial of a person ac¬ 
cused of a non-babble offence and before judgment is delivered, the 
Court is of opinion that there are reasonable grounds for believing that 
the accused is not guUty of any such offence, it shall release the accused, 
if he is in custody, on the execution by him of a bond without sureties for 
his appearance to hear judgment delivered. 

(6) A High Court or Court of Session and, in the case of a person 
released by itself, any oth^ Court may cause any person who hi» been 
released under this section to be arrested and may commit him to 
custody. 

COMMENT.—^This aecticm gives the Court or a poUoe-offlcer power to release 
aa accused on hail in a non-bailable case, unless there appear reasonable grounds 
that the acrased has been guilty of an offence punishable with death or with trans¬ 
portation for life. But (1) a person under the age of sixteen years; (2) a woman; 
or (8) a sick or infirm pktaon may be released on ball even if the offence charged 
is pimiahable with death or transportation for life. Where a pecson is charged 
with a nmi-bailable offence, but it appears in the oours^ of the trial that he is not 
guil^ of such offence, he can be immediately released on bail pending flirther inquiry. 
The same may be done after the o(mclu8i<»i a trial and before judgment is pro¬ 
nounced, if the person is believed not to be guilty of a ncm-bailable offence. As a 
safeguard the section provides review of the order either by the Sessiona Court or the 
IBgh Court. 

1. * Reasonable grounds for believing that he has been guilty of an 
offence punishable with death or transportation for life.’—The mainquestumto 
consider is —* are there reasonable grounds for believing that the petitioner is guil^ 
of the offen c e of wl^ch be has been accused.* Other oonsiderationa must alsp arise 
in deciding the question of releasing the accused on bail, and one of these, whiA has 
always guided Courts of Justice, both in England and India, is whether there are 
any grounds for supposing that the accused, if released on baU, would abscond 
and attempt to escape justice by avoiding or delaying an inquiry or trial.^ While 
mere vague alkgatiimB that the pn^mna, if released, will tutor witnesses, should 
not be taken into account, the Magistrate may well refuse to enlarge on 1 n^ where 

t Jamini MvUkk, (190g) <8 CaL Bom. L. R. 1072. 

174, 177; Kuhao EmHkary (1988) 85 



8KCS. 497-498.] 


BAIL. 


the piisoner is of gudi a character that his presence at laiBe will intimidate witnesses, 
or where there are reasonable grounds for believing that he will use his Uberty to 
suborn evidence.^ ^ f 

* Deatli or transportation for life.*—^This phrase is to be read disjunctivdiy. 
It covers not only offences punishable with death, but also those punishable with 
tranq>ortation for life.* 

Sub-section ( 6 ) 1 .—The pimer to cancel a bail rests in the Court that granted 
it, or in the Court of Session or the High Court, not in the District Magistrate.* 
But an order made by one Magistrate releasing an accused person on bail pending 
trial can fox proper reasons be canfselled by another Magistrate to whom the case 
may be trimsferred for trial.* 

498. The amount of every bond executed under this Chapter shall 
Power to direct ^ fixed VTith due regard to the circumstances of the 
admission to bail case, and shall not be excessive ; and the High,Court 
or reduction of or Court of Session may, in any case, whether there 

be an appeal on conviction or not, direct that any 
person be admitted to bail, or that the bail required by a police-officer or 
Magistrate be reduced. 

COMMENT.—^In exercising its discretion under this section, the High Court- 
need not coniine its attention to the question whether the prisoner is or is not likely 
to abscond, as other circumstances may also affect the question of granting baO to 
persons accused of having committed crimes of a grave and serious nature.' The 
principles underlying s. 497 are to be kept in view.' But a full bench of the Allahabad 
High Court has held that this section gives an imfettered discretion to the High 
Court or the Court of Session to admit an accustd person to bail. It is a mistake 
to imagine that it is controlled by the limitations of s. 407 except when there are 
not reasonable grounds fbr believing that the accused committed the offence or 
there ate reasonable grounds for believing that he is not guilty, in which' case it 
becomes a duty to release him.' ' 

Bail is not to be 'withheld merely as a punishment, and the requirements as 
to bail are merely to secure the attendance of the accus^ at the trial. The test is 
to be applied by reference to the following considerations amongst others : ( 1 ) the 
nature of the accusation ; ( 2 ) the nature ofthe evidence in supjmrt of the accusation ; 
( 8 ) the severity of the punishment which conviction will entail; (4) the character 
of the sureties, that is to say, whether they are independent or indemnified by the 
accused; (ff) the cdiaracter and the behaviour of the accused. Any allegatioo that 
Uie accused- is tampering or attempting to tamper with 'witnesses and thereby 
obstructing the course of justice would be a very cogent ground for refusing b^.* 

A Sessions Judge has no jur^diction to release an accused iierson, after con¬ 
victing him, on bail pending his appeal to the High Court,' 'though he can do so. 


' MoAommed Btuoofj (1926) 8 Ran. 
588, 542; HaniftAai, (1980) 82 Bom. 
li. 1499. 

* Nga San Htwa, (1927) 6 Ran. 

276, V.B. ; Narta^i Premji, (1928) SO 
Bom. L. R. 622. ^ 

* SadaahiOf (1896) 22 pom. 549. 

* RautauU Kamumal, (1989) 41 Bom. 
L. R. 1282,-11040] Bom. 88 . 

* Narendra Lai HAon, (1908) 86 
Cal. 166, 170; Haxntni MuUide, (1008) 
86 CaL 174, 177. 


■ Sourindra Mohan Ckuekerbuttu, 
(1010) 87 Cal. 412, 417; Ashrttf AH^ 
(1014) 42 Cal. 25; H. ilf. BoudoilUt 
(1024) 2 Ran. 546; Ngot San 'Hindt 
sup. ; Keshan Korttkar, (1988) 85 
Bom. L. R. 1072. 

’ ' JflglelHir, (1981) 54 All. 115, v.b.; 
Krsishan Gopal, (1088) 15 Lah. 89. 

* Krishna Chandra JagaH, (1027) 
' 6 Pat. 802, 80S. 

■ BasappOt (1001) 4 Bom. R. 55L 
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wheo a reference ta made under s. 128(g).* The High Court can admit a person to 
lad] pending the decision of the Privy Council ;* though it will not do so, either under 
cl. 41 of the Letters Patent or under this sectfen, merely to enable an unsuccessful 
applicant before H to apply for special leave to appeal to the Privy Council.* 

499. (2) Before any person is released on bail or released on his 
^ - . own bond, a bond for such sum of money as 

and^m^es!*””*** police-officer or Court, as the case may be, l^nks 

sufficient shall be executed by such persoi^ and, when 
he is released on bail, by one or more sufficient sureties condition^ that 
such person shall attend at the time and place mentioned in the bond, 
and shall continue so to attend until otherwise directed by the police- 
office or Court, as the case may be. , 

(2) If the case so require, the bond sh^ also bind the person re¬ 
leased on bail to appear when called upon at the High Court, Court of 
Session or other Court to answer the charge. 

COMMENT.—^Au accused person is entitled as of right to bail, provided 
the necessary conditions prescribed by law are fulfilled, and his sureties cannot 
be rejected unless the Magistrate is not satisfied about either their identity, solvency 
or reliability.* 

Where the Hi^ Court directed the release of an accused on bail to the satisCsC' 
tion of the District Magistrate, and the latter demanded a cash deposit as a condition 
to release, it was held that this was not what the law contemplated or authorised; 
that (dwpter XXXIX contemplates the execution of a bond with sureties and under 
thin section the amount of the boiyl is not to be excessive and is to be fixed according 
to the circumstances of each case.* 

Sub-section (2).—A surety bond which omits to mention the name of the 
Court in which and the date on which the surety is to produce the accused cannot 
be enforced.' 


500. 


Discharge 

custody. 


(i) As soon as the bond has been executed, the person for 
whpse appearance it has been executed s^ll be re- 


feom 


leased; and, when he is in jail, the Court admitting 
him to bail shall issue an order of release to the officer 
in chaige.of the jail, and such officer on receipt of«the order shall release 
him. 


(2) Nothing in this section, section 496 or section 497 shall be 
deemed to require the release of any person liable to be detained for some 
matter other than that in respect of which the bond was executed. 

COMMENT.—^When a Court orders the tblease of an accused person under 
this section it has no right or power to put any restrictions on the accused's move¬ 
ments, and when an accused person is released on the suretyship of another, the 
intention is that the surety should have control over his movements. Otherpise, 
there is no sense in making the surety responsible for the attendance of the accused 
in Court. Whereapersonstoodsurety for a woman who was being prosecuted under 
8. 880 of the Penal Code but in spite of the fact t^t the Magistfote took bail from 

* AMned AH Sardar, (1028) 80 * Tubs (iW) SO Cal. 685. 

Coh 909 ;,Rasulbw, [1042] Kar. 27fll! ' Banaraideut [1087] Nag. 108. 

■ Svbrakmanta Ayyar, (1000) 24 • * RajbaOain Stni^p (1948) 22 Pat. 

Mad. 101; Bam Samp, (1020) 48 All. 720. 

247. • CMnforam, [1087] Nag. 187. 
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tbe aoeused he ordered her to be sent to a ^man^s relief assoeiation, and she Called 
to aroear on the date fixed for hearing and thereupon the Magistrate ordered a portion 
ot the amount of the bond to be forflAted, it was held that so long aa the aooused 
lived in the assoeiation under the order of the Court* she was virtually in the custody 
of the Court* that is to say. she was not released within the meaning of this seof^on 
and the surety was not bound by the term of his bond and the order of forfeituxe was* 
wrong.^ 

501. Ify through mistake, fhuid or otherwise* insufficient sureties 
Power to ’order have becm accepted, if they afterwards become in- 

sufBdent bail when sufficient, the Court may issue a warrant of arrest 
that first faken is directing that the person released on bail be brought 
insufficient. before it and m%y order him to jfind sufficient sureties, 

and, on his failing so to do,^nay commit him to jail. 

502. (J) All or any sureties for the attendance and appearance of 
Discharge of a person released on bail may at any time apply to 

sureties. a Magistrate to discharge the bond, either wholly or 

so far as relates to the applicants. 

(B) On such application being made* the Magistrate shall issue his 
warrant of arrest directing that the person so released be brought befofe 
him. 

(5) On the appearance of such person pursuant to the warrant, or 
on his voluntary surrender, the Magistrate shall direct the bond to be 
discharged either wholly or so far as relates to the applicants, and shall 
call upon such person to find other sufficient sureties, and* if he fails to 
to do so, may commit him to custody. 

COMMENT.—When a surety applies for the cancellation of his bond there 
is no such thing as hearing the application on the merits. The presentation of 
the applifiation itself imposes upon the Magistrate the duty of issuing a warrant 
for the arrest of the accused. Even if the surety fhiis to appear at a subsequent 
hearing, the Magistrate has to act under the section.* 


CHAPTER XL. 

Op Commissions fob the Examination of Witnesses. 

In civil cases* the Cknirts have power to issue commissions for examinatiim 
of wit ne s s s es under ss. 75 to 78 and Order XXVI, rules 1-8* of the Civil Procedure 
Code. This Chapter vests like powers in certain Magistrates and criminal Courts. 

The power to issue commissions in criminal cases is conferred on a (1) President^ 
BfagUtrate* (2) District Bfagistrate* (8) Court of Session, or (4) the High Court. 
It is confined only to those cases wbm the examination of a witness is necessaary 
for the endrof justiqp and an unreasonable amount of delay* expense or inoonvenlence 
woi^ be caused Injprocurlng his attendance. If the witness resides outside the 
pcesidenoy-towns* the commission may issue to a District Bfagistrate or a first e iaa s 
Magistrato. If he resides In a presidenoy-town,^t may issue to a Presidency Bfagie- 

* Rai^hubar ikiad*‘(1087) 18 Duck. * Anant JSSdvqfit (1907) 0 Bom. JU 
720. R. 1285. 
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tmte. If he resides in an Indian State, it may issue to the offloer i^resenting the 
Crown R^resentatlve. If any lower Maglstete desires to issue a oommissicm he 
must appiy 'to the District Magistrate for the purpose. The Witness on commission 
may be examined either on interrogatories or oiea voee by the parties. The deposi¬ 
tions so takmi may be read in evidence by either party and diall form part of the 
record of the case. It is open to the Comrt or Magistrate to adjourn the trial or 
inquiry for the reception of such evidence. 

The provisions of t.hi« chapter for the examination of witnesses on oominiasion 
are oontroUed by s. 256. An acscused person may refrain from puttiii^ in any cross- 
interromtorles when the commission is first issued and may apply, at a later stage, 
when the charm is framed, for re-issue of the commiBsion tc^ether with his cross- 
interrogatories!* 

503. (1) Whenever, in the course oilman inquiry, a trial or any 
other proceeding under this Code, it appears to a 
'W^attendai^ Presidency Magistrate, a District Magistrate, a Court 
^pcaw^w^f Session or the High Court that tiic examination 

of a witness* is necessary for the ends of justice, and 
that the attendance of such witness cannot be procured without an 
amount of delay, expense or inconvenience which, under the circum¬ 
stances of the case, would be unreasonable, such Magistrate or Court may 
Issue of com- dispense with such attendance and may issue a 

mission and pro- commission to any District Magistrate or Magistrate 

oedure thereunder. ©f the first claAs, within the local limits of whose 


junsdiction such witness resides, to take the evidence of such witness. 

(2)* When the witne^ resides in an Indian State the conunission 
may be issued to the officer, who is, for the time fhe Political 

Agent for such State, and when the witness resides in a ^bal Area, the 
commission may be issued to the officer exercising the powers of a 
District Magistrate in, or in relation to, such area ; 

{2A)1[ When the witness resides in British Burma, the csommission 
may be issued to any District M^istrate or Magistrate of the first class 
within the local limits of whose jurisdiction in British Burma such wit¬ 


ness resides. 

(3) The M^istrate or officer to whom the cpxnmission is issued, or, 
if he IS the District Magistrate, he, or such Magistrate of the first class as 
he appoints in this behalf, shall proceed to the place where the witness is 
or shfdl summon the witness before him, and shall take down his evidence 
in the same manner, and nuty for this purposp exercise the same powers, 
as in trials of warrant-cases under this Code. 

(4) t Where the commission is issued to such officer as is mentioned 


* D'lmbrain v. Someshmar Chaudhuri, (1084) 61 Cal. 824. 

* This sub-sectidn was substituted for the old sub-s. (2) by Act XX¥II of 
1048, s. 2 (a). 

f Burma amendment.—^In Bunna, there is sub-section ^2A), introduced by 
Burma Act X of 1041, whirii mns as follows.—c>“2(A) When the witness residm in 
British India, the commission may be issued to any PresUency ihgistcate or District 
Magistrate or Magistrate of the fiisf class in British India within the local limits of 
whose jurisdictiim such witness resides/’ 

( This sub-sectiim was substituted for the old sub-sl (4) by Act XXVU 
of 1048, s. 2 (h). 
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in sub-section {2), he mays in lieu of proceeding in the manner laid down 
in sub-section (3),— * 

(o) delegate his mwers and duties under the commission to any 
officer subordinate to nim whose jpowers are not less than those of a 
Ma^strate of first class in British India, or 

(5) where the commission is for the examination of a witness 
residing in an Indian State, forward it for execution to the State Court, 
if any, reco^ised by the Crown Representative by notification in the 
officim Gpzette as a Court to which commissions may be forwarded 
under this sub-section, within the local limits of whose jurisdiction the 
witness resides. 

COMMENT.—The taking of evidence on commlssUm in crnninal cases is 
most sparingly resorted to, i.e. in extreme cases of delay, expense, or inconvenience,^ 
o.g., for a pardanaahin lady* or an ailing person.* 

The Court can grant a commission to examine a witness who resides in an TnHinn 
State, or in British India even within the jurisdiction of the Court.* It has no 
^ower to issue a commission to examine witnesses at Pondicherry or Mauritius.* 
The terms of the section are very wide. They refer not only to an inquiry aiftl 
a trial but to any other proceeding.* 

1. * Witness.* —^The term includes a complainant.' 

Sub-section (3).—The provisions of this sub-section are mandatory. 

504. (i) If the witness is within the local limits of the jurisdic- 

Commission in IVesidency Ik^gistrate, the Magistrate or 

case of witness be- Court issuing the commission may direct the same to 
ing within presi- such Presidency Magistrate, who thereupon may com- 
denoy-town. pgl attendance of, and examine, such witness as 

if he were a witness in a case pending before himself.- 

{lA) When a commission is issued under this section to a Chief 
Presidency Magistrate, he may delegate his powers and duties under the 
commission to any Presidency Magistrate subordinate to him. 

(2) Nothing in this section shall be deemed to affect the power of 
the High Court to isst^e commissions under the Slave Trade Act, 1876, 
section 8. 

505. (i) The parties to any proceeding under this Code in which 

. a commission is issued, may respectively forward any 

miue ***" interrogatories in writing which the Magistrate or 

Court directing the commission may think relevant to 
the issue, [and, except in a case to which clause (5) of sub-section (4) 
of section 508 applies, the Magistrate]* or officer to whom the com- 


* JfosofU BOi, (1880) 12 All. 60; 
Hem Coomaree Daaaee, (1807) 24 Cal. 
SSli 

* Baaant Btbi, fold.: Hem Coematee 

DoMsecy ibUL; Ahhayeemari DtM v. 
KiHmri Moh/im Banerj^t (101^ 42 
CaL 10 i but see Hwtro Soenderv Chaw- 
dhntin, (1878) 4 Cal. 20; JDin Tarini 
DOit (1888) IS jM.. 775. _ 

* The words within braidrats were 
Uagistxate” by Act XXVil of 1048, 


* Jamuna Singh, (1024) S Pat. SOI. 

* Bal Gangadhar Tilak, (1882) 6 
Bom. 285; Hem Coomaree Daesee, sup. 

* S. Moorga Chathg, (1881) 5 Bom. 

888, F.B. 

* AbhaueamaHIkibiv.KiahariMekan 
Banei^^ (1914) 42 Cal. 18, 24. 


substituted for the words ** and the 
I. 8 (o) (i). 
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mission is directed, or to whom the du^ of executing such oommissiem 
has been delegated shall examine the witness upon si^ intonrogatories. 

[In a case to which clause (6) of sub-section (4) of s. 608 applies, 
the officer to whom the commission is issued shall forward such interro¬ 
gatories to the Court to which he forwards the commission fbr execution].* 

{2) Any such party may impear before such Magistrate or [except 
in a case to which clause (b) of sub-section (4) of section 606 applies, 
before such officerjf by ple^er, or if not in custody, in person, and may 
examine, cross-examine and re-examine (as the case may be) the said 
witness. 

506. Whenever, in the course of an inquiry or trial or any other 
Power of pro- P^^'oceeding under this Code before any M^mtrate 

vlncial suboidi^te other than a Presidency Magistrate or District 
Blagietrate to ap- Magistrate, it appears that a commission ought to be 
ply for issue of issued for the examination of a witness whose 
oommission. evidence is necessary for the ends of justice, and t^t 

the attendance of such witness cannot be procured without an amount 
of delay, expense or inconvenience which, under the circumstances of 
the c^, wo^d be unreasonable, such IM^strate shall apply to the 
District Ma^rtrate, stating the reasons for the application; and the 
District Ma^trate may either issue a commission in the manner here¬ 
inbefore provided or reject ^le application. 

507. (1) After any commission issued under section 508 or section 
Return of com- 608 been duly executed, [or, in a case to which 

misaion. clause (b) of sub-section (4) of section 508 applies, 

has been again received by the officer by whom it was forwarded to 
the Stote Court]}:, it shall be returned, tewether with the deposition 
the witness examined.thereunda, to the Court out of which it issued; 
and the commission, the return thereto and the deposition shall be 
open at aU reasonable times to inspection of the parties, and may, 
subject to all just exceptions, be read in evidencjfe in the case by mther 
party, and shall form part of the record. 

(2) Any deposition so taken, if it satisfies the conditions prescribed 
by section 88 of the Indian Evidence Act, 1872, may also be received in 
evidence at any subsequent stage of the case before another Court. 

COMMENT.—Depositions taken on commission in ofiminal cases may be 
admitted under s. 88 of the Indian Evidence Act, if the requirements of the proviso 
to^that section have been complied with.* 

508. In every case in which a commission is issued under section 
Adjournment of 508 or section 506, the inquiry, trial or other proceed- 

inqniry or trial. ing may be adjourned for a spedfiei} time reasonably 

* Ramchandra Oooind Harahet (ISSS) 19 Bom. Tio .} 

* This provision was added by XXVIJ of 1948, s. 8 (a) (ii). 

t The words within brackets were substituted for 'Ihef wmd **officer** 
by Act XXYU of 1948. s. 8 (5). 

% The words within brackets were added by Act XXVII of 1948, ■.*4. 
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sufficient for the »ecution and |etuTn of the commisnon.' 

508A. The provisions of sub-section (3) of section 508, sub-sec- 
Application of tions (i) and (JA) of section 504 and so much of 
this chapter to sections 505 and 507 as relates to the execution of a 
oo mmlM lona issued commission and its return by the Magistrate or 
in British Bunna. officer to whom the commission is directed shall 
wply in respect of commissions issued by a Magistrate or Court in 
British Burma under the law in force in Briti^ Burma relating to 
commissions for the examination of witnesses, as they apply to com¬ 
missions issued under section 598 of section 506.* 


CHAPTER XLI, 


Special Rules of Evidence. 


509. (i) The deposition of a Civil Surgeon or other medical wit- 
ness, taken and attested by a Magistrate in the 
medi^witoess ” presence of the accused,' or taken on commisanon 

under Chapter XL, may be ^ven in evidence in 
any inqui^, trial or other proceeding under this Code, although the 
deponent is not called as a witness. * 

Power to sum- (^} The Court may, if it thinks ii^ summon 

mon medical wit,- and examine such deponent as to the subject-matter 

of his deposition. 


COMMENT.—^Tbia section allows the examination of a Civil Surgeon taken 
and duly attested by a Magistrate, to be given in evident in the Court of Sessimi. 
It does not in any way preclude the Sessions Judge fron} calling the Civil Surgeon 
and examping hi^ And this course ought to be pursued in every case in whidi the 
dqxMition taken by the Magistrate is essentially deficient, or requires fiirther explana¬ 
tion or elucidation. • 


A medical man, in giving evidence, may refresh his memory by referring to 
a report which he has made of his post-mortem examination, but tto report itself 
cannot be treated as evidence and no Ihcts can be taken therefrom.^ 

Scope.—^This section confines itself to expert evidence tendered by a medical 
witness as sudi. It has no application to evidence relating to facts tendered by a 
person who also happens to be a medical man.* The evidence must rriate to matters 
m edi c al only. If the prosecution seek to rely on the deposition in regard to other 
matters, the witness must be treated as an ordinary witness and he must be exa- 
minddat the Sessions trial.* 

1. * Taken, and attested... .In the presence of the accused.*—^This ihct 
must either appeas from the Magistrate’s record or be proved by the evidence of 
witnesses. The presence of the &ccused is essentiaL* 


* BagkMimt* Singh, (1882) ft Cal. ** Jhubboo Mahton, (1882) 8 Cal. 

455. 780; KachaU HaH, (1890) 18 Cal. 

* WarU Khar^ (1940) 15 Luck. 420. 129. 

* Nand iSingk, [1044} Lah. 67. 

e This section was inserted by Act XXXV ot 1040, s. 8. 
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510. Any document purporting to be a report under the hand of 

R Dort f caia Chemical Exafhiner or Assistant Chemical 

mlc^ ExanSlner. ' Examiner to Government, upon any matter or thing 

duly submitted to him for examination or analysis 
and report in the course of any proceeding under this Code, may be 
used as evidence in any inquiry, trial or other proceeding under this 
Code.' 

COMMENT.—^This section applies to the report of a ** Chemical Examiner 
t>r Assistcmt Chemical Examiner.” It does not extend to the report n^pde by an 
additional Chemical Examiner,^ or the P/ofessor of Anatomy at the Government 
Medical College.* A report made by a municipal analyst cannot be used as evidence 
unless the analyst is called as a witness in order to'prove that the'eontents of the 
reports are true.* 

The section uses the word “ may ” and not ** shall.” Cases may arise in 
which it may be necessary in the inU-rcsts of justice tliat the Chemical Examiner 
be called and examined as a witness, e.g. in a matter of arsenic poisoning. It is 
not necessary to call the Chemical Examiner in all cases in which a chemical analysis 
has been made and in which the result of such analysis is a determining factor in the 
case.* The written report of a Chemical Examiner is entitled to as much weight 
as it would have, if it had been formally proved by sworn testimony. The Court 
may, however, call the Chemical Examiner, when this course is deemed to be necessary 
in the interests of justice.* 

511. In any inquiry, trial or other proceeding under this Code, 
Previous convic- & previoifSs conviction or acquittal may be proved, in 

tkm or acquittal addition to any other mode provided by any law for 
how proved. the time being in force— 

(a) by an extract certified under the hand of the -officer having the 
custt^y of the records of the Court in which such conviction or acquittal 
was had to be a copy of the sentence or order, or, 

(5) in case of a«conviction, either by a certificate signed by the 
officer in charge of the jail in which the punishment or any part thereof 
was inflicted, or by production of the warrant of commitment under 
which the punishment was suffered ; * 

together with, in each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted. 

COMMENT.—^This sectipn provides a qiecial mode in which a previous 
acquittal or a previous conviction may be proved. A previous acquittal can be 
proved by an extract from the Court record or by a certificate from the jafior, or 
by warrant of commitment. The previous convictions must be proved strictly 
and in accordance with law, and unless so proved no Court can take them into 
oonsideratiem.* Th/^ simplest thing to do is to obtain from tiie prison or frqgn the 


* Autal Muchi, (1884) 10 Cal. 

1026. 

* AMiMt (1022) 24 Bom. L. R. 
808, 47 Bom. 74. 

* Sideman Shamjit (1048) 45 Qom. 
L. R. 805. 

« Baeheha, (1084) 57 All. 256, dis¬ 
approving HappUt (1088) 56 All. 228; 
amam Iromit (1044) 46 Bom. Ij. R. 
481. 


■ Muas€mi‘mai AiaAan Sibi, (1038) 
15 Lab. 810. The danger of allowing 
the jsrritten report’ of the Chemical 
Exan^er to be aaccqpted as evidisnce 
without subjecting him to cross*cxami-' 
nation is pomtcfl out in Uja^utr 
[1080] Lah. 206. 

• Sheikh AbiM, «(1016) 48 Cal. 
1128. 

ft • 
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‘Court a oertifled oc^y of the judgment in whidh the pcevioua oon'victions are noorded.!- 
*nie e x a mina tion of the accused by % Bfagistrate in respect of those convictions is 
inadmissible.* In each case the identic of the accused should be proved, e.g. by 
Anger impressions.* 

512. (i) Hit is proved that an accrued person has absconded, and 
Record of evi- that there is no immediate prospect of arresting him, 
denee in absence the Court competent to try or commit for trim such 
of accused. • person for the ofCmce complained of may, in his 

absence, examine the witness (if any) produced on behalf of the prosecu¬ 
tion, and record their depositions. Any such deposition may, on the 
arrest of such person, be given ii\ evidence against him on the inquiry 
into, or trial for, the offeifCe with which he is changed, if the deponent 
is dead or incapable of giving evidence or his attendance cannot be 
procured without an amount of delay, expense or inconvenience which, 
under the circumstances of the case, would be unreasonable. 

(2) If it appears that an offence punishable with death or trans- 
Record of evi- portation has been committed by some person or 
deuce when of of- persons unknown, the High Court may du’ectthat 
fender unknown. any Magistrate of the first class shall hold an inquiry 
and examine any witnesses who can give evidence concerning the offence. 
Any depositions so taken may be given in evidence against any person 
wim is subsequently accused of the offence, if the deponent is dead or 
incapable of giving evidence or beyond the limits of British India. 

COMMENT.—^This section deals with recording of evidence, (1) where the 
accused is absent and there is no immediate prospect of his arrest, and (2) where 
the offender is unknown. In the Arst case, the Court can record depositiims of 
prosecution witnesses. These can be offered at the trial in three cases : (1) if the 
witness is dead; (2) if he is incapable of giving evidence; or (8) if his attendance 
would cause unreasimable delay, expense or inconvenienoe. Secondly where the 
offender is unknown and the offence committed is punishable 'with death or trans¬ 
portation, the High Court may direct a Arst class Magistrate to record prosecution 
evidence. Depositions so recorded may be used at the trial (1) if the witness is dead, 
or (2) is incapable of givi&g evidence, or (8) is b<^ond the limits of British India. 

It is clear from the language of the section that the Court which records the 
prooeedingi under it must Arst of all record an order that in its opinion it has been 
proved that the accused has absconded and that there is no immediate prospect of 
his arrest.* Where no sutdi order is recorded, it is enough if the Court is satisAed 
as to the requirements.* The Court is then bound to proceed under the section.* 

Where of two persons accused of murder the principal offender absconds and 
pardon is tendered to the other, the evidence of the latter may be recorded under 
thi 4 section.* 


> AMuUah, rmo] Kar. 88. 

«* raain, (19Q1) 28 Cal. 68h, 608. 

> AbdMti Hamid, (1905) 82 Cal. 

750; Abdullah, sup. 

« Htutom, (1016) 88 All. 20, 81; 
Ghurhin R»»d,.>(1884) 10 CaL 1007; 
Iskri Sirtgh, (1880) 8 All. 072; Ikma 
Jlam,» (1025) 6 I^h. ; Manbom, 


[1044] Nag. 511. 

*« BhaffoaH, (1018) 41 All. 60; 

Daga Bam, sup. 

Waaudeo, (1000) 2 Bom. L. R. 

707. 

* Dagiioo Bapu, (1021) 46 Bom. 
120, 28 Bom. L. R. 880. 
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CHAPTER' XLII. 

Pbovibions A8 to Bohds. 

When any person is required by any Court or 

exe<mte a bond, with or without surctiM, su^ Court 

Deposit instead officer may, except in the case of a bond for good 

behaviour, permit mm to deposit a s^ ctf mon^ or 


513. 

.^eposit 

of xecogniSaace. 

Government promissory notes to such amount as the Court or omoer 
may flv, in lieu of'* executing such bond. 

COMMENT.—This section permits Myment of cash or ^veimnent prim^ 
smy notes in subsUtution of passing a bonA, exccpt'whcre ^ bond ^ 

behaviour. This provision is salutary, and is meant to help an accused who is a 

atianger to the place. 

1. ‘In lieu of.’—This means tha* the deposit of cash or security Is in sub¬ 
stitution of,* and not in addition to,* the pass in g of a bond. 

514. (1) Whenever it is proved to the satisfaction of the Court 

by which a bond under this Code has been tak^, or 
Proa^ureonfor- Court of a Presidency Magistrate or Magis- 

ftHuieofbond. trate of the first class, ^ ^ * 

OP, when the bond is for appearance before a Court, to the satisfac¬ 
tion of such Court, .. ... j 

that such bond has been forfeited, the Coi^ slmU 
of such proof, and may call upon any person bcmnd by boM to pay 
the penalty thereof, or to show cause why it should not be pma. . 

12) If sufficient cause is not shown and the penalty is not paid, ^ 
Court may proceed to recover the same by issuing a warrant foi^e 
attachment and sale of the moveable property belonging to such person 

or his estate if he be dead. i ..i 

(3) Such waxrairt may be executed within &e lo^ hmts of ^ 

jurisdiction of the Court which issued it; and it 
attachment and sale of any moveable proper^ 

without such limits, when endorsed by the District Magistrate or Chitf 
Residency Magistrate within the local limits of whose jurisdiction such 

H ffli^penalty is not paid and cannot 
attachment and sale, the person so bound shall be Imble, 

Court which issued the warrant, to impnsonment m the civd jail for a 

term which may extend to six months. 

(5) The Court may, at its discretion, remit any portion of tne 

p^ially mentioned and enforce pajnnent in pait only. ^ 

^ (6) Where a surety to a bond dies before the bond w forfwted, his 

estate shall be discharg^ fh>m all liability in respect of 

(7> When any person who has fumistoed security ^der sectaon 

or section 118 or section 662 is convict^ of an 
which constitutes a breach of the conditions^ 

executed in lieu of his bond under section 514B, a certiflra «)py of tne 


* LaaenutnUil v. MutshankoTf (1008) 
88 Bom. 449, 468, 10 Bom. L. R. 658, 


867. 


*’ Fata, (6898) Unrep. Cr. G. 871. 
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judnsient of the Court hy which he was convicted of sudi ofPence may be 
used as evidoioe m proceeding under this section ttauist his surety or 
sureties, and, 4f such certified c<^ is so used, the ^urt shall presume 
that su^ offence was committea by him unl«u the contrmy is proved. 

GOBifMENT.—This gectitm pzovideB prooeduxe oa fiwlleitiixe d bondls. When 
a bond has been fmfiBited, eitber the Court by whidi it was taken or theCUefPteai- 
denoy Ibiglstnite or a Magistrate of the first clan, or in the case of a bond for appear* 
ance the Court befinte which the appearance was to be made, may satisfy itsdf as to 
finfelture^ and call upmi the person bound by it either to pay the penalty or to show 
cause. If the penal^ is not paid and no sufficient cause shown, the Court will 
recover the same by attachment and sale of the movable property of the person liable. 
The warrant may be executedwith^ the local limits of tiie Court, or else within the 
local limits of other Courts provided it is signed by the District Magistrate or Chief 
Presidency Magistrate as the case may be. In default, the person may be ctmfined 
in a civil jail for a period of six months. The Court has a discretion to remit a portion 
of the penal^. If a surety dies before the bond is forfeited his estate is discharged. 
Where a person b convicted of a breadi of the bond taken under s. 106,118, 662 or 
514B, a oertifled ct^y of the judgment will be used as evidence in proceedings against 
the surety and shall be presumptive proof of hb liability unless he proves ttfe 
contrary. 

1. * Such Court.*—Where the bond for appearance b taken by one Court, 
proceedings for its breach cannot be taken by another.^ Where a bond b taken for 
the iqppearanoe of a person in one Court, and he faUs to appear in another Court to 
whidk the case has been transferred, there b nc breach of the bond.* When the 
bond executied by a surety is an undertaking to produce an accused in a certain Court 
on being called upon to do so, in the absence of any notice calling upon the surety 
to produce the accused, it cannot be said that the surety has failed to pexfmrm the 
omiditions of the bond or that the bond has been forfeited.* Similarly, when a 
bond b taken by the Bombay Police under the City Police Act, proceedings for its 
bteach cannot be had before the Presidency Magbtxate.* 

2. * To show cause.*—A Magistrate b not justified in forfeiting a recogni* 
zanee unless the party charged has had an opportunity of cross-examining the 
witnesses upon whose evidence the rub has been issued.* 

Even where the recognizance cannot be enforced against the principal fb 
the ground that hb arrest was illegal, the surety b Ibble to have hb bondfforfeited 
for non-appearance of the principal.* The surety cannot escape hblbbilify merely 
on the ground that no immedbte actum b taken against him.* 

Where a person who has been let out on bail commits suicide* ox b arrested 
for another offence* the sureties are discharged from their obligation under the bond. 

Case.—'Hie accused who was on bail attended the Court On the day of hearing. 
WUb the question as to the cancelbtion of the bail-bond was bting argued, the 


t Mir Uuamt (1018) 16 Bom. L. 
Ra 84# 

■ Shamruddtn jSIrkor, (1002) 80 CaL 
l&fl Behmi LaPCJkattajee, (1000) 86 
CaL 740; BbRahkdas MoHram» (1048) 
46 Bom. I<. R. 814. 

* ManSndra Kf/tmar Majumdart 
[1042] 2 Cal. 468. 

* Crautford, (1018) 42 Bom. 400, 
20 Bom. Ij. R. 870. 


* Ndbin Chunder Dutt, (1870) 4 
Cal. 866, F.B. 

* 5VqgA, (1021) 2 Lah. 
204; KasMba v. Skripat NartMot 
(1804) 10 Bom. 607. 

* Btda Bam, (1008) 20 AIL 202. 

* I’wforqgAmMuti Natdu, (1012) 87 
Mad. 160 j Rama Bapu, (1010) 18 
Bom. L. R. 688. 

* Aktuddln, (1024) 4 Pat. 260. 
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•ocused took the jiemdasioB of the Court to go out and ofEer prayers, and absconded. 
The surety vras thereupon directed to show cause.wlqr his bond should not be finldted 
and penally enforced. He contended thatids liability under the bond had ceased 
as he had secured the attendance of the acscuaed in Court and that the disappearance 
of the accused was due to the permission of the Court in whose custody he was. It 
was held that the accused was either on bail or in the custody of the Court. There 
was no half-way house between, or any combinati<m of, those two conditions, and 
until the bail bond was cancelled and the accused was taken into custodj;, it could not 
be said that, merely because he attended the Court one day, the surety ceased to be 
liable for that day and the Court hitd the custody of the accused. The,bond was 
accordingly held liable to forfeiture and penalty enforceable.* 


514A. When any surety to a bcmd und^ this Code becomes insol- 

,__. vent or dies, or when any bond is forfeited under the 

Proc^ure incase__ .__ ^ _ „ _. , . _ 


'of ioMlvency or provisions of section 514, the Court, by whose order 
death of surety w such bond was taken, or a Presidency Magistrate or 
a bond is Magistrate of the first class, may order -ttie perron 
forfeited. from whom such security was demanded to furnish 

fresh security in accordance with the directions of the original order, and, 
if such security is not furnished, such Court or Magistrate may proceed as 
if there had bron a default in complying with such original order. 


514B. When the person required by any Court or officer to execute 
. , ^ bond is a minor, such Court or officer may accept, 

™ thereof, a bond executed by a surety or 
sureties only. 


515. All orders passed under section 514 by any Magistrate other 
Appeal from, than a Presidency Magistrate or District Magistrate, 
and revision of^ shall be appealable to the District Magistrate, or, if 

<^en under sec- not so appealed, may be revised by him. 
tion 514. 


Power to direct 
levy of amount 
due on certain 
recognizances. 


• 516. The High Court or Court of Session may 
direct any Magistrate to levy the amoimt due on a 
bond to appear and attend at such High Court or 
Court of Session. * 


CHAPTER XLIII. 

Of the Disposal of Pbopebty. 

616A. When any property regarding whi(^ any offence appears to 
Order f<n> cus- have be^ committed, or which appears to Imve hieen 
tody and disposal used for the commission of any offence, is produced 
of property pend- before any Criminal Court during any inquixy or trial, 
ing trial in ewtain th© Court may make suoh order as it fhiiuks fit for the 

pro]^ custody of such properly pending the condTu- 
sion of the inquiry or tnal, and,«u the property is subject to speedy or 
natural decay, may, after recording such evidence as it thinks necessary, 
order it to be sold or otherwise disposed of. 

MuradaUt [1841] Kar. 164. , 


1 
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COMMENT.—This section enables the Courts to pass cnders Ibr the oustodjr 
or disposal of property during an inguizy. The Ibllowing section gives sbnilar powers 
to a Court atthe (Kmclusion of an inquiry or atrial. 

Where a tibifd party appears befbre' the Magistrate and alleges that the things 
Belied by the police under a search warrant are his property and are not the subject 
of the alleged offence, the Magistrate Is bound to hear that party and, if necessary, 
to restore the things to their ownep.^ 

517. *(iy -When an inquiry or a trial in any Criminal Court is con- 
Order for dis- eluded, the Court may make such order as it thinks 
posal oT prcq)erty fit for the disposal by destruction, confiscation, or 
reiprding which delivery to any person claiming to be entitled to 
offence committed, possession^ thd^f or otherwise of any property or 
document produced before it or in its custody* or regarding which any 
offence appears to have been committed,* or which h^ been used for the 
commission of any offence.* 

(B) When a High Court or a Court of Session makes such ender 
and cannot through its own office conveniently deliver the property to 
the person entitled* thereto, such Court may direct that the order be 
earned into effect by the Pistrict Magistrate. 

(3) When an order is made under this section such order shall not, 

except where the property is livestock or subject to speedy and natural 
decay, and save as provided by sub-section (4), be carri^ out for one 
month, or, when an appeid is presented, until such appeal has been dis¬ 
posed of. * 

(4) Nothing in this section shall be deemed to prohibit any Court 
from delivering any property under the provisions of sub-section (J) to 
any person clauning to be entitied to the possession thereof, on his execut¬ 
ing a bond with or without sureties to the satisfaction of the Court, 
engaging to restore such property to the Court if the order made under 
this section is modified or set aside on appeal. • 

Eacplanation ,—In this section the term property ** includes in the 
case of property regarding which an offedee appears to have been com¬ 
mitted, not only such property as has been originally in the possession or 
under the control of any party, but also any property into or for which 
the same may have been converted or exchang^, and anything acquired 
by such conversion or exchange, whether immediately or otherwise. 

COMMENT.—The provisions of this section come into operation only on 
the conclusion of an inquiry or a trial in a criminal Court. Th^ refer to four classes 
of property or document: (1) produced before the Court; (2) or in its custody; 
or (8) regarding which any offence is committed; or (4) whicdi is used in committing 
ai^ffoffence. Such property can be disposed of in any of the four following ways: 
(1) destthotion; (2) confiscation ; (8) delivery to person oititled to its possession; 
or (4) otherwise. /Eheterm “prepay** means not only the property in its original 
fojm but also tha^into which it ivconverted or for which it is exchanged. The order 
concludes the immediate right to possession, though it does not bar a civil suit to 
determine the question of title.* * 

• 

* Lakahman Vooind Nirgude, (1002) * Tribhooan Maneckehand, (1884) 

28 Bom. 552, 557, 4 Bom. L. R. 276. 0 Bom. 181. 
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The Court hoe power to pass an order regarding the property produced before 
or in cuatody of the Court even though no offence has been committed in respect of 
it.* Hence* where a person charged with thefi'is discharged, the Court can award 
possession of the subject-matter of the alibied theft to some person other than the 
party in whose possession the property was found.' Where a title to sdaedpnqierty 
is doubtful, it should be returned to the person flcom whom it was seised, unless 
there are special circumstances which would render such a course ui^ustiflable ;* 
or the pnq;>erty itself may be kept in Court,' or the pnqperty may be stdd and its 
proceeds kqit in deposit by the Court, until the question of title is settled.' 

The order for disposal of property may be passed either at the conduskm of 
the trial or at a later date.' * 

1. * Person claiming to be entitled to possession.' — lliis expression does 
not mean the owner. A person who cameinto possession in a lawAil manner of the 
artioles seized from his custody is therefore entitled to get than back under this 
section.' 

2. * Any property or document osoduced before It or In its custody,''— 
These words give power to a Court to make orders about the disposal of any property 
produced before it in an inquiry even without an expressimi of opinion on the part 
of the Court that any offence appears to have been conunitted r^soding it.* 

* Any property.*—^These words include as well pr(q>erty voluntsuily produced 
before the Magistrate by a witness in the case, as property seized by tiie police or 
found on the person of the accused.* It is immaterial how the property reached the 
custody of the Court. Even if the original seizure wu illegal the jurisdiction to 
act in the circumstances set out in the section would still be there.** 

The word 'property* does not include immovable pnq>erty." 

3. * Regsurdlng which any offence appears to have been committed.*— 
The expression refers to cases of offences relating to pnqierty or relating to documents, 
e.g. where the Court directs, as in cases of theft or criminal misaiqiropriation or 
offoioes of similar description, that the property wldch is stolen or misappropriated 
be restored to its owner.** It includes moveable property regarding the possession 
of which a quarrel is begun or a fight is begpn whatever may be the offlenoe that 
m^t ultimately be conuilitted in the course of the quarrel or fif^t.** 

4. * Which has been used for the commission of any offence. *—These 
words have reference to instruments like guns or swords pn^uced in Court: they will 
not include a printing press in a case of seditkm,*' or a boat in a case of theft.** 

5. * Deliver the property to the person entitled.*—^Upon general principles 
where there has been an inquiry or a trial, and the accused is discharged or ac- 

* Aussiii Bibee v. Ahmed Moosqfee, 760. 

(1006) 84 Cal. 847, 850; J*ydt Banp- * J^fdi Bamanna, 8vq>. 

annot (1018) 42 Mad. 0. * Beandae Sa/mahUu, (1875) 12 B. 

* Kanga Sabai, (1010) 84 Mad. H. C. 817. 

04. *« Bkin^ BamH, [1045] Nag. 418. 

* STinivaaamoorthi v. Naraeimhulu ** Biaeaur Sin^, (1018) 18 C. W. N. 

Ntddu, (1027) 50 Mad. 016. 1146. ' *- 

' Bam Khaltman Ahir v. Tutai ** AJAneah dhandra BkaUaehaijeef 

TeUni, (1024) 28 C. W. N. 1004. (1907) 84 Cal. 086. 

* Fisa Samta, (1014) 16 Bom. !■. ** ghatk Deaaood Vektguda Sene- 

R. 061. maniOH, (1027) 51 Mad. 606, 608. 

* Deepa^em Makto v. Kukttr A^,, >' Abinaab Chandra BhtdUtehaa^iee, 

(1080) 10 Pat. 887. Contra, Abdul v. sup. ‘ 

Ohutam Muhammad, (1028) 4 Lah.* *■ Jarip Oazi, (1004) 8 C. W. N. 

400. 88Te ^ 

■ Budhuitd V. Sukbman, [1042] Nag. 
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quitted by any criminal Courts that Ckrart is bound to reatofc the pcopoEty* the 
aobjeot-matter of the investigation, into the possession of the person from irhom 
it is tahen.* * 

Cases. —Gal&—Where a oow is stolen and recovered eighteen months after 
the tiieft, it can be ordered to be delivered from an iimooent pur<diaser, but not 
the calf which was not in emb^o at the time of the theft and was bom afterwards.* 

Gold.—A gold ornament was stolen and converted by the thief into a different 
^nnament, whi^ was sold to the applicimt for frill value. The applicant melted 
the omament*and sold pieces of gold to different persons. On the trial for theft, 
the applicant was made to produce the amount he had paid to the thief. It was 
held that Ihe money could not be treated as the property regardii^ which the 
offence was committed, and that the mopey should be returned to the applicant.' 

Gurrent coln.^—^Where prdperly embezzled consists of cummt coin, it is not 
competent to the Magistrate to order re-payment of the amount by sale of the mna- 
ments, currency notes, etc., found in possession of the accused.* 

Foreign coins.—Babashahi coins not being ounent coins or legal tender in 
British India can be dealt with under this 8ecti<m.* 

Currency-note.—The accused stole a currency-note from Ciovemmen^ whidi 
he offered to a goldsmith as price of a gold ornament purchased by him. Thc^ 
goldsmith "got it fsashed from his neighbour (applicuit) who cashed it in good fidth. 
At the trial of the accused the note was attached from the applicant. On convic^on 
of the accused, the note was ordered to be returned to the applicant as be had 
obtained good title to the currency note by mere ddivery.* 

518. In lieu of itself passing an order under section 517, the Cburt 

Orter may tak. fh* property to be di^ve^ to the 

form of lyfffreotv Distnct M^strate or to a Sub-divisional Magistrate^ 
to District or Sub- who shall in such cases deal with it as if it hml been 
divisional Magis- seized by the police and the seizure had been reported 

to him in tibe manner hereinafter mentioned. 

519. When any person is convicted of any offence which includes. 
Payment to in- ^ amounts to, theft or receiving stolen property, and 

nooenfc purvduuer it is proved that any other person has Iraught the 
of money found on stolen property ftom him without knowing, or having 
*^^***^‘ reason to ^ieve, that the same was stolen, and tiiat 

any mon^ has on his arrest been taken out of the possession of the 
convicted person, the Court may, on the application of such purchaser 
and on the restitution of the stolen property to the person entitled to 
the possession thereof, order that out of such money a sum not exceeding 
the price paid by such purchaser be delivered to him. 


* Ann^umabai, (1877) 1 Bom. 

680, 088; Baktniai (1802) 

17 B^. 748; Deoidin Durgapnuadt 
(1897) 28 Bom. 844; Khq^aaahdf, (1900) 
2 Bom. Jj,. R. TM; BaWntc, (1902) 
5 Bmn. L. R. 8<r; Stukudiio, ( 1908 ) 
II Bom. 1m R. 16; Kareppa, (1914) 
17 Bom. Im R. 70; Baawi^ Surma 
Goatafn v. NMmidtn, (1887) 14 Cal. 
885; Surendra Natti Surma v. Bai 
Mi^an Daa, (1008) 80 Csl. 090. 

* Vemede» (1886) 10 Mad. 35. 


' AtuaU ViruptoB, (1918) 20 Bom. 
Jj, R. 604. 

« Fattah Chand^ (1807) 24 Cal. 
409. 

Mathwr Lalbhait (1001) 25 Bom. 
702, 8 Bom. L. R. 898. 

* PandharineUh PutidUh, (1915) 40 
Bonu 186, 17 Btun. L. R. 922; CoUedtr 
of SaUm^ (1878) 7 M. H. C. 888 ; 
gBsaur Mow, (1878) 8 Cal. 879 ; H. H, 
Vte Nirtam of Hfderohad v. A. JIf. 
Jacob, (1891) 19 Cal. 52; 
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COMMENT.—This section deals only sdth the money found on the person 
of the accused at the time of his arrest. It^^may be utilised in compensatiiig an 
innocent purchaser of properly who loses possession on conviction of the accused. 
This section nuqr be compared with s. 545. 

520. Any Court of appeal^ confirmation, reference or revision* may 
Stay of<nder un> direct any order under section 517, section 518 or 
der section 517, section 519, passed by a Court subordinate thereto, 
518 or 510. to be stayed pending consideration by t^ former 

Court, and may modify, alter or annul such order and make any further 
orders that may be just.' 

COMMENT.—1. * Court of appea^ confirmation, reference or revision. * 
—A foil bench of the Bombay High Court has held ttiat any Court which has powers 
of appeal, confirmation, reference, or revision in respect of the trial Court, that 
beiag the Court subordinate thereto, can make any substantive order it thinks 
fit in respect of property dealt with by the trial Court under s. 517, 518, or 519.* 
The Chief Court of Sind has adopted this view.* 

The Calcutta High Court has differed from the above view and held that an 
Additional Sessions Judge is a Court of appeal but not a Court of revision within 
the meaning of this section. The Court of appeal mentioned in this sectimi must 
be a Court of appeal os contemplated by Chap. XXXI of the Code. There is nothing 
in the terms of this section justifying the view that the words ** Court of appeal 
in the sectiem mean only a Court to whidi either of the parties to the criminal case 
has appealed or could appeal. The wording of the sectiem rather indicates that the 
Court of appeal is any Court, which has powers of appeal, i.e. uiy Court, to which 
appeals would ordinarily lie from the dechiicm of the IMagistrate by whom the case 
was tried. The Court of revision within the meaning of this section must be a Court of 
revision as contemplated by Chap. XXXII of the Code. The Sessions Judge or the 
Additicmal Sessions Judge is not a Court of revision within the meaning of this 
8ec^tion.* 

A full bench of the Rangoon High Court has held that the eicpressicm * Court 
of appeal, oonfirmatiem* reference or revision' has a wider meaning and is not 
restricted to a Cemrt to which either of the parties to a criminal <»se has appealed 
or (M>uld appeal, or has applied for revision. Hence, either the Sessions Judge or 
a District Magistrate as a Court of revision has power* to interfere with the order 
of the trial Court passed in a case of oc^iuittal.* According to the Allahabad Hig^ 
Court in a case of acquittal the appeal against an order under s. 517 lies only to the 
Hi^ Court.' 

2. * And make any forther orders that may be Just.*—TlUs provision is 

meant to ** enable a superior Court to give effect to an order setting aside the order 
of the Court of first instance, if that order has been carried out, but directing the 
restitution of property.*’* 


* WtUehand v. Hari, (1982) 56 

Bom. 869, 84 Bom. L. R. 1203, F.B., 
overruling Khema Rukhadt (1918) 42 
Bom. 664, 20 Bom. L. R. 895; Tmriri, 
(1928) 10 Lah. 187; Srinivaaamoortni 
V. NaraaimhMUu Naldu, (1927) 50 Mad. 
916; JoggeasuT Mochi, (1878) 8 Cal. 
870 881« * 

*' JFaUma v. Sain Itakhah, [1941] 
Kar. 442. 


* ShabhapaH Dobey v. RanMshan 
Kumar, (1985) 62 Cal. 861. 

* V PoHla V. Ko Po Skein, (1929) 
7 ]^n. 846, r.B.,* overruling Maung 
Mra Tun v. ilf a Mra Zoe Pru, (4928) 
6 Ran. 269. 

' Ddri Bam, (1024)^46 All. 628. 

* S. O. R.; Skme Wa v. C. 1. Mdkta, 
(1927) 5 Ran. 588.« 
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Notice.—Notice to the opposite party should be given befine passing’^ ordet 
'' under this section.* s 

521. (1) On a conviction under i;he Indian Penal Code, section 

Destruction of section 298, section 501 or section 502, the Court 

libellous and other may order the destruction of all the copies of the 

thing in respect of which the conviction was had, and 
which are in the custody of the Court or remain in the possession or 
power of the person convicted. 

(2) The Court may, in like manner, on a conviction imder the 
Indian Fbnal Code, section 272, section 273, section 274 or section 275, 
order the food, driiik, drug or medipal preparation in respect of which the 
conviction was had to be destroy^. 

522. (1) Whenever a person is convicted* of sol offence attended 
Power to lestoie criminal force or show of force or by criminal 

possession of im- intimidation and it appears to the Court that by such 
moveable projierty. force or show of force or criminal intimidation any 
person has been dispossessed of any immoveable property, the Court 
may, if it thinks fit, when convicting such person or at any time nothin 
one month* Aram the date of the conviction, order the person dispos¬ 
sessed to be restored to the possession of the same. 

(2) No such order shall prejudice any right or interest to or in 

such immoveable property which any person may be able to establish in 
a civil suit. • 

(3) An order under this section may be made by any Court of 
appeal, confirmation, reference or revision. 

COMMENT.—Sections 517 to 521 dealt with movable property only : 
section refers to immovable property. Where a person is deprived of his possession 
of immoveable property by (1) criminal force, or (2) show of force, or (8) criminal 
intimidation, he may be reinstated in possession by the Cpurt, when convicting the 
dispossessor of the offenm. There arc two conditions precedent to the making of the 
order : (a) the dispossessor must be convicted; and (b) the dispossession should be 
under circumstances detaged in the section.* The order may be passed either at 
the time of the conviction or within one month of its date. It may be passed by the 
trial Court or by any Court of appeal, oonfirmaticMi, reference or revision. The 
aggrieved party may resort to a civil Court to have the order set aside. Section 145 
may be contrasted with this section. 

It will be noted that the section, says that the offence must be attended by 
criminal force, etc., not that criminal force, etc., must necessarily form an ingredient 
of the offence.* It is only when the actual use of criminal force leads to the dispos¬ 
session that an order can be made.* Where the complainant himself alleged that 
the house was locked when the unlawful entry was effected, it could not be said that 


* Laxman Rangu, (1911) 85 Bom. 
258, 18 Bom. L. R. 181; Arunaehala 
Theoan, (1922) 4(f Blad. 162; Shiee 
Wa»v. C. I, Meft(a9(1927) 5 Ran. 688. 

* Bam Chandra Borai v. JUyandriat 
(1897) 25 Cdi. 484; Ishan Chandra 
V. tHna Nath, (1899) 27 Cal. 174; 
t^mraman v. Bout Ldl, (1908) 25 All. 
841; Tulahi Bam v. Abrar Ahmad, 


(1915) 87 All. 654. 

* Mohini Mohan Chandhry v. 
Harendra Chandra ChowtBtry, (1904) 
31 Cal. 691, 696, P.B. 

* ^Narayan v. (1698) 28 

Bmn. 495; ^dakala PottUoMtdu, (1902) 
36 Mad. 49; Ishan Chandra v. Dina 
Nath, sup.; Tt^ Singh, (1927) 9 Lalu 
822. 



986 


THB CBHaNAL FBOCEDUBB CODE. 


[chap, zun. 


4*** offence of criminal trespass was attended by criminal finoe or show of force or by 
criming intlmldatioa within the meaning o[ this section.* IVhere a person is 
dispossessed his immoveable property in his absence, the offence committed tqr the 
accused is not attended by criminal ftnce or show of force within the meaning of 
this section and the person dispossessed cannot be restored to the possesrion of his 
property, under the provisions of this section.* 

1, * Whenever a person is convicted.*—The phrase does not mean that the 
cnder about the possession of land must be made simultaenously with Jhe convicticm 
of the offence. This order is an independent order, and all that the section contem- 
idates is that the order can only be made <m conviction of the offence.* , 

2, * Within one month. *—^Any order made after one month is without juris¬ 
diction.* * » 

Sub-section (3).—This sub-section does not impose any time limit as in sub¬ 
section (/) within which a Court of appeal, confirmation, reference or revision must 
act.* Where an order for restoratk*n of possession of immoveable property was 
passed by a Magistrate more than one month after the conviction of the accused 
under s. 4A7 of Penal Code, the High Court set aside the order and itself passed 
an order for the restoration of possession.* 


523.* (2) Tho seizure by any police-ofiPicer of property taken 
Procedure by “***i®*’ section 61, or uleged or suspected to have been 
police upon sei- stolen, or found under circumstances which create 
Imre of property suspicion of the commission of any offence, shall be 
taken under sec- forthwith reported to a Magistrate, who shall make 
tion 61 or stolen. as he thinks fit respecting the disposal of 

such property or the delivery of such property to the person entitled to 
the possession thereof, or, if such person cannot be ascertained, respect¬ 
ing the custody and production of such property. 

(2) If the person so entitled is known, tlie Magistrate may order 
Procedure where property to be delivered to him on such condi- 
the owner of pro- tions (if any) as the Magistrate thinks fit. If such 
petty seised un- person is unlmown, the Magistrate may detain it and 

shall, in such case, issue a proclamation specif 3 nng 
the articles of which such property consists, andt requiring any person 
who may have a claim thereto, to appear before him and establish his 
claim within six months from the date of such proclamation. 


* Ram Chandt [1030] Lah. 513. 

* Narain [1041] Lah. 512; 

Narayana v. Muneppa, [1048] Mad. 

000 . 

t ■ Narayan v. (1898) 28 

Bom. 404, 409.' 


* ' Ashwinikunutr Daa v. Shadumka- 
mohan Baau, (1982) 59 Cal. 1153. 

* Fida Hussain v. Saffaraz JETtMofn, 
( 1038 ) 12 Pat. 787 ; NamdeOt [ 1988 ] 
Nag. 454. 

* Nihal Sin^, [1989] All. Sfip. 


* Burma amendment.—^In Burma, the following proviso was added to sub¬ 
section (/) by Act XI of 1941— . * 

** Provided that any police officer, who has made a seizifre of cattle, paddy, 

or rice or of a boat or any other buffey article, may, |iending the ordar of the Magis- ‘ 
tratc. deliver such cattle or article to any person who may appear to be entitled tp 
the posMcmion of such rattleor article on his executing a bond Vvitlror without sureties 
to return or produce such cattle or article at a police-station whenever required.** 
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CSOMMENT.—Under tbis eectkm what the Magistrate haa to consider Is. 
who b entitled to the possession of prc^ierty sriiidi has been seized by the poUoe. 
Where it is proved that the person fkom whose possession the property was,seised 
came by it dishonestly, the Magistrate may have to consider questions of titte in 
order to determine the best right to possession. But where it appears that the 
police have seized property from a person who b not shown to have committed any 
offence in rebtion to that pr(^>erty, the Magbtrate can only bold that that person 
b entitled to ppssession of the property.^ 

Thb Motion deab with three classes of property come to by the police: (1) 
ptroperty found on search of arrested person under s. 51; (2) property alleged or 
suspect^ to have been stolen ; and (A) property 8usi>ected to have been connected 
with an offence. The seizure mjjfst be reported to the Magistrate. The Magistrate 
b entitled to do one of three things: (a) he may pass an order regarding the ditqNMal 
of the property; or (b) deliver it to the person entitled to its possession subject to 
4ionditions, if any, imposed ; or (e) in his abMnce pass an order for its custody and 
production. In the last-mentioned case, the Magistrate may issue a proclamation 
requiring its owner to appear and establish his claim within six months. If no claim¬ 
ant so appears, the property may be placed either at the disposal of Government or 
be sold (s. 525). Where the property is subject to speedy and natural decay, and 
the owner is absent or unknown, or if its sale b more beneficial to its owner, or if its 
value is less than ten rupees, it may be sold immedbtely (s. 525). 

Section 523 needs to be distinguished from s. 517. The latter applies to all 
property produced before a Court in an inquiry or trial under a seardi-warrant 
issued by itself, while s. 523 applies to property not so produced, but still in the 
posMssion of the police who had seized it of their %wn motion, in the exercise of 
powers conferred on them by law, e.g. s. 51, 54, 105 or 160.* When one property 
b sent on to a Magistrate with a charge*8heet it is removed from the provbions of 
this section, and the Magistrate must then act under s. 517.* 

The discretion given by the section must be judicially exercised. In the 
abMnce of anything to show the title to the property, it should be ordered to be 
delivered to the person in whose possession it had been at t^e time of attachment.* 
The Magistrate does not decide the question of title, but merely decides the question 
of possession.* The real owner can assert his right in the civil Court.* 

Sub-section (2).—This^ sub-section provides for an inquiry only in the case 
where the person entitled to possession of property is unknown.* 

524. (i) If no person within such pci iod establishes his claim to 
Procedure where property, and if the person in whof^e possession 

no claimant ap- such property was found, is unable to show that it 

pears within six was legal i}' acquired by him, such property sliall be 

months. nj disposal of the Provincial Government, and 

may be sold under the orders of the Presidency Magistrate, District Magis¬ 
trate Of Sub-divisional Magistrate, or of a Magistrate of the first class 
empowered by the Provincial Government in this behalf. 


> Lnkahmichantl v. Cfopikisan, (1035) 
88 Bom. L. R. 117, 60 Bom. 138. , 

* RatankU AangjirAs, (1802) 17 Bom. 
748, 751. See, however, Likshmnn 
Oovind Nirgitdd*, (1002) 20 Dorn. 552, 
4 Bom. L. R. 276. 

* Kuppamnud^ (lOOO) 20 Mad. 875, 
877. 


* BaMnUt (1002) 5 Bom. L. R. 25; 
Kareppttt (1014) 17 Bom. L. R. 70; 
Bahu Burn, (1041) 17 Luck. 430. 

* JlfuHsengha v. Mashak»ha, (1010) 
12 Bom. L. R. 232. 

* Tribhamn ManeMutnd, (1884) 0 
Bom. 131, 134. 

» SuUeinan, [1042] Kar. 72. 
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(2) * In the caae of every order passed under this section, an appeal 
shall lie to the Court to which appeal^ against sentences of the Court 
passing such order would lie. 

525. If the person entitled to the possession of such property is 
Power to sell unknown or absent and the properly is subject to 
peridwble pro- speedy and natural decay, or if the Magistrate to 
perty. whom its seizure is report^ is of opinion that its sale 

would be for the benefit of the owner, or that the value of such property 
is less than ten rupees the Magistrate may at any time direct it to be 
s<dd ; and the provisions of sections 528 and 524 shall, as nearly as may 
be practicable, apply to the nett proceeds ^f such sale. 


CHAPTER XLIV. 

Of the Transfee of Criminal Cases. 

This Chapter refers to four classes of transfer: (1) Section 526 covers any 
inquiry or trial and the transfer may be by High Court to any other Court of equal 
or superior jurisdiction including the High Court itself. (2) Under s. 526A the 
High Court may. <m the application of the Advocate General, transfer any case under 
s. 41(a) of tile Army Act to itse]^; (8) the Provincial Government can, under s. 527, 
tnuisfer any esase Aom one province to another ; (4) under s. 528 a Sessions Judge 
may transfer to himself any case made over by him to an Assistant Sessions Judge ; 
and, similarly, a Chief Presidency Magistrate, District or Sub-divisional Magistrate 
may recall a cose made over by him to a subordinate Magistrate and may either try 
it himself or transfer it to another Magistrate subordinate to him. 

The power to transfer a pending case from one Court to another appertains 
to the High Court also under s. 225 of the Government of India Act, 1985, and 
cL 29 of the Liettecs Patoit. The Code also contains other provisimiB dealing with 
transfer of cases, e.g. ss. 178, 191, 192, 840, 407 (2), 487 and 556. The Bombay 
High Court transferred to itselfa case pending in the CoiRt of the Residoit at Aden,* 
and transferred a case pending before one police patel to another.* 

526. (2) Whenever it is made to appear to the £figh Court:— 
T« gh Court may (o) ^la^ ^a,ir and impartial inquiry or trial 

tram^ case or cannot be had in any Criminal Court subordinate 
itself try it. thereto, or 

(6) that some question of law of unusual difficulty is likely to 
arise, or 

(e) that a view of the place in or near which any offence hq6 been 
' committed may be required for the satisfactory inquiry into or trial of 
the atone, or 

(d) that an order under this section will tend to the general con> 

venience of the parties or witnesses, or ' * * 

(e) that such an order*is ^pedient for the ends justice, or is 
required by any provision of this Code; it may order-— 

^ CwOey. (19M} 7 Bom. R. * Dat/al (lOOS) 10 Bom. L. 

10*. R. 680. 


t 
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(1) that any offence be inquired into or tried by any Court not 
empow^^d under sections 177^ to 184 (both inclusive), but in other 
respecte competent to inquire into or try such offence; 

(it) that any particular case^ or appeal, or classof cases orappeals, 
be transferred from a Criminid Court suTOtdinate to its authority to any 
other sudi Criminal Court of equal or superior jurisdiction ;* 

(tit) that any particular case or appeal be transferred to and tried 
before itself; or 

(tv) that an accused person be committed for trial to itself or to a 
Court of Session. 

(2) When the High Court withdraws for trial before itself any case 
from fuiy Court other than Court of a Presidency Ilfogistrate, it shall, 
except as provided in section 267, observe in such trial the same pro¬ 
cedure which that Court would have observed if the case had not been 
so withdrawn. 

{3) The High Court may act either on the report of the lower 
Court, or on the application of a party interested, or on its own initiative. 

{4) Every application for the exercise of the power conferred by 
this section sh^l be made by motion, which shall, except when the appli¬ 
cant is the Advocate General, be supported by affidavit or affirmation. 

(J) When an accused person m^es an application under this sec¬ 
tion. the High Court may direct him to execute a bond, with or without 
sureties, conditioned that he will, if so ordered, pay any amount which 
the High Court may under this section award by way of compensation to 
the person oppK>sing the application. 

(6) Every accused person making any such application shall give 

Notice to Public Public Prosecutor notice in writing of the 

Prosecutor of application, together with a copy of the grounds on 
application under which it is made ; and no order shall be made on the 
this section. merits of the application unless at least twenty-four 

hours have elapsed between the giving of such notice and the hearing of 
the application. 

(6A) Where any application for the exercise of the power confer¬ 
red by this section is dismissed, the High Court may, if it is of opinion 
that the application was frivolous or vexatious, order the applicant to 
pay by way of compensation to any person who has opposed the applica¬ 
tion such sum not exceeding two hundred and fifty rupees as it may con¬ 
sider proper in the circumstances of the case. 

(7) Nothing in this section shall be deemed to affect any order 
made imder section 197. 


(f) If in any inquiry under Chapter VIII or Chapter XVIII or in 
Adjournment on any trial,* any parly interested intimates to the Court* 
^plication under at any stage before the defence closes its case that 
this section. • jjg intends ip nudee an application under this section, 

the Court shall, u](lon his mcecuting, if so required, a bond without sureties, 
of an amount not exceeding two hundred vupees, that he will make such 
application within a reasonable time to be fixed by the Court, adjoipn 
me case for suclva period as will afford sidficient time for the application 
to be made and an ordar to be obtained tiiereon: 
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Provided that nothing herein contained shall require the Court to 
adjourn the case upon a second or subsequent intimation from the same 
party, or, where an adjournment under this sub-section has already been 
obtained by one (^several accused,* upon a subsequent intimation by any 
other accused. 

(9) Notwithstanding anything hereinbefore contained, a Judge pre¬ 
siding in a Court of Session shall not be required to adjourn a trial under 
sub-section (8) if he is of opinion that the person notifying his intention 
of making an application under this section has had a reasonable oppor¬ 
tunity of making such an application and has failed without? sufficient 
cause to take advantage of it. 

Earplanation. —^Nothing contain^ in sub-section (8) or sub-section 
(9) restricts the powers of a Court under section 844. 

(29) If, before the argument (if any) foi the admission of an appeal 
begins, or, in the case of an appeal admitted, before the argument for 
the appellant begins, any party interested intimates to the Court that he 
intends to make an application under this section, the Court shall, upon 
such party executing, if so required, a bond without sureties of an 
amount not exceeding two hundred rupees that he will make such appli¬ 
cation within a reasonable time to be fixed by the Court, postpone the 
appeal for such a period as wiU afford sufficient time for file application 
to be made and an order to be obtained thereon. 

COMMENT.—This section contains on important provision of law, and one 
that is frequently resorted to. It can be brought into action in any of three rmya t — 

(1) The High Court can act suo motu ; 

(2) the lower Court nuiy apply ; or 

(8) the party may apply, 

only when one or more of the following five conditions are fkilfilled:— 

(а) a fair and impartial inquiry or trial cannot be had; 

(б) some question pf law of unusual difficulty is likely to arise; 

(e) a view of the scene of offence is necessary; 

(d) it will tend to the general fsonvenience of the parties or witnesses; 

(e) it is expedient for the ends of justice. * 

It is the High Court alone that has jurisdiction to transfer a case under the section. 
It may pass any of the following four orders:— 

(i) that any offence be inquired into or tried by a Court otherwise oompeteut 
thou^ not empowered under ss. 177 to 184; 

(ii) that any case or appeal be transferred' to another criminal Court of equal 
or superior jurisdiction; 

(f/t) that any case or appeal be transferred to itself; or 

(iv) that an accused person be committed for trial to a Court of Session or 
to itselfi > • 

* The High Court may order the applicant to execute a bond for the costs of 
the opp<ment; and if the application is ftivolous or vexatious, the costs of the 
opponent may be ordered to be paid by the applicant. ^ 

The application for transfer should be supjmrted by an affidavit: and the 
Public Prosecutor is entitled to ha^ notice of it at-least twenty-fourdioufe ahead. 

As soon as the applicant notifies the trial Cmirt of hi^ intention to move the 
High Court for transfer, the trial Court is bound to stay the* proceedings; but 
it is not obligatory on the Court of Session to do so, if the Court if of qi^hm that 
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Aw applicant is guflty of laches. In an application for transfer the Court tiionld 
fkimish the applicant with a copy qf any report which the Court may receive feom 
the subordinate Court from which it is sought to transfer the case.’ 

The Madiras High Court has held that the order for transfer must operate feom 
the date on whic^ t^t order is passed and therefore any Court which continues to 
do any act after the order is passed—even though a copy of the order has not been 
received by it—^is acting without jurisdiction. A case pending before a Bench of 
Magistrates If as ordered to be transferred to theCourtof Stationary Sub-Magistrate. 
Before, however, that order had been communicated to the Bench Blagistrate's 
Court, th^case came up before the Bench and on the accused’s plea he was convicted 
and sentenced. It was held that the Bench Court, when it took up the case of the 
accused and disposed of it, had no Jurisdiction to do so.* In a full ben<dk case the 
Lahore High Court has held tflat an order staying further proceedings in the lower 
Court on an application for transfer under this section, can only be deemed to take 
effect when it is communicated to the lower Court concerned and is not operative 
immediately it is made by the High Court so as to render null and void any proceed¬ 
ings taken between its making and its communication to the lower Court.* 

Sub'sectlon (1).—Clause (a).—As a rule the High Court is reluctant to inter¬ 
fere under the section. It demands the postulation of exceptional reasons befere it 
elects to stand in the way of the progress of a pending trial. Yet in acting under 
cl. (a) what is required is not whether in fact “ a fair and impartial inquiry or 
trial ** cannot be had, but whether there is ** a reasonable apprehension ’* in the 
mind of the party about it. ** Of course it is not every apprehension of this sort 
that should be taken into consideration ; but where the appr^ension is of a reason¬ 
able fdiaracter, there, notwithstanding that there may be no real bias in the matter, 
the feet of incidents having taken place calculated to raise such reasonable apprehen¬ 
sion ought to be a ground for allowing a transfer.”* ”The law. .has regard not 
so much perhaps to the motives which might be supposed to bias the Judge as to the 
susceptibilities of the litigating parties.”* The fact that the trying Magistrate 
is the nmster of the complainant,* or is subordinate to the District Magistrate who 
has sanctioned the prosecution,* is no ground for a transfer. But the feet tha tthe 
Bfagistrate has, in a counter case brought by the accused on’the same fects, prejudiced - 
the guilt of the accused,* or that the Magistrate has made up his mind regarding 
aease,* or that be has interested himself by obtaininga s^tlementbythe parties,** 
or that he has examined witnesses for the complainant after nine o’clock at night in 
contravention of High Court Circular,** or who is subordinate as a revenue officer to 


* Dttmodar Padnalf (1080) 88 Bom. 
L. R. 811. 

* Borai QouAer v. 

Ootacamund MuniciptUUy, [1988] Mad. 
1008. 

* Mahtmmod Hussain, [1948] Lah. 
881, V.B. 

* Dupeyron v. Driver, (1806) 28 
Cat. 495, 408; Ltfol Remembrancer 
V. BkaiTeb Chandra Chuckerbut^, (1897) 
25Cal. 727; BokfuAVMft v. KaliPrMad, 

i lOQO) 28 Cal. 297^ £ali Charon Shese, 
1806) 88 Cal. 1188; Pandurang Oaoind, 
1900) 2 Uamg L. R. 755, 25 Bom. 179; 
Farzand AU v. Hanuman Prasad, (1806) 
10 All. 64; Ram Kishan Das, (1912) 
85 AU. 5; Jaggan, (1914) 86 AU. 289; 
Araar Sin^ v. Sa^u Sbfgjh, (1025) 


6 Lah. 896; Faqir Singh, (1028) 10 
Lah. 223; Sikandar Dcd Puri, (1028) 
10 Lah. 778. 

* Per Lush, J., in Serjeant v. Dole, 
(1877) 2 Q. B. D. 558,507. 

* Basapa, (1884) 9 Bom. 172. 

* Soratji Rustamji, (1941) 48 Bom. 
L. R. 518. 

* Rangasami Qoundan, (1906) &0i» 
Mad. 288; Sinnai Qoundan, (1807) W 
Mad. 888. 

* Harischandra, (1907) 10 Bom. 
L. R. 201. 

*4 Musttffar Husain v, Muhammad 
Yaqub, (1925) 47 AU. 411. 

' >* Shamshad AU Khan v. Mbbmsm 
mad Amin Kium, (1982) 14 Lah. 201. 
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the Mamlatdar on whose xqx>rt the case is instituted,* is a sufficient ground. 

If good grounds for a transfer are niadegmt, the Court ought not to leftise 
it merely because the case has reached an advanced stage or because the transfer 
may entail expense and trouble to all concerned.* 

Clauae (11)—1. * Case.'—This term means a case which is pending before a 

Court<rfoompetent jurisdiction to receive and try it.* It does not include a transfer 
application,* or a proceeding under s. 145 ;* Proceedings under Chapter VIII and 
XVIII are included in the term. , 

3. * Equal... .Jurisdiction.*—The High Court can transfer a case from the 

file of the Chief Presidency Magistrate to that of another Presidency Bfagistrate.* 

Sub-section (6A).—The word person includes Provincial Government, and 
therefore the Provincial Government opposlhg the application is entitled to recover 
its costs.^ 

Sub-aectlon (8).—Magistrate is bound to postpone the hearing of a case 
for the purpose of enabling a party to apply to a High Court for a transfer,* and 
his refhsal to do so renders the subsequent proceedings voidable,* if not void.** 
In passing orders the Magistrate has no power to direct the petitioner to pay the 
costs of the day to the prosecution.** 

3. ' Inquiry, .or In any trial.*—These words are Intended to apply to those 
inquiries or trials which are specially referred to in the<(nrlier portion of the Code.** 

According to the Madras High Court a “ trial ” is over before the judgment 
is pronounced, and the pronouncing of Judgment is no part of the trial.** The 
Calcutta High Court has held that the word * trial ’ includes the judgment, and 
the refusal by a Magistrate to g^nt an adjournment notico of transfer after the 
close of the cases of both sides but before the arguments arc heard and the judgment 
is deliverc*d, on the ground that the trial is at an end, is erroneous.** The Lahore 
High Court has held that the intimation which is contemplated under this sub-section 
must be made before the close of the defence. Where an appliciation of transfer 
was made after the judgment had been written and signed but was to be pronounced 
by the Magistrate’s successor, it was held that as soon as the Magistrate had signed 
the judgment he had delivered it within the meaning of s. 360(d) and the trial was 
over.** 

4. *Accu8ed. *—^The word accused ” in the proviso to this sub-seedaon applies 
to the accused as a whole. If, therefore, adjournments for transfer are already 
granted on the application of some of the acscused, the Court is not bound to grant 
further adjournment on the application of the remainu^ accused who had not 

* Adaanbhai AbduUabhai, (1942) 44 
Bom. L. R. 763. 

* Sikandar Lai Puri, (1028) 10 Lab. 

778. , 

* Mongol Tekchand, (1886) 10 Bom. 

274, following Peary LaU Mozoomdar 
V. Komal Kiskore Dasaia, (1880) 6 

.. C^. 80. 

"** Muhammad Shar^ v. Rai Hari 
Prasad Lai, (1925) 6 Pat. 229. 

* LokaMahton v. KaH Siri^, {IWT) 

6 Pat. 658. 

* FenfeufesiiMira Sasiri, (1011) • 85 
Mad. 780. 

. * Krnmer Sen, (1020) 52 All. 268,* 

•* Chira^ji Lai, (1927) 0 Lah. 637; 


Gayitri Prosunno Ghosal, (1888) 15 
Cal. 456. But see Virasami, (1806) 
10 Mad. 875, 370. 

* Kali Charon Ghose, (1006) 88 
Cal. 1183, 1187. 

** Surat LaU Chowdhry, (1002) 20 
Cal. 211. • 

** VerduUarama Chetti, [1042] Mad. 
661. 

** Muhammad Sh*nrif v. Red Hari 
Prasad Lai, sup. 

** Public PiroseefUaT v. Gtoektm n gu 
Ambalam, (1028) 52 Mad. 855, 857. 

** Sha, (1081) 59 Cal. 478. 

** Qian ^ngh .v. Amor Singh, [1088] 
Lah. 567. 
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joined in the prior applications of the other accused.* 

Affidavit.—^An accused perso^ is competent to make an alHdavit in support 
of his application fbr transfer.* 

Re-tvanafer.—^Where a High Court transfers a csase from a Court subordinate 
to a District Afagistrate to the Court of a Dwtrict Magistrate, the latter is expected 
to try the case himself unless the order of transfer permits him to re-transfer the case 
to a Magistrate subordinate to him. Where, however, a case is transfnred from the 
Court of one District Magistrate to that of another the latter can transfer the case to 
any Magistrate subordinate to him and competmt to try it.* 

526A. (i) Where any person subject to the Naval Piscipline Act 
High Court to (other than a person to whom that Act applies by 
tiamler for trial virtue of the andian Navy (Discipline) Act, 1084) 
to itself in certain or to the Army Act or to the Air Force Act is accus- 

ed of any offence such as is referred to in proviso (a) 
to section 41 of the Army Act, the Advocate General shall, if so instruct¬ 
ed by the competent authority, apply to the High Court for the commit¬ 
tal or transfer of the case to the High Court and thereupon the High 
Court shall order that the case be committed for trial to or be transferred 
to itself and shall thereafter proceed to try the case by jury. * 

(2) The Central Government may, by notification in the Official 
Gazette, declare any officer to be the competent authority for the purpose 
of issuing instructions under sub-section (1) in r^ard to any class of 
cases specified in the notification. 


527. (1) The Provincial Government may, by notification in the 
Power of Pro- Official Gazette, direct the transfer of any particular 
vincial Government case or appeal from one High Court to another 
to transfer cases High Court, or from any Ciiminal Court subordinate 
and appeals. tQ High Court, to any other Criminal Court of 

equal or superior jurisdiction subordinate to another High Court, 
whenever' it appears to it that such transfer wi]] promote the ends of 
justice, or tend to the general convenience of parties or witnesses: 

Provided that no case or appeal shall be transferred to a High Coiurt 
or other Court in another Province without the consent of the F^vincial 
Government of that Province. 

(2) The Court to which such case or appeal is transferred shall 
deal with the same as if it had been originally instituted in, or presented 
to, such Court. 


Sessions Judge *28. (1) Any Sessions Judge may withdraw 

may withdn^ any case from, or recall any case which he has made 

cases feom Assis- over to, any Assistant Sessions Judge subordinate to 
tant Sessions Judge, 

“(2) Any Chief Presidency Illustrate, District Magistrate or 
District or Sub- divisional Magistrate may withdraw any case tctHmT 
divisional Magi#> or recall ^y case which he has made over to, any 
tzaae inay witbdmw Magistrate subordinate to him, and may inquue into 

or ^ such case himself, or refer it for inquiry or trial 


or refer eases. 


* Peakari Lai. (11)81) 12 Lah. 668. ^68; Svbbam^ (1889) 12 Mad. 451. 

* OAulom Mukammadt (1922) 8 Lah. ■ Mata Prasadt (1897) 19 AU. 249 $ 
46. 8ee, oimtra, Makm, (1910) 88 AIL Gaaind Sahai, (1914) 87 AIL 20. 
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to any other such Magistrate competent to inquire into or try the same. 

Power to nutho- (^) Provineial Government may authorize 
rise District Magis> the District Magistrate to withdraw ftom any Magis¬ 
trate to withdraw trate subordinate to him either such classesoi cases as 
classes of cases. thinks proper, or particular classes of cases. 

(4) Any Magistrate may recall any case made over by him under 
section 192, sub-section (2), to any other Magistrate and may inquire 
into or try such case himself 

(d) A Magistrate making an order under this section shall record 
in writing his reasons for making the same. 

(6) The head of a village under the Madras Village-police Regula¬ 
tion, 1816, or the Madras ViUage-policb Regulation, 1821, is a Magistrate 
for the purposes of this section. 

COMMENT.—The powers given by this section are very large, and for the 
very reason they should be most <rrefully exercised. Magistrates of the District 
should use the extensive discretion given them to divert the course of procedure 
from its ordinary channel, only when it is absolutely necessary for the intererts 
of Justice that they should do so.* 

When a case is once transferred by a Sub-divisional Magistrate, it is not open 
to the District Magistrate to re-transfer it ;* though he can transfix a case which 
the Sub-divisional Magistrate has previously refused to transfer.* Where a District 
Magistrate transfers a case to a Magbtrate subordinate to him and also subordinate 
to the Sub-divisional Magistrate, it is not competent to tiie Sub-divisional Magistmte 
to re-transfer the case to his own gle.* 

Sub-section (2).—It is not incumbent that a party dionld go first to theChief 
Presidency Magistrate under this sub-section before applying to the High Court for 
a transfer of the case under s. 586.* 

Sub-aectlon (5).—An order of transfer, without notice to the complainants or 
the accused* and without record of reasons, is not illegal but merdy ixxcgular and 
not invalid. 

Notice.—^It is imperfitive that notice must he given to the other side before 
a transfer is ordered.* 


CHAPTER XLIVA. 

Supplementary provisions relating to European and 

Indian British subjects and others. 

« 

THBsm were at first special provisions for the trial of European and Ameiican 
offenders in the Code. A committee was appointed to abolish racial distinction. 
On the recommendaticms made by the Committee, the racial distinctions have been 

largely removed. The subject is dealt with in Chapter XXXllI, whidi aj^ilies 

• 

^ * Vmrao Singh v. FeUHr Chandt * Chotamfya v« (1986} 

(ibhl) 8 All. 749, 751. Nag. 87. 

* Ra^hunoFta Pandaram, (1902) 26 ' Kamni Begamt {1988] All. 788. 

Mad. 180. * Vmtao Svngh y. Ptdeir Chug^ 

* Saadnappa Sdhnran v. Oaoinda- nip.] Teaeotta Shekdatt (1882) 8 Gal. 
suMWiy Kanmuart (1910) 40 Blad.' 291. ‘880 ] Stffkahio, (1890) ^ Bom. 649; 

* SheOch Muheadmad AMtar, (1924) Sakharam, (1918) 21 Bom. 

47 All. 288. * L. R. 276, But see Mi v. 

* Shamdaaant (No. 2); ^ (1980) 82 Muhammad IMn, (10M) 6 Lah. 041; 

Bom. L. R. 1128, 64 BonL 668. Qaotnda Swaint (1922) 2 Fht. M 
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to plaoeo outside presldeney-tounos. That Chapter places Eun^teaa and Indlaa 
Britidi subjects on a par, and conto^ detailed provisions for their t^l. The present 
Chapter contains provisions suppfementary to those that have gone before. It 
applies to European and Indian British subjects in presidency-towns, and ta 
Europeans (other than European British subjects) cx Americans throughout Britidi 
Jbidio. The status of the accused has to be asserted and proved before the Jdagiatrate. 
If the Magistrate rejects the claim and commits the accused to the Court of Session, 
the claim can be repeated before the latter Court. If the Magistrate rejects the 
claim and proceeds to try the case himself, the claim can form a ground of appeal 
if the tiijil ends in conviction (s. 528A). If sudi a person does not make the claim 
as to his status, it is deemed to ^ve been waived (s. 528B). If a person not possessing 
a special status is treated and tried as hgving the status the trial is not on that account 
invalid (s. 528C). Except as^rovided in the Code, all Acts conferring jurisdiction 
on Magistrates and Courts to try offenders shall be meant to refer also to persons 
of the status desi^bed in this Chapter (s. 528D). 

There are other provisions in the Code which refer specially to European British 
subjects. No Magistrate of the second or third class can try them for offences 
punishable otherwise than with fine not exceeding Rs. 60 (s. 20A). Similar!;^, 
no other Magistrate of the first class or District Magistrate can pass on them sentences 
other than imprisonment extending to two years or fine up to Rs. 1,000 or both; 
and no Court of Session can pass any sentence other than death, penal servitude, 
imprisonment, fine, or both (s. 84A). 

The constitution of jurors or assessors is special in this class of case. In [the 
ease of a trial by jury of a European or an Indian British subject, a majority of the 
jurors shall be Europeans and Americans or Indians, if it is demanded before the 
first juror is called. Where a European (other than European Briti^ subject) 
or an American is concerned, a majority of the jurors shall be Eurc^ieans or Americans 
(ss. 275 mid 826). Similarly, where the trial is by assessors, the accused can demand 
that all the assessors shall be members of this or their own status (s. 284A). Where 
persons of the above different communities are put up together jointly, they may be 
tried jointly; but if they object, they can be tried separately (s. 286A). 

There is one more provision in fovour of European British subjects. Any 
Qgh Court establidied by Letters Patent can exercise powers under s. 491 in their 
case within sudi territories, over and above the limits of its appellate criminal 
jurisdiction, as the Central Government may direct (s. 491A). 

To sum up, there are three distinct kinds of claims dealt with in these Chapters. 
First, a, <daim to be dealt with according to the provisions of Chapter XXXllI; 
secondly, a plnim to be dealt with under as. 628A, 628B; and, thirdly, a ftirther 
to be tried by a majority of his own people as jurors under s. 276 or by assessors 
of his own people under s. 284A.* Under this Chapter the accused may claim 
the status of a European British subject with a view to a limited sentence or with a 
view to the ri^t, conferred by s. 276, of claiming a Eurt^iean majority on the jury.* 

^ 528A. (1) Where, in any case to which the provisions of Chaptor 
Procedure of XXXllI do not apply, any pmon claims to be de^ 
claim of a perron with as an European or uidian British subjecdor 
*** '^ ****** where any person claims to be dealt with as an Euro- 

BiSSb suC^ pean (other than an European British subject) or an 
ject, or ai^ Euro- American, he shalUstate the grounds,of such claim 
pean or American, to the Magistrate before whom he is brought for the 

*■ Harendra * Clumdra Chakraoarlyg * Martindale, (1824) 62 CaL 847, 
(1924) 81 Cal. 080. 888. 
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purpose of the inquiry or trial; and such Ma^strate shall inquire into 
the tiu^ of such statement and allow the person making it a reasonable 
tune within which to prove that it is true, and shall then decide whether 
he is or is not an European British subject or an Indian British subject, 
or an European or an American, as the case may be, and shall deal with 
him accordingly. 

(2) When any such claim is rejected by the Magistrate and the 
person by whom it was made is committed by the Magistrate for trial 
before the Court of Session, and such person repeats the claim before 
such Court, such Court shall, after such further inquiry, if any, as it 
thinks lit, decide the claim, and shall deal with such person accoraingly. 

(5) When any Court before which any person is tried rejects any 
such claim as aforesaid the decision shall form a ground of appeal fri>m 
the sentence or order passed in such trial. 

COMMENT.—Sub-sectlon (1).—^This sub-sectidh expressly takes cases, to 
which Chapter XXXIII applies, out of its scope. It provides that such a daim 
must be put forward by the claimant stating the grounds of such claim to the 
Magistrate before whom he is brought for the purpose of the inquiry or trial, and 
also lays down that such Magistrate shall hold an inquiry and decide whether the 
claimant has established his status, and shall deal with him accordingly. Broadly 
stated, this sub-section is applicable to all cases before all Magistrates either in 
presidency-towns or in the mufassal, to which the special provisions of Chapter 
XXXIII do not apply.^ The claim must, however, be made before the trial or 
inquiry has actually commenced.* c * 

Sub-section (2).—^This sub-section contemplates such cases only in which 
the Magistrate conunits the clainmnt for trial to the Court of Session after rejection 
of the claim, in which cases the claimant, whose claim has been rejected by the 
Magistrate and who has thereafter been committed to the Court of Session, may 
repeat his claim there, and the said Court shall, after such further inquiry, if uiy, 
as it thinks fit, decide the claim and shall deal with such person accordingly.* 

Sub-section (3).—Th^ sub-section applies to all Courts in which trials (not 
inquiries) are held of the claimant after rejection of his claim, and it states that 
the decision on such claim shall form a ground of appeal ftqm the sentence or order 
passed in such trial.* 

528B. If in any such case an European or Indian British subject or 
an European (other than an European British sub- 
3®®*) Amcrican docs not claim to be dealt with 
as such by the Magistrate before whom he is tried 
or by whom he is committed, or if, when such claim has been made 
before and rejected by the committing Magistrate, it is not repeated 
before the Court to which such person is committed, he shall be held to 
relinquished his right to be dealt with as an European Briwh 
subject or an Indian British subject, or an European or an American, 
as tiie case may be, and shall not assert it in^any subsequent stage of the 
case. ^ • 

* Harendra Chandra Chtderava^tyt * Mat^ndra Chandra Chakranart^, 

<1»84) 61 CaL 080, 088. * sup. 

• Carmen v. O’JBHen, (10S7) 64 Cal. « Aid. 

1041. 
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COMMENT.-—This sectatm de^ with the case cf a person ^rhose case has 
reached either the appellate stagp or the trial in the Court to urhich he been 
committed.^ 

The Calcutta High Court has held that it is not precluded from dealing in 
revision ivith the case of a European Britidi subject owivicted by a Court cm tlie 
ground that be did not claim to be dealt with as a European British subject by 
the Magistrate before whom he was tried.* The Bombay High Court has held to 
the contrary.* And so has the Madras High Court.* 

528G. Where a person, not beii^ an European British subject, is 
Trial’of person dealt with as an European British subject or, not 
as belon^g to being an Indian British subject, is dealt with as an 
class to t^ch he Indian British subject or, not being an European 
does not belong. (other than an European British subject) or Ame¬ 
rican, is deidt with as an European or American, and such person does 
not object, the inquiry, commi^ent, trial, or sentence, as the case may 
be, shall not, by reason of such dealing, be invalid. 

528D. (2) Unless there is something repugnant in the context, aU 
Application of enactments made by the Central L^slature .which 
Acts conferring confer on Magistrates or on the Court of Session 
jurisdiction on jurisdiction over offences shall be deemed to apply to 
Magistral ^ or European British subjects, although such persons 
Courts of Session. ^ expressly referred to therein. 

(2) Nothing in this section sh^ be deemed to authorize any Court 
to exceed the limits prescribed by this CcMe as to the amount of punish¬ 
ment which it may inflict on an European British subject or to confer 
jurisdiction on any Magistrate of the second or third class for the trial of 


CHAPTER XLV. 

•Of Irregular Proceedings. 

529. If any Magistrate not empowered by law 
to do any of the following things, namely:— 

(g) to issue a search-warrant under section 98 ; 
(6) to order, under section 155, the police to 

investigate an offence; 

(e) to hold an inquest under section 176; 

(d) to issue process, under section 186, for the apprehension of a 
pd^n within the local limits of his jurisdiction who has committedaR 
offence outside such limits; 

(e) to tdke cognizan<^ of an offence under section 190, sub-sec¬ 
tion (i), clause (a) or clause (6); 

(/) ,to transfer a case under section 192; 

I 

> Carmen 0*Brien, (1927) 54 CaL * Grant, (1888) 12 Bom. 561. 

1041. * BtOington, [1987] Mad. 889. 

* H. Q. Botton, (1982)^ 60 CM. 676. 


such subjects. 


Irregulariti 68 
which do not 
vitiate proceed¬ 
ings. 
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(^) to tender a pardon under section 887 or section 888; 

(h) to sell property under section 564 or section 525; or 

(i) to withdraw a case and try it lumself under section 528 ; 
erroneously in good faith does that thing, his proceedings shall not be 
set aside merely on Uie ground of his not being so empowered. 

COMMENT.—^This section cures nine kinds of, irregularities, provided they 
are oaused erroneously and in goodfaith. A fnither qualification is implied, though 
it is not expressly stated in the section, viz. they should not occasioif a failure of 
justice.* The section deals with acts done by a Magistrate in no way empowered 
by law to do those acts: it has no reference to a Magistrate empowered othorwise 
under the Act to do an act but not possessing jurisdiction over the offence.* 

Clause (f).—Transfer of a case.* * 

Clause (g).—^Tender of pardon.* 



(a) attaches and sells property under section 88; 

(i^) issues a search-warrant for a letter, parcel or other thing in 
the Post Office, or a telegram in the Telegraph Department; 

(e) demands security to keep the peace; 

(d) demands security for go^ behaviour; 

(e) discharges a person lawfully bound to be of good behaviour; 

( n cancels a bond to Jkeep the peace; 

(g) makes an order under section 188 as to a local nuisance; 

(h) prohibits, under section 148, the repetition or continuance of 
a public nuisance; 

(i) issues an order under section 144; 

(/) makes an order under Chapter XII; 

(k) takes cognizance, imder s. 190, sub-section (I), clause (c), 
of an offence ; * 

(!) passes a sentence, under section 849, on proceedings recorded 
by another Magistrate; ^ 

(m) calls, under section 485, for proceedings; 

(n) makes an order for maintenance; 

(o) revises, under section 515, an order passed under section 514 ; 

(p) tries an offender; 

(q) tries an offender summarily; or 

(r) decides an appeal; 
bis proceedings shall Ito void. 


I 

GOMMENT.>rTliu secticm enumerates eighteen kinds of irregularities which 
Ignder proceedings void. No question of error or good fbith arises here. In ^thcr 
wmtls, they are illegalities which vitiate the proceedings. Such proceedings have 
no existence in point of law: they need not be set aside by a superior Court.* This 
means, the Magistrate has no initial jurisdiction to try. « • 


> LaiU Chandra Chanda Chaudhvuyt (1000) 86 Cal. 860; Bobu HaMtmaU» 
(1011) 80 Cal. 110, 127. (1028) 80 Bom. L. a. 058. 

* Chidda, (1807) 20 All. 40, 41. ' « Chidda, sup. . . 

* Kiahori Lai Roy v. SrindUi Boy, * Uuaein Goihu, (1884) 8 Bom. 
(1008) 86 Cal. 870; Jhuaralh Bai, 807; Abdul Qhani, (1002) 20 Cal. 412. 
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dttase (i).—TUs dauae zelSen to a case wbere a Magistrate is not oompetent* 
by virtue of tbe position be bolds or powers vested in bim, to try a case of tbs 
csbaraoter referred to in s. 145.* ^ ' 

53|. "No finding, sentence or order*,of any Criminal Court shall 
jn set aside merely on the ground that the inquiry, 
trial or other proceeding in the course of which 
it was arrived at or passed, took place in a wror^ 
sessions division, district, sub-division or other local area,* unless it 
appears tUht su<^ error has in fact occasioned a failure of justice. 

GOlj^MENT.—The object of ss. 531 to 588 is to uphold in most cases the 
orders passed by criminal Courts which lacked local jurisdiction or which had com¬ 
mitted illegalities or irregularities unless fhUure of Justice has been occasioned or is 
likely to be occasioned thereb^^^* 

It will be observed that the key-note of this and the following sections Is **lhilure 
of justice.*** Section 582 refers to personal disability irrespective of the area of 
jurisdiction. 

This section applies solely to coses in which there is no jurisdiction by reason of 
the inquiry, trial or other proceeding being held in the wrong local area; but the 
following section seems to refer to cases in which the Alagistrate is competent to 
deal with the offences as having taken place within the local limits of his jurisdiction, 
but has no power to commit them to the High Court or Court of Session either because 
he is only a second class Magistrate or for some reason other than that of local 
jurisdiction.* Sections 177, 179, 180, 181 and 183 should be read with this section. 
The numifest intention of tills section is to provide against the contingency of a 
finding, sentence or order, regularly passed by <a Court in the case of an offence 
committed outside its local area, being set aside when no failure of justice has taken 
place.* 

1. * Order.*—^That is, for eximple, an order of a Magistrate committing a 
case to the Court of Session.* 

2. * Seaslona dlvialon, district, sub-dlvlsion or other local area * means 
those to which the Criminal Procedure Code applies. They have no reference to local 
area, etc., in a foreign country or in a portion of the British Empire to whicdi the 
Code has no application.’ 

Gases.—^Where an appeal was presented at the right place but was heard by 
the presiding Judge at a j^lace where he had no criminal jurisdiction, the irregularity 
was cured under this section.* A commitment made by a Magistrate having no 
local jurisdiction to a Sessions Court which also has no jurisdiction Is bad: and 
cannot be cured by the transfer of the case to a Court having jurisdiction.* 


* Aqj Mohan Hog Chowdhury v. 
Proaunno Chandra ChalteHit (1001) 5 
C. W. N. 080. 

*• Aeh^t^a'Singh, (1030) 15 Pat. 
418; Fazai Azhn, (1804) 17 All. 86, 
88, r?h.; Uuaen AbdhU Rahinum, (1918) 
10 Bom. L. R. 84. 

* ChMnapathtf CMty, (1010) 42 Mad. 
TOI, 708; Lolft Chandra Chanda fihaaa- 
dkdry, (1011) 80 lEal. 110, 187; Birju 
Manimri. (1081) 44 All. 157, 150. 

* James, fngle, (1801) 10 Bom. 200; 
Altnaram, (lOIKl) 2 Bom. L. R. 804; 
Ragan KuM, (4908) 20 Mad. 040, 
648. 


* Doraiswanuff MudaU, (1000) 80 
Mod. 04, 05. 

* Thaku, (1884) 8 Bom. 812; James 
Ingle, sup.; Atmarran, sup.; Bam Dei, 
(1800) 18 Ail. 850. 

’ Bichitranund Dose v. Bhu^hut 
Perot*, (1880) 10 Cal. 007, 070. “ 

* Fazai Azim, sup. 

* Assistant Sessions Judge, North 
Areot V. Bamammat, (loll) 80 Mad. 
881^. But, see CanaptUky CAe%, (1010) 
42 AIiul. 701, where sucli a cmimnit- 
• rnent to tiu; High Court Sessions was 
held good. See also Basn Dei, sup. 
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When inre^nlax 532. (7) If any Itfagistrate or other authority 

may puiporting to exercise powers duly oonfenred» whic^ 
were not so conferred, commits as accused person 
for trial befrare a CTouit of Session or High Court, the Court to Which 
the commitment is made may, after perusal of the proceedings, accept 
the commitment if it considers that the accused has not been injurra 
thereby, tuiless during the inquiry and before the order of commitment, 
objection was made on behalf ei&er of the accused or of the prosecu¬ 
tion to the juris^ction of such Magistrate or other authority. 

(2) If such Court considers that the accused was injured, or if 
such objection was so made, it shall ^uash the commitment and direct 
a fresh inquiry by a competent Magistrate. 

COMMENT.^—commitment made by a qualified BCagiatrate (s. 206) can 
be quashed by the High Court alone, and only on a point of law (g. 216).^ A oom> 
mitment made by an unqualified Magistrate will be accepted, except on two grounds ; 
(1) that the accnised has been injured thereby, (2) that the accused had objected 
to the jurisdiction of the Magistrate before the order of commitment was made.* 
Under any of these two circumstances, the fM>mmitment will be quashed and a fresh 
inquiry directed before a competent Magistrate. 

When a trial is once had upon such a commitment, it cannot be attacked in 
appeal from the result of the triaL* 

533. (1) If any Court, before which a confession or other state- 
N on-compliance ment of an accused person recorded or purporting 
with provisions of to be recorded under section 164 or section 864 is 
section 164 or 864. tendered or has been received in evidence, finds 
that any of the provisions of either of sucn sections have not been corn- 
lied with by the Magistrate recording the statement, it shall take evi- 
encq that such person duly made the statement recorded ; and, not¬ 
withstanding anything contained in the Indian Evidence Act, 1872, 
section 91, such statement shall be admitted if the error has not injured 
the accused as to his defence on the merits. 

(2) The provisions of this section apply to Courts of Appeal, 
Reference and Revision. 

COMMENT.—Owing to the extremely delicate nature of statements and 
confessions, the law has deliberately hedged salqtaiy safeguards (ss. 164 and 864) 
round them. Non-observance of those requirements may result in having the 
statements or confessions ruled out of evidence. This section has, however, been 
enacted in order that technicalities may not succeed in defeating the ends of justice. 

This section cures the irregularity where a cenfession is made in one language 
and reemded in another.* * 

* Dto Dot, (1922) 46 All. 166; 
Visrapi Baba^, (ISfilB) 21 Bom. 406 ; 
Hqgfttt, (1898) 28 B4m. 221 ; LaldtiOid, 
(1891) 18 Cal. 649; Sagffl SemUta Skaaot 
(1898) 21 Cal. 642. Sm,* contra, NU- 
matOtub Mittert (1888) 16 Cal. 696, 
V.B. i Ffron, (1888) 6 Mad. 224. 


* Madhao Laxmant (1918) 20 Bom. 
L. R. 607, 48 Bom. 147. 

■ A MorUm, (1884) 9 Bom. 288, 
296; Jameg (1891) 16 Bom. 200; 

AbU Reddi, (1604) 17 Mad. 402; R. O. 
TOak, (1896) 22 Bom. 112. 

* Bilan Sip^ (1012) 40 Cal. 860; 
Ngu VFa Gyi, (1025) 8 Ran. 66. 
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Omissfoa to give 934. An omissiaa to inform under sectaoki 447 
infonnation under any persqfi of his rights under Chapter XirgTTT 
section MT. shul not affect the validity of any proceeding* 

535. (1) No finding or sentence pronounced or passed shall be 
Effect of omis- deemed invalid merely on the grouna thatno charge 
si<m to prepare was framed, unless, in the opinion of the Court of 
*’^*^*8^ appeal or revision, a failure of justice has in fact 

been occasioned thereby. 

(8) If the Court of appeal or revision thinks that a failure of jus¬ 
tice heis been occasioned by an omission to frame a chaige^ it shaU 
c«der that a charge be fruned, and that the trial be recommended 
from the point immediately aft^ the i^raming of the charge. 

GOMMBNT.-~Omlnion to frame a cbuge (a. 210 or 2M) will bea ground 
ibrare*trial, ifit has occasioned a Ihihire of justice.^ The phiase ** mactity on 
the ground that no duuge was framed ’* means a case where the offence being a 
petty one and the evidence beliig feirty taken, the Court framed no charge at alL* 

Trial ty jury of 536. (i) If an offence triable with the aid of 

assessors is tried by a jury, the trial shall not on 
“®*®*®"* that ground only invalid. 

(2) If an offence triable by a jury is tried with the aid of assessors. 
Trial with asses- the trial shall not on that ground only bf invalid, 
sors of offence tri> unless' the objection is taken before the Court 
oblebyjuiy. records its finding. 

COMMENT.—This section covers two kinds of irresularitics in the mode 
of trial. If a case triable with the aid of assessors is tried by a Jury, then the accused 
is not damnified because he gets the privilege of a better form of trial.* But the 
accused does not thereby get a right to appeal on facts.* In a later fsase the Calcutta 
High Court has held that an appeal will lie on a matter of liEMSt as well.* 

Where, however, the reverse is the case, the accused has the ri|^t to object, 
provided his objection is taken before the Court records ijs finding.* A trial which 
ought to have been held entirely with the aid of a jury but was held in part with 
iheaidof assessors is not iUegal, if no objection to the procedure was taken in the 
trial Court.^ The Court can, in a case tried with the aid of assessors, convict the 
Boonsed of a minor offence though it were triable by a jury.* 


Of sen- 537. Subject to the provisions hereinbefore 

n f contained, no finding, sentence or order passed by a 
error or omiwion Court of competent jurisdiction^' shall be reversed 
in cbaiffi or other or altered under Chapter XXVII or on appeal or 
Ittooeedings. revision on account—. 


> Ihmiu. (1880) 8 All. 120; Madhab 
C^um^a SahOf (1020) 63 Cal. 788. 

* Nifa AhiT, (1012) 40 Cal. 168, 
171, 

* Jeyr€an HaHhhai, (1800) 28 Bom. 
606, 1 Bom. L. R. 114 ; Maosing, 
(1000) 88 Bom. 11 Bom. L. 

860; Surfa Kurmi, (1808) 26 Cal. BBS. 

* Poiwusbemhar, (1001) 25 Bom, 
680, 8 Bom. L. R. 270, T ; Ekabbar 
MsMdal, [10871 2'^CbL‘816, Sw, oontra, 
McMm Cbunaer Bai, (1878) 8 Cal. 


766; see also the differing judgments 
of Benson and Bhashyam Ayyangar, 
JJ., in Pattihadan Vmmaru, (lotyv 
26 Mad. 248. 

* Golak Biharee Takai, [1088] 1 
Cal. 200. 

* QamgpatM Vmutianar, (1000) 28: 

Mad. 082 ; Sak^aat, [1087] Nag» 

2T7a 

* SaHthtaBot, ibid. 

■ Cbangpuda, ( 1020 ) 22 Bom. 1*, 
R. 1241, 45 Bom. 610. 
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(a) of any enror, omission or irregularity in the complaint, sum* 
mons, warrant, charge, proclamation, o^r, judgment or other proceed¬ 
ings before or during tra or in any inquiry mr other proceedings under 
tills Code, or 

(b) [Omitted ^ s. 184 of Act XVIJI of 1923,} 

{e) of the omission to revise any list of jurors or assessors in accord¬ 
ance with section 824, or ^ 

^ (d) of any misdirection in any charge to a jury unless sucdi error, 
omission, irregularity, or misdirection has in fact occasioned a failure 
of justice.* * 

. MeplamatUm. —In determining whether any error, omission or 
irregularity in any proceeding under tfiis Codedias occasioned a failure of 
justice, the Court shall have regard to the fact whether the objection 
nould and should have been raised at an earlier stage in the proce^ings. 

. [Illustration, Omitted by s. 148 of Ad XVlll of 1923.1 

’ COMMENT.—^Thls section applies to a case where something irregular takes 
plaee at a regular trial. It doe') not apply where the trial is illegal from start to 
gnish. There are always chances for honest errors or harmless omissions or innocent 
irregularities to creep in any trial or proceeding. These are quite innocuous, if 
they do not occasion ** a failure of justice ” as a matt* r of fact. They are here 
o!assifled into three categories : (1) error, omission or irregularity in any step of a 
trial, inquiry or proceeding; (2) omission to revise the iist of jurors or assessors; 
and (8) misdirection in a charge to a jury. They do not enable a C>ouTt of confirma¬ 
tion or appeal or revision to intei€bre with any finding, sentence or order. To put 
it shortly, a mere irregularity in procedure is not ordinarily sufficient to avoid a trial. 
It should, however, only be one of form and not of substance.”^ 

The disobedience, however, to an express provision as to a mode of trial cannot 
be classed as a mere irregularity. ** The remedying of mere irregularities is familiar 
in most systems of jurisprudence, but it would be an extraordinary extension of 
such a bremch of administering the criminal law to say that when the Code positively 
enacts that such a trial.*.. .shall not be permitted that this contravention of the 
Code comes within the description of error, omission, or irr^ulaiity.”' ** There 
is a distinction between a case in which the trial itself is contrary to lav^ in which 
event it is no trial at all under the Code, and a case in w&h the trial is one within 
the jurisdiction of the Magistrate and irregularities occur in the method of conducting 
it. In the latter case the provisi ns of section 587are applicable and thefinding can 
only be reversed if the irregularify has in fact o<x»sioned a failure of justice.*** It 
is not a universal rule that omission to comply with an express' or mandatory* 
provision of the Code must always vitiate the trial irrespective of any question of 
prejudice to the accused or,other party. Hie impugned procedure must be one 
tlutt is not only prohibited by the Code but also works an actual injustice to the 
accused.* r* , 

..^1. * A Court of competent lurledlction.*—^These words must be taken to 
mean ** aCourt of competent jurisdiction in respect of the particular ofimoe charged.**' 

* Appa SvMuma Mendre, (1884) 16 Ppt. 97. * 

8 Bom. 200, 211. * AUmahomed v. Sasturehandf (1088) 

* Fer Lord Hal^ury, L. C.. in 41 Bom. L. R. 00. 

StAramania lyert (1001) 3 Bom. L. R. * Ramarda Teoan, (1080) 58 Mad. 
.540, 541, 28 I. A. 257, 268, 25 Mad. 61.. 987. 

* TrMtavandas, (1002) 26' Bom. * iiCrishRahAaf,'(1866) 10 Bom. 810; 

588, 587, 4 Bom. L. R. 271. Sudhama Vpadhya^ (1805) 23 CaL 

* Sukhdeo Prasad Tiweari, (1986) 828. , - < . 
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2. * Unless sucb error, omissisn, Irre^oburlty, or miedirection lias tn 
s fiut occasioned a failure oif Justice.*—Tlie Privy Coundl has ruled in AMul 
Bakmm*tfiaae' that this proviso qualiflea each of the three clauses, which precede It 
and not merely ol. (d), though it is printed in the Government Act as if it applies 
to the last clause only. It has espressly laid down that the bare flsct of an omission 
or irregularity unaccompanied by any probable suggestion of any fttflure of justice 
having been thereby occasioned, is not enough to quash a conviction, which may be 
supported ^ the curative pro^ibns of s. 685 and this section. 

No serious defect In the mode of conducting a criminal trial can be justified 
or cured by the consent of the advocate of the accused.* 

Irregularity.—^In the following cases the irregularity was held curable under 
tlUs Section:—The failure tc^ examine the complainant on oath ;* the omission to 
record any relevant facts observed by a Magistrate at a local inspection under 
a. 589B;* the omission to pronounce the Judgment before convicting and sentencing;* 
the pronoimdng of a sentence before writing a Judgment i* the omission to sign 
and date a judgment at the time of pronounidng it in open Ckmrt the reading of 
evidence taken in one case into another companion case ;■ or the omission by 
the Judge to read and explain to the jury the relevant sections of the law where it 
har not occasioned n failure of justice.* * 

Illegality.—Cases where irregularity, etc., was held to amount to illegality 
vitiating the trial: misjoinder of charges:'* the reftisal by a Magistrate to issue 
processes to witnesses nained by the accused, when such reftis 1 is not based on 
grounds mentioned in s. 257 a summary trial for an offence which is not triable 
summarilythe reception of evidence by the ^ssions Judge after the discharge of 
assessors the omission to call upon an accused to enter on his defence the 
putting of questions to an accused of the nature of cross*! xamination before taking 
of evidence for the prosecution the omission to examine an accused under a 842 ;** 
the examination of witnesses in the absence of the accused.’* 

Attachment not 538. No attachment made under this Code 

Ulegal, person ^k- shall be deemed unlawful, nor shall any person 
muser''^or^ defoct making the same be deemed a trespasser, on account 
orwant of form of any defect or want of form in the summons, eon* 
in proceedings. viction, writ of attachment or other proceedings 
relating thereto. 

* (1926) 54 I. A. 96, 5 Ran. 58, 89 • Sukhoi Akir, (1927) 50 All. 457. 

Bom. L. R. 818. * Jkina Soma, (1980) 41 Bom. h. 

* Abdul Baknum, (1026) 54 I. A. R. 065. 

06, 5 Ran. 58, 20 Bom. L. R. 818. Ckintaman, (1945) 24 Pat. 808. 

* Aparao, (1918) 20 Bom. L. B. ** Narayana Mudtdy, (100?) 81 Had. 

1018. 181. 

* Kkusktd Jeram, (1986) 60 Bom. ’* Mohanand Kherqjnud, [1040] Kar. 

680, 28 Bom. L. R. 1026; Forbes v. 128. 

AH Haidar Khan, (1025) 58 Col. 46. >■ Bam Lai, (1808) 15 All. 186. 

See, contra. Hriday Oaoind Sur, (1024) ** Imam AH Khan, (1805) 28^.^:al. 

52 CaL 148; Joeoala Singh, (1028) 10 252. 

Lah. 188. • ** Haathome, (IMI) IS All. 845. 

I Kamakshanuga, (1018) 88 * Mad. ’* Fernandez, (1920) 22 Bom. L. R. 

408, 400. 1040, 45 Bom. 672; Oulaldm, (1021) 

* Tilak Qhandra Sarkar v. Baisega- 88*Bom. L. R. 1208, 40 Bom. 411; 
mqff, (1806) 28 Cal. 502; Dhondha Maduru MtOhn Vemnian, (1028) 45 
Kandoo v. SUarqm, (1088) 55 AU. 886. Mad. 820. 

« Mahomed Hayat Malta, (1020) » Bigan Sin^, (1927) 6 Pat. 601. 

7 Ran. 870. 
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CHAPTER XL^Vl. 
MxSCELLANEoIrS. 


539* Affidavits and affirmations to be used before any High Court 
Courts and or any officer of such Court may be swom and affinn* 
persons ' before ed btfore such Court or the Clwk of the Crown, or 
wbom siffldavits any Commissioner or other person appc^ted by such 
may be sworn. Court for that purpose, or any Juq^ or*any Cmn- 
missions fmr taking affidavits in any Court of B^rd in Biitisb India, 
or any Conunissioner to administer oatlu in England or Ireland,* or any 
kb^gistrate authorized to take affidaviip or affirmations in Scotland. 

539A. (I) When any application is made to any Court in the 
Affidavit in proof course of any inquiry, trial or other proceeding 
ot conduct of pub* under this C^e, and ^l^gations are m^e therem 
lie servant. respecting any public servant, the applicant may 

S Ve evidence of the alleged in the appUcatioii by affi^vit, and the 

)urt may, if it thinks fit, order that evidence relat^ to such facts be 
so given. 

An affidavit to be used before any Court other lhan a High Court 
under ihis section may be sworn or affirmed in the manner prescribed in 
section 589, or befene any Magistrate. 

Affidavits under this section shall be confined to, and shall state 
separately, such facts as ihes deponent is able to prove from his own 
knowled^ and such facts as he has reasonable grounds to believe to be 
true, and, in the latter case, the deponent shall clearly state the grounds 
of such belief. 

(3) The Court may order any scandalous and irrelevant matter in 
an affidavit to be struck out or amended. 


COMMENT.!—This section qiplies to any person who chooses to make alle* 
gatioDS respeotiqg a public servant and in support of those allegations swears an 
affldavlL There is nothing to show that the section does not apply to an accused 
person, and if he swears a felse afi^davit he is liable to b^ prosecuted for perjury,^ 

539B. (J) Any Judge or Magistrate may, at any stage of any 
v^i inquiry, trial or other proceemng, aftw due notice to 

* the parties, visit and mspect any pli^ in which an 
offence is allied to have been committed, or any other place which it is 
in bis opinion necessary to view for the purpose of properly appreciating 
the evidence given at such inquiry or trim, and shall without unnecessaiy 
delay record a memorandum of any relevant facts observed at suen 
mqmction. 

(ig) Such memorandum shall form part of tiie record of the case. 
If %e Public Prosecutor, complainant or accused so desires, a copy of 
tibe mmnorandum shall be furnished to hiqi free of cost^ 

Provided tbat,,,in the case of a trial by jury or wifii the aid of ks* 
sessors, the Judge shall not act under this Section unless sqch juiy or 
assessors are also allowed a view under section 298. 


I Badri Pfwid v. Jhmnmm, (1882) AIL 685. 
55 AIL 114 s Maktab Singh, [1941] 
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GOMMBNT<.~^Aiiy Judge or Maghtmte nwgr* at aoy stage aagr inquiiy 
or trial* visit aad iiupect any pl^pa connected with the occonenee, subject to his 
recording aoiote (rf his inspection.* The object of a local inspection is to allow the 
Uagirirote pnqteriy to appreciate the evidence givm at the inquiry or trial aad not 
for the purpose of the Magistrate becoming the principal witness in the case cm a 
question of foot.* 

The omission to plare On the record the memorandum of a local inspection 
is not an but merely an irr^pilarity,” which does not vitiate the whole 

proceedings unless it has occasioned a foilure (rf justice by prejudicing the accused.* 

54D. Any Court may* at any staged of any inquiry* trial or other 
Fbwertosummon proceeding uqder this Code* summon any person as a 
material witness or witness** .or examine any person in attendance, 
examine person though not summoned as a witness* or recall and 

re-examine any person already examined ; and the 
Court shall summon and examine or recall and re-examine any such 
person if his evidence appears to it essential to the just decision of the 
case. 

COMMENT.—The scope of this section is very wide. It cmablcs any Court 
at any stage of any inquiry* trial or other proceeding under the Code to do one 
of thm things: (1) to summon any person as a witiiess; (2) to examine any 
person who is in attendance though not summoned ; or (8) to recall and re-examine 
any person already examined. So for the section is permissive. But where the 
evidmee of any person appears to be essential to the just decision of the case, it is 
obligatoty <m the Court to summon and ^mmihe or re-call and le-exandne him.' 
nie section applies to witnesses for the prosecution as also to those of the defmoe. 
It is not confined to Court witnesses.* 

1. *At any stage.*—^These words would include the stage reached when 
evid»oe on both sides has been taken and the case is adjourned for judgment.* 

2. * Any person as a witness.'—This phrase will-not include the accused.* 
A Blagistrate is competent to summon any person as a Court wi ness at any stage 
of the proceedings* but he should inform the parties beforehand of the names of 
suflh witnesses* so as to affbrd thmn an opportunity of piciper cross-examination.* 

The Madras High Court has held that where a prosecution witness has turned 
hostile in the committing MagiBtrate*s Court, the Public Prosecutor cannot be 
oonqtelled to examine him in the Sessions Court* but he should see that the witness 
is present in the Sessions Court so that the Judge may examine him if he is an im¬ 
portant witness.** The Bombay High Court has held that if the Public Prcsecutor 


» 8. O. R. 

* Janata Stn^ (1928) 10 Lab. 

• V. AH Haidar JDken, (1028) 

SB Cal. 46, and Khuahat^ (1026) SO 
Bom. 680* 28 Bom. L. R. 1026, iriiich 
diasent from Hridau Cheindq Pur^ 
(10B4) S2 Cal.s 148; Janata Stngfh 
aup*; Jaama Praaad, [1940] Nag. 
191. • 

* Roi^nuumdan Praaad, (1081) S8 
AH. TOO: Bat ttodar Mol v. Hardeo 
TtnaH, (1080) SS All. 21S. 

• l^mwonq: Bai, (lOOJ) 6 ,C. W. 


N. 08 ; Maung Pa Hmyint (1028) 1 
Ran. 808; P. A, Paktr Mahomed, 
(1920) 4 Ran. 100; Naraaana, [1042] 
Mad. 404; Saifanu AH, (1041) IT 
Luck. 20. ^ 


• Hatwtq/, [1042] Nag. 888. 

• rifMfuia Chunder Singh v. 

Mudh, (1806) 24 Cal. lOT; Oepat 
LaU Snd v. Maniek LaH Seal, (1807) 
24*Cal. 288. 

• (1800) 12 Blad. 4B1. 

• Udho Bmn, (1028) 10 Lah. TOO. 
M OOftimearii [lOMi] IfruL TT. 
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know* pi s witnei* who fcvouis tho aoouaed. it is hia duly dther to coll the witness 
hlmsdf or to see that the defence la supplied with^the name of the witness and gilren 
an opportunity of liini.' The Public PiMecutw should. In a espital eaae^ 

place before the Court t^ testimony of all the available eye-witnesses though they 
give different accounts. He should not refhse to examine in the Seashma Court a 
witness who had been declared hostile b^Sore the committing Magistrate.* 

Groaa-exnminatlon.—^The prosecution as well as the defence have a fkill 
ri^t to croea-examine a witness called by the Court.* The Court caiyiot restriet 
the crosB*exammation to the subjects on which it had examined the witness.* 

540A. (1) At any stage of an inquiry or trial under this Code, 
ProvMon for two or more,accusra are before the Court, if 

inquiries and trial Judge or Magistrate is satisfied, for reasons to be 
bmg held in the recorded, that any one or more of such accused is or 
absence of accused are incapable of remaining before the Court, he may, 
in certam cases. ^ such accused is represented by a pleader, dispense 
with his attendance and proceed with such inquiry or trial in his absence, 
and may, at any subsequent stage of the proce^ngs, direct the personal 
attendance of such accused. 

(2) If the accused in any such case is not represented by a pleader, 
or, if the Judge or Magistrate considers his personal atten<huice neces¬ 
sary, he may, if he thinks fit, and for reasons to be recorded by him, 
either adjourn such inquiry or trial, or order that the case of such accused 
be taken up or tried sepa^atel 2 ^ 


COMMENT*—This section is designed to meet a practical difficulty which 
is occasionally experienced in trials involving a huge number of accused penons 
when one or more of them is or are incapable of remaining at the bar.* 

Scope.—The section deals with a multiplicity of accused some of idiom bm 
present in Court while others ate not. It does not deal with the case whae all the 
aoeused are not present or where the single accused in the case is not able to be preemt 
in Court during inquiiy or triaL 

Sub-eection (i).—^It provides for the case of an accused who is r e prese n ted 
by s pleader, and whose personal attendance can be dispensed with. 

Sub-section (2 ),—^It provides for the case of an accused who is not represented 
by a pleader, or whose oimtinued personal attendance may be necessary, and allows 
the Court in sudi a case either to adjourn the trial ot all the accused, or to order 
the purticular accused to be tried styaiately.* 


541. (1) Unless when otherwise provided by any law for the tiinpiu 
Power to appoint being in fotoe, the Ptovincial Government may direct 
place of imprison- ' in what place any person liable to be imprisaaed 
mei^ or committed to custody under this Code shall be 

conmed. 


1 Vasudep GmU, 84 Bom. 

L. R. 871, 86 Bom. 484; Bam Ran^jan 
Boy, (1914) 48 Cal, 402. 

• SMaw AU, (1041) IT 20. 

• Pita, (1924) 47 AIL 147; Motion- 
TO Noth jbos €h^piu, (1902) 29 Cal. 


887. 

* CMnlomofi Sin^, 
248. 


(If)p7) 88 GsL 


• S. O. R. 

• R. S.C. 
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{2) If any person liable to be im]>risoned or committed to ciutody 
Removal to cri* under thi&Code is in confin^nent in a civil jail, the 
minal jail of Court or Magistrate ordering the imprisonment or 

aocuaed or convict- committal may direct that the person to removed to 
ed penona who are _ 

in confinement in ® 1 

civil jail, and their . (^) When a person IS removed to a criminal 

return to the civil jail under sub-section {2)t he shall, on being released 
• therefrom, be sent ba<^ to the civil j^, unless 

either— 


{df three years have elapsed since he was removed to the criminal 
jail, in which case he shall be deemed to have been discharged from the 
civil jail under section 84& of th^ Code of Civil Procedure; or 

(6) the Court which ordered his imprisonment in the civil jail has 
certifira to the officer in charge of the criminal jail that he is entitled to 
be dischsurged under section 841 of the Code of Civil Procedure. 


COMMENT.—The power of the Provincial Government to take action under 
aub-section (1) is restricted to those rare cases where no provision has yet been made 
(as may happen, e.g. in a newly acquired territory or newly constituted d&trict) 
for the confinement of unconvicted or convicted prisoners.* It can come into opera¬ 
tion only when there is no other law providing for the custody in question. It 
empowers the Provincial Government to prescribe a place for tiie confinement of 
the person mentioned therein, and it cannot be invoked for the purpose of prescribing 
the custody in which he is to be fc^t.* ^ 

542. (1) Notvrithstanding anything contained in the Prisoners 
Power of Presi- Testimony Act 1869, any Presidency Magistrate 
dency Magistrate desirous of examining, as a witness or an accused 
to order prisoner in person, in any case pending before him, any person 
jail to be brought confin^ in any jail within the local limits of his 
up for examination, jurisdiction, may issue an order to the officer in 
charge of the said jail requiring him to bring shch prisoner in proper 
custody, at a time to be therein named, to the Magistrate for examina¬ 
tion. ^ 

(2) The officer so in charge, on receipt of such order, shall act in 
accoi^ance therewith, and shall provide for the safe custody of the 
prisoner during his absence from the jaU for the purpose aforesaid. 


543. When the services of an interpreter are required by any 
Inteipreter to be Criminal Court for the interpretation of any evidence 
bound to interpret or statement, he shall be bound to state the true 
truthfolly. interpretation of such evidence or statement. 

^544. Subject to any rules made by the Provincial Gkivemment, 
Expenses of com- any Criminal Court may, if it thinks fit, order ^ay- 
plainants and wk- ment, on the part of Government, of the reasonable 
nemes. • expenses of any complainant or witness attending for 

the purposes of any inquiry, trial or otl^er proceeding before such Court 
under this*Code. 


• ShairaH Bam, (1981) 12 Lab. 
685. 


* JSjmdan LiU, (1981) 12 Lab. 604. 
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545. (i) Whenever under any law in force for fhe time being a 
Fewer of Court Criminal Court impose^ a fine^ or confirms in appeal, 
to pay expenses or revision or otherwise a sentence of fine, mr a sentence 
oompeosation out of which fine forms a part, the Court may, whm 

passing judgment, ord» <tlm whole or any pact of 
the fine recovered to be applied— 

(a) m defraying expenses properly incurr^ in the prosecution; 

(b) in the payment to any person of compensation for any loss or 
injuiy caused by tifie offence, when substantial compensation is, in the 
opinion of the Court, recoverable by such person in a Civil Couft; 

(c) when any person is convicted of any offence which includes 
theftC criminal misappropriation, crim'inal breach of trust, or cheatii^, 
or oi having dishonestly received or retained, or of having voluntarily 
assisted in disposing of, stolen property knowing or having reason to 
believe the same to be stolen, in compensating any bona fide purchaser 
of such property for the loss of the same if such property is restored to 
the possession of the person entitled thereto. 

(0) If the fine is imposed in a case which is subject to appeal, no 
such payment shall be made before the period allowed for presenting the 
appeal has elapsed, or, if aii appeal be presented, before toe decision of 
the appeal. 

COMMENT.—^Under this section an order of compensation can be passed 
by the trial Court, appellate Court or a Court in revision, at the time of passing 
judgment, out of the fine imposed, In three cases :— 

(a) to the complainant, for meeting expenses prc^>«ly incurred in the prose* 
cution; 


(6) to any person, who has suffered loss or iajuzy by the offence, when he can 
recover substantial compensation in a civil Court; 

(e) to a bona fide purchaser of property, wliito has become the subject of 
theft, criminal miaappropwtion, criminal breadb of trust, cheating, or receiving or 
retaining or deposing of stolen property, and which is ordered to be restored to its 
rightfiil owner. 

The section must be taken to exclude those expenset in regard to which the 
Court has no discretion, e.g. payment of Court and process fees,* cf. s. 510 which deals 
with mon^ found on the person of the accused. 

1. * Fine.*—^The imposition of fine is a condition precedent to making an 
<nder under this section.* Compensation can be allowed only “ out of any fine 
levied from the accused.*'* It cannot be awarded in addition to the fine imposed.* 

Clause (a).—This clause extends only to expaises propaly incurred by the 
omnplainant in the prosecution. 

Clause (b).-.>Any person is entitled to compensation for the loss or injury 
caused by the offence, and includes the wife, husband, parent and child "of the 
HiwSbMMi victim.* The contrary view taken by the Madras High Court seems to be 
overruled.* . 


* Yamana Bao, (1900) 24 Mad. 

806, 807. * 

* Eosioo (1^08)22 Bom. 717. 

* yamotia Rao» sop. 

* JOhMfit (1884) Unrep. Cr. C. 
198 i Tukaram Sadaihkf, (1902) 4 Bom. 


L. R. 877 ; Bqfubkai ChandMait (1908) 
6 Bom. I.'. R. 120; Bhtdsu^gOt (1008) 
5 Bom. L. R. 976. 

• Morgan, (1009) .76 Cal. 802. 

• Gangudu v. Mamldi Bali, 
(1897) 21 Mad. 74^ y.v. 
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yaymaate to be 546, At the time of Awarding compensation in 
SSSy In nitiiT ®ny8ubscq8«“t«ivil suit rdating to the same matter, 
4 {aent i«it , Court shall take into account an^ sum paid or 

xecoVered as compensation under section 545. 

Oiderofpayouiit 546A. (1) Whenever any compUunt ofa non- 
cognisable offence is made to a Court, the Court, if it 

fa convicts the accused, may, in addition to the pe^fy 

able ceeea. im^sed upon him, order him to pay to the com- 

. pliunant— 

(a) the fee (if any) paid on the petition of complaint, or for the 
examination of the complainant, a^d 

(5) any fees paid by ^the complainant for serving processes on his 
witnesses or on the accu^, 

and may further order that, in default of payment, the accused shall 
suffer simple imprisonment for a period not exceeding thirty days. 

(8) An order under this section may also be ma^ by an Appellate 
Court, or by the High Court, when exercising its powers of revision. 

' COMMENT.—This section may be compared with s. 545 (/) (a) whJ& is 
wider and refSers to “ expenses properly incurred in the prosecution.’* It deals 
only with ’’fees” paid on complaint or for serving processes on witnesses or accused. 
The order under both is discretionary. Under s. 545 compensation is paid out of 
the fine levied, under this section it is In addition to the fine. 

This section refers to non>oognizble offences. Compensation is to be paid in 
addition to fine. The fees recoverable are those paid on complaint, or for examination 
of the complainant, or process fees for complainant’s witneses, or process served on 
the accused, though the award of sudx fees is discretionary wi^ the Court. 

547. Any money (other than a fine) payable by virtue of any order 
Moneys ordered made under this Code, and the method of recovery 

to be paid recover- of which is not otherwise expressly provided for shall 
able as fines. be recoverable as if it were a fine. 

548. If any person affected by a judgment or order^ passed by a 

- . . Criminal Court desires to have a copy of the Judge’s 

rrr^^ or pro- to the jury or of any order or deposition or 

^ other part of the record he shall, on applying for such 

copy, be fhmished therewith: 

Provided that he pays for the same, unless the Court, for some spe¬ 
cial reason, thinks fit to furnish it free of cost. 

COMMENT.—Unda? this section a party has prims Ibcie an implied right to 
adi the presiding Magistrate or Judge to allow him inspection of the record referred 
to in th* secritm. The ri^ to a ootifled copy pre-supposes a right of inspection, 
because a party cannot be mqiected to make up his mind whether he wants to have 
a copy of a document, if he is not entitled in the first place to read it, and see what 
it is about.' * , 

drills section is Controlled by rules made under s. 554. 

!• *Atqr'pet8oa affected by a Judgment or order.*—According to the 
BandN^ Court any member of toe publio is not a person so affected and is not 

* Aftomdasofil v. dfe AiMh Cocke, Boau 71. 

<1941) ^ Bom. L. R. 0^1, (IMfi] 
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entitled to such copy.* But AUababad High Coiut has taken a difBnent view 
and held that any member of the publie baa a to obtain a copy of a jiidgment 
of any criminal Court.' 

549. (i) The Central Government may make rules consistent 
Deliverv to mill. Code and the ^xmy Act» the Naval Die¬ 

tary authori^ of cipline Act and that Act as modifi^ the Indian 
peraona lial^ to be Navy (Discipline) Act, 1984, and the Am Force Act 
tried by Court- and any similar law for the time being in force as to 

the cases in which persons subject to military, naval, 
or air force law shall be tried by a Court to which this Code applies, or 
by Court-martial, and when any person is brought before a Mai^trate 
and charged with an offence for which he is liable to be tried either by a 
Court to which this Code applies, or by a Court-martial, such Magistrate 
shall have regard to such rules, and shall in proper cases deliver him, 
together with a statement of the offence of whicn he is accused, to the 
commanding officer of the regiment, corps, ship or detachment, to whidi 
he belongs, or to the commanding officer of the nearest militsury, naval or 
air force stetion, as the case may be, for the purpose of being tried by 
Court-martial. 


{2) Every Magistrate shall, on receiving a ^vxitten application for 
A h i f purpose by the commanding officer of any body 

® of soldiers, sailors or aiimen stationed or emi^oyed 
at any such place, use his utmost endeavours to 
apprehend and secure any person accused of such offence. 

550. Any police-officer may seize any property which may be 
Powers to police nUeged or suspected to have b^n stolen, or which 
to seize property may be found under circumstances which create 
suspected to be suspicion of the commission of any offence. Such 
stolen. ^ police-officer, if subordinate to the officer in charge 

of a police-station, shall forthwith report the seizure to that officer. 


551. Police-officers superior in rank to an officer in charge of a 
Powen of supe- police-station may exercise^ the same powers, 
rior olBoers of throughout the local area to which they are appointed, 
pofloe* as may be exercised by such officer within the limits 

of his station. 


552. Upon complaint made to a Presidency Magistrate or District 
Power to compel M^strate on oatli of the' abduction or unlawful 


restoration of ab¬ 
ducted females. 


detention of a woman, or of a female child under the 
age of sixteen years, for any unlawful purpose, he 
may make an order for the immediate restoration of such woman jgo her 
liberty, or of sudh female child to her husband, parent, guardian or other 
petiion having the lawful charge of such child, and may compel com¬ 
pliance with such order, using such force ps may be necessary. 


COMMENT.—Where a woman or a female child undra sixteen years has 
been abducted or unlawftiUy detahiad Ibr an unlaw^ purpose, a INst^ct Magistrate 
or Presidency Magistrate may restore the woman to her liber^ or the female ddld 


' Pandttrao Desai, (lOSS) 84 Bom. LodH Prasad ZuUM, (1081) 68 

1,. R. 1445. All. 724. 
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to lier pfoper mutody. Necessaxy fnroe may tie uaed in aenying out the order, 
l&oth the detention and the purpoaoinuBt be unlavfhL exoluafim of 
children goee to ehow not only thee aome di^ite paipoee, unlawftil m itielf, wee 
contemplated, but that the puxpoae had some special reference to the sea the 
petaon against whom it waa entertained.* 

Section 100 may be compared with this section. The former can be put into 
operaticmby ** a Preaidenoy Magistrate, Bfagistrate of the first daaa or Sub-divUonal 
Magistrate** aiid refers to ** any person confined ** wrongfully. This section enables 
only a Ptesidenfiy or District Magistrate to act, in cases of ** abduction or unlawful 
detention of a woman, or of a female child undm the ace of sixteen years, for any 
unlawful purpose.** ' 

Section 401 also bears some affinity to this sectkm. The former can be set 
into motkm only by a Hi^ Court, but the powers conferred are much wider. It 
refen to ** any person ** or to ** a person illegally or improperiy detained in publio 
or private oustoc^.** 

553. (i) Whenever any person causes a police-officer to arrest 
Compensation to another person in a presidency-town, if it appears to 
persons groundless- the Magistrate by whom the case is heard that thetre 
ly given in diarge was no sufficient ground for causing such arrest, the 
in presidency-town. ]Uagistrate may award such compensation, not 
exceeding fifty rupees, to be paid by the person so causing the arrest to 
the person so arrested, for his loss of time and expenses in the matter, 
as the Magistrate thinks fit. 

(2) In such cases, if more persons than*one are arrested, the Maj^- 
trate may, in like manner, awara to each of them such compensation, 
not exce^ing fifty rupees, as such Magistrate thinks fit. 

(3) All compensation awarded under this section may be recovered 
as if it were a fine, and, if it cannot.be so recovered, the person by whom 
it is payable shall be. sentenced to simple imprisonment for such term 
not exceeding thirty days as the Magistrate directs, unless such sum is 
sooner paid. 

Power of char- *554. (i) With the previous sanction of the 

?**** 1 Provincial ^vemment, any High Court established 

impe^n re- Charter, may, from time to time, make 

oot^ of sttbordl- rules for the inspection of the records of subordinate 
ante Courts. Courts. 

®‘**®*’ (2) Every High Court not established by Royal 

Sole?* for Charter may, from time to time, and with the 
other purposes. previous sanction of the Provincial Government,— 

(of make rules for keeping all books, entries and accounts to be 
kept in all Criminal Courts sulwrdinate to it, and for the preparation 
and trannnission* of any returns or statements to be prepared and 
submitted by such Courts ; * 

(5) frame forms for ev^y proceeding in the said Courts for wluch 
it thinks tiutl a fcmn should be provided; 

* Abrakam v. TSdahtabo^ (1880) 16 vandast (1002) 4 Bom. L. R. 600. . 
Cat 487, BOH ; Thahordaa v. Bhag- 
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(e) make rules for x^gulating its own practice and nroceedings and 
the practioe and proceedings of ^ Czipiinal Courts subordinate to it; 
and 

(d) make rules for regulating the execution c»f warrants issued 
under this Code for the levy of fines : 

Provided that the ndes and forms made and framed under this 
section shall not be inconsistent with this Code or any other law in force 
for the time being. 

(3) All rules made under this section shall be published, in the 
official Gazette. 

555. Subject to the power donferred by section 554, and by 

section 224 of the Government of India Act, 1985» 
the forms set forth in the fifth schedule, witii su<^ 
variation as the circumstances of each case require, may be used for tiie 
respective purposes therein mentioned, and if used shall be sufficient. 

556. No Judge or Magistrate shall, except with the permission of 
case in whidi the Court to which an appeal lies from his Court, try 

Judge or Magis- or commit for trial any case^ to or in which he is a 
w** personally party, or personally interested,* and no Judge or 
terested. Magistrate shall hew an appeal firom any judgment 

or order passed or made by himself. 

BxpfanaHon .—A Jud^or Magistrate shall not be deemed a party, 
or personally interested, within the meaning of this section, to or in any 
case by reason only that he is a Municipal Commissioner or otherwise 
concerned therein in a public capacity, ox by reason only that he has 
viewed the place in whim an offence is alleged to have been committed, 
or any other place in which any other transaction material to the case is 
idl^im to have occurred, and made an inquiry in connection with the 
case. * 


IIXUSTBATIOK. 

A, as Collector, U|)on oonsideiation of information famished to him, directs 
the prosecution of B for a breach of the Excise Laws. A is disqualified from try* 
ing this case as a Magistrate. 

COMMENT.—^The principle undexlsring this section is embodied in tbesayh^: 
** No jierson can be a judge in his own cause.*' ^e disqualification consists In being 
eitlier (1) a party to, or (2) personally interested in, a case; but it can be cured by 
obtain!^ beforehand permiasUm of the aupeiior Court. The thing prohibited la 
eith er holding a trial or committal proceedings, or hearing an appeal from his own 
nrder. It fa one of the oldest and plainest mles of Jnstioe and of commqnsCasa that 
BO man shall sit as Judge in a case in whhh he haa a substantial irderesC.^ No 
Jofige can act in any matter in whidr he has any pecuniary interest, nor where he 
has an interest, though not a pecuniary one, snffloient to creqte a real bfas.*. The 
reason of the mle is, that a person who, by interest, peqmiary at personal, 
Ufcebr to have a bias in the matterwf the proseentfon, ou^it not to rit oa a Judge.* 

* BManath Sen, (1876) 2 Cat 28, (1884) 10 Bouk. 009, 610. 

2T. * Wood V. CorpmMon of the Totm 

* Also Natbu v. Qagubka Dtpaangfi, ef Calcutia, (1881) T‘ Cal. 827. 
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l^irtlwr*. no Judge or Bfagistiut^ eScoqpt a Hi^ Court Judge, can tiy an dfeqpe 
r^tamd to in a. 105. when it is omnmitted (1) before himself, or (2) in eontenqpt of 
his authority, or (8) is brought undA bis notice as su^ Judge or Magistrate in the 
course of a Judicial proceeding. The only exoqitions are offences iwovided for in 
ss. 480 and 485 (s. 487). 

Soope.^—The provisions of the Code are not applicable to sununary proceedings 
taken for punishing a contenqit, and therefore, tlfo section does not apply because 
proceedings tq^ punishing confempt are taken not with a viewtoprotect the Court 
as a whcde or the Individual Judges of the Court from a repetition df the attack but 
with a view iq protect the public and spedally those who either voluntarily or by 
compnlahm are subject to the Jurisdiction of the Court, bom the mlscldef they will 
incur if the authoii^ of the Court be undermined or impaired. The gravamen is 
an endeavour to riiake the ocmfldeace of the public in the Court.' 

!• * Trial any case.*—The phrase includes the of an appeal.' 

2. * Party, or personally Interested.*—^The phrase ** party, or personally 
interested '* is a wide one and includes all cases where the judgment is likely to be 
biased or is calculated to inspire no confidence in the parties. There are. however, 
three ezoeptkms. viz. (1) where the person is a Municipal Commissioner; (2) w|^^ 
he la ooncemed in a pub^ capacity; or (8) where he has either (a) viewed the scene 
of offence or other material place, or (5) nia^ cm inquiry in connection with the case. 

The word ** interested ’* d<m not imply mere intellectual interest, but some¬ 
thing of the nature of an expectation of an advantage to be gained or of a loss or 
some disadvantage to be avoided, by the person^who is said to be interested in 
the case.' The phrase ** personally interested ** does not mean moely ** privatrily 
interested ** or ** interested as a private individual.** but includes an interest 
taken by the Magistrate in initiating and directing the whole proceedings.' The 
phrase cannot refer to any very remote interest in the matter, and must refer to 
smne particular and immediate personal interest in the case and its results.* It is 
not a mere Interest in a case or in the oircumstanoes of a case which disqualifies a 
Magistrate or a Judge from trying a case but that which dipqualifles him must be a 
substantial interest giving rise to a real bias and not merely to a possibility of a bias.* 
Pecuniary interest even to a small extent (e.g. a share In a joint stock company) 
is a sufficient disqualification independently of the question whether there really is 
biasorno.* The law does not measure the amount of interest which a Judge possesses. 
If he has any fegtd lnteresC~in the decision of the question one way he is disqualified, 
no matter how ■mall the interest may be. The law. in laying down this strict rule, 
has regard not so much perhaps to the motives whidr might be supposed to bias the 
Judge as to the susceptibilities of the litigant parties. One important object, 
at an events, is to dear away everything whidr might engender suspicion and distrust 
of the trlbnnal , and so to promote the feeling of confidence in the administration 
of justice whidi is so essential to social order and securi^.* 


* K. L. Gouba. [1942] Lah. 411.r.B. 
■ Niaiarini Dm v. Ohoae, (1896) 

28 fn * 44. • 

* iSwIappa, (19(fe) 8 Bom. L. R. 
947, 949. 

* GitM CMunder GAose, (1898) 20 

Cab 867, 865. _ 

* Oaneahi, (1898) 15 All. 192, 194, 
; Narain GingA, (1900) 22 All. 


840; Rodrigues, (1895) 20 Bom. QP2, 
604. 

• Mttung Po Kf/we, [1989] Ran. 
251. 

' Shamdtaanit (1929) 81 Bmn. L> 
R. 926, 68 Bom. 716. 

• Snrjeanl v. JDofe. (1877) 2 Q. B. 
D. 563, 567. 
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Eaq)1aiiiittoii.~4Jnd« the explanation a Magistxate'or a Judge who ia meiely 
concerned with a ease by leason of his diaduaglog some othef pubUo ftuotlon or 
being oonoemed with it in some public capaoi^ is not on that ground ahme to be 
deemed to be petsonaily interested. The Explanation does not aiqply when the 
Ifagistiate himq^>i» iias directed the prosecution.^ 

Diaqiiallflcatlon.—^In the following cases the Magistrate was disquallfled 
from trying a case:—^Where a Magistrate initiated and directed the proceedingit 
dispersed the uniawful assembly and collected the evidence ;* where a Magistiate 
directed investigations of the police preliminary to a trialwhen a Magistrate 
was the chairman of the Municipal Committee concerned with the p^Mocution 
where a Magistiate was a shareholder of the prosecuting* or the aocu^ company;* 
where a Magistrate was a servant of the complainant ;* where a Magistrate was ^ 
himself one of those obstructed by the driving of £he accused on the wrong side of 
a road where a Bfagistiate found the accused c<miinitting an offence in his foesence 

and had the accused arrested ;* whoe a Magistrate was a witness in the case ;** and 
where a Dutrict MagistratCt who, as Incpector of Factories, ordered an inquiry to be 
made and in the same capacity sanctioned the prosecution.** 

No disqualification.—^In the following cases the Magistrate was not dis¬ 
qualified from trying the case:—Where the Magistrate was the master of the com¬ 
plainant where the Magistrate was in charge of the opium administration of a 
district;'” where he held a preliminary inquiry under s. 202 where he was a member 
of a sub-committee of a Municipal Board which reciommended the prosecution of the 
accused for obstruction caused by him in a public thoroughfere where a District 
Magbtrate,who aS Collector was representative of the Court of Wards, tried a case 
in which the Court of Wards 'vfos interested;** and where a Magistrate, who had two 
cross-cases of riot pending before him, on the trial of the first case, expressed cpinimi 
to some extent unfovouxable to the accused in the second case.” 


Practising plea¬ 
der not to sit as 
Magistrate in cer¬ 
tain Churts. 


557. No pleader who practises in the Courtof 
any Ma^strate in a presidency-town or district, shall 
sit as a Magistrate in such Court or in any Coiurt 
within the jurisdiction of such Court. 


COMMENT.—The section means that a pleader cannot both be a Magistrate 
and act as a pleader in the same Court at the same time. There is no objection to a 
pleader practising in a Court being appointed as a Magistrate in such Court provided 
he gives up his practice while he is on the bmich.** 


* Gundot (1921) 28 Bom. !#• R. 

94S : Mudkayut (1926) 28 Bom. Is. R. 
1802 ; MuJuunmad Bakhah, (1928) 10 
Lah. 718. / 

■ Qiriah Chundet Ohaae, (1898) 20 
Gdl. 857. 

■ Sudhama Vpadkya, (1895) 28 CaL 
828. 

* Kkarak Chand Pat v. Taradt 

Clhmder Gmda, (1884) 10 Cal. 1080; 
Niatarini ^bi v. GAom, (1805) 28 
Cal. 44; Pherozdiah Peatonji, (1898) 
18 Bom. 442; Biaheakar Bbattacharya, 
(1010) 82 All. 685. • 

* Bodriguea, (1805) 20 Bom. 502. 

* Shceawaaanit (1029) 81 Bmn. L. 
R. 025. 58 Bom. 716. 

* IFoetf V. CorporaHon qf UteTawn 


of Caleutta, (1881) 7 Cal. 322. 

* Iddutna, (1887) Unrep. Cr. C* 821- 

* VenkanOt (1887) Unrep. Cr. C. 
880. 

M DonneUy, (1877) 2 Cal. 405. 

>* tMtinda Bam-Seua Bamt (1019) 
1 Lah. 85. 

** Baaapa, (1884) 9 Birai. 172; 

Sahadeo, (1890) 14 Bom. 572. 

*• OaneaM, (1808) 15 AU. 192, r.B. 
** Ananda ChutMer Sii^ v. Baau 
MdUh, (1806) 24 Sal. 167. 

» Motum Lai, (1004) 27 AH. 25. 

» Amrii Majhi, (1919) 46 Cal. 854. 
» Hargobind, (1011) 88 AU. 588. 

» Jivar^ Adam^t (1898) 28 Bom. 
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658* The Fxovincial Government may determine what, for the 

n X ^ purposes of this Code, shall be deemed to be the 

lannmofC^rte ™ Cour^ within the territories ad- 

language ofCourta. Government, other than the 

Courts which are High Courts for .the purposes of the Government of 
India Act, 1985. 

Provisicm for 559. (1) Subject to the other provisions of 

ISDi*** Code, the powers and duties of a Judge or 

« 3 ^as^by Magistrate may be exercised or performed by his 
th^ sMwasora in successor in office, 
ofllce. 

(;?) When there is any doubt’as to who is the successor in office of 
any M^istrate, the Chief Presidency Magistrate in a presidency town, 
and the District Magistrate outside such towns, shall determine by order 
in writing the Magistrate who shall, for the pur^ses of this Code or of 
any proceedings or order thereunder, be deemed to be the successor in 
office of such Magistrate. 

(3) When there is any doubt as to who is the successor in office of 
any Additional' or Assistant Sessions Judge, the Sessions Judge shall 
determine by order in writii^ the Judge who shall, for the purposes of 
this Code or of any pioceedings or order thereunder, be deemra to be 
the successor in office of such Additional or Assistant Sessions Judge. 

Officers concern- ^60* A public scryant having any duty to per- 

ed in sales not to form in connection with the sale of any property 
purchase or bid under this Code shall not purchase or bid for the 
for property. property. 

COMMENT.—See s. 169 of the Indian Penal Cf)de, which provides punishment 
for the offence. 

561. (1) Notwithstanding anything in this Code, no Magistrate 
Special provi- except a Chief Presidency Magistrate or District 
sions with respect Magistrate riiall— 

to offence of rape ^ (a) take cognizance of the offence of rape where 
by a husband. sexual intercourse was by a man with his wife, or 

(b) commit the man for trial for the offence. 

(2) And, notwithstanding anything in this Code, if a Chief Presi¬ 
dency Magistrate or District Magistrate deems it necessary to direct an 
investigation by a police-officer, with respect to such an offence as is 
referred to in sub-section (i), no police-officer of a rank below that of 
police-inspector shall be employed cither to make, or to take part in, 
the investigation. 

56iA. Nothing in this Code shall be deemed to limit or affect the 
Saving of inhe- inherent power of the High Court to make sffeh 
ront power of orders as n)^y be necessary to give effect to any order 
Hi^ Court. ** under this Code, or to prevent abuse of the process 
of any €our|:* or otherwise to seoufe the ends of justice.* 

COMMENT.—This section has not given increased powers to tbe Court vdiich it 
did not possess betote’the section was enacted. It gives no new powers. It only 
provides that tluMto which the Court already Inhraently possess sfiuU be pre s er v ed. 
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and ia Jmerted leat it dKmld be conaideied that the only powesa poaaeaaed by the 
Court are thoae expi e aa ly ocmIiBired by the Code and that no inherent power had 
aurvhred the paaaing of the Code.* Ihouih tUu juriadictimi esiata and ia wide In ita 
aoope it ia a mle of practioe that it will onty be exeidaed in ezoqitlinial caaea.* It 
cannot be invoked with reapect to any matter eiqpreaaly dealt with by the Code,* 
(» when there ia another remedy available, e.g. a civil proceeding,* or when thn 
powera of the Hig^ Court are eapreaaly limited to a particalar matter under an Act.* 


Thia section closely resembles 161 of the Civil Procedure Code. ^ The inhermt 
powm can be invoked in three cases: (1) to give effect to any order passed under 
the Code; (2) to prevent abuse of the process of any Court ; or (8) to«aecure the 
ends of Justice. 

The section does not enable a High Court to^pasa orde» which oimfliot with 
the provisions of the Code.* It will not entertain an application under a. 80 made 
beyond the prescribed period.* It cannot award to the succesaftil party costa incurred 
in a revision application ;* nw can it alter or review its own Judgment in a cr im i nal 
ease, once it has been pronounced and signed, except in caaea where it was passed 
without jurisdiction or in defhult of appearance without an adjudfcatlon on tiie 
merits, or to correct a clerical error.* 


1. * To provmit abuse of the process of aiqr Ctourt.'—The word'^proceaa ” 
la a general word meaning in effect anything done by the Court.** It irndudes 
criminal proceedings in a subordinate Court.** Ordinarily the Hig^ Court will 
not interfere at an interlocutory stage of criminal proceedings in a subordinate 
Court but the High Court ia under an imperative obligation to interfere in <wder 
to pre ven t the harassment of subject of the Crown by an illegal prosecution. 
It would also intmfere whmiever there ia any exceptional and extraordinary reason 
for doing so. One of the tests to apply in order to determine whether ai^ particular 
case is of that exceptional nature or not ia to see whether a bare statement of the 
facts of the case should be suffioient to convince the Hig^ Court that it is aflt case 
for its interference at an intermediate stage. Another test to be applied is to see 
whether in the admitted circumstaaces of the case it would be a mock trial if the 
case is allowed to proceed. Broadly speaking the Court will generally interfere 
in the interest of Justice and to stop abuse of process of laws. Where, therefore, the 
facts 6oat on the surface and it seems that no assistance from deut ex matiiina is 


required to see that tiiere isnot even a scintilla of suspicitfo of criminal liability as 
against the accused the High Court would interfere and quash the proceedings be¬ 
cause to allow the proceedings to continue would be allowing a ferceto be enacted 
to the great harassment of the accused.** 


* Najdr Ahmed, (1044) 47 Bom. 

L. R. 245, P.C.; (1928) 10 

Lah. 1, 8; PraHtlehandra MUra v. 
The Commandant, HijU DeUntim^ Gaanp, 
(1988) 01 Cal. 201; uogen v. S^HnibBas, 
h940) 42 Bom; L. R. 478, [1940] 
B^ 415. 

^ S. C. MUra v. Baja KaK CStaran, 
(1927) 8 Luck. 287. 

* BaMt^ddin Ahmad, [1987] Nag. 

* Moyda Bank, (1988) 86 Bom. L. R. 

88e 

* Viahnu, [1042] Nag. 197. 

* Charvnath, (1924) 20 Bom. L. R. 


719. 

* Ibid. 

* Veerappa Naidu v. Avudapammai, 

(1924) 48 202, f . b . ; SantuoaUr^ 

Mudaliar v. Narayana MudaBar, (1022) 
45 Mad. 918, f . b . «- 

* Agfa, sop.; Kw^ Led, (1084) 58 

All. 900; Banmari Lai, (lto5) 57 All. 
807. .« 

*** Mmdyn Booku, (1020) 28 3<nn. 
L. R. 1048, 50 Bom. 741. 

** A. C. MUra v. Aq/A KdH (Butran, 
sup. 

^* Hukhn Abdiul„ WaH, (1088) » 
Luck. 61. 
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2. * To ftecnre the ends of justice.*—The High Courts of AUaliabad» Lahore* 
Nagpur aud Rangoon have held under this reqairement, the High Court can 
expunge irrelevant or objectionable remcuks from the judgments of the lower Courts 
even though no appeal or revision application has been preferred.* The Chief Court 
of Sind has followed this view.* The passage to be expunged must amount to an 
abuse of the process of a Court and also be irrelevant to the points at issue before the 
Court. No Court except the High Court has power to order such expunction.* 
The Bombay High Court has dissented from this view and held that the High Court 
has no such pfmer where the High Court is hearing an applfoation in ^q)eal 
or reisislpn* or has called for the record on its own motion, it can make any order 
consequential or incidental to the order under review. In such a case it is entitled 
to expunge way remarks in the loweri Court’s judgment which it thinks ought not 
to have been made.* '* * 

The High Court can set aside an ex parte order and direct re>hearing of a case 
which has gone on unrepresented owing to csounsel's carelessness.* It can order 
restitution of property,* or stay criminal proceedings during the pendency of civil 
proceedings.* 


First offenders. 


562. (i) When any person not under twenty-one years of age 

is convicted of an offence punishable with imprison¬ 
ment* for not more than seven years, or when any 
person imder twenty-one years of age or any 
woman is convicted of an offence not punishable with 
death or transportation for life, and no previous 
conviction is proved against the offender* if it 
appears to the Court before which he is convicted, 
regard being had to the age, charactei or antecedents of the offender, and 
to the circumstances, in which the offence was committed, that it is 
expedient that the offender should be released pn probation of good 
conduct, the Court may. instead pf sentencing him* at once to any 
punishment, direct that he be released on his entering into a bond* 
with or without surges, to appear and receive sentence when called 
upon during sudi period (not exceeding three years) as the Court may 
durect, and in the meantime to keep the peace and be of good behaviour: 

Provided that, where any first offender is convicted by a Magistrate 
of the third class, or a Magistrate of the second class not specially em¬ 
powered by the Provincial ^vernment in this behalf, and the Magistrate 
is of opinion that the powers conferred by this section shoidd be exercis¬ 
ed, he shall record his opinion to that effect, and submit the proceedings 
to a llJbgistrate of l&e firat class or Sub-divisional Magistrate, forwardi^ 


Power of Court 
to release certain 
convicted offenders 
on probation of 
good conduct in¬ 
stead of sentencing 
to punishment. 


* Partehanan Banerji v. Upendra 
Nath Bhattacharji^(10^) 40 All. 254 ; 
Amor NaUi, (1924)»5 Lah. 470 ; Shiarei 
Das, (1020) 0 Lah. 106; Daly, (1027) 
0 Lah. 200; Bashtruddin Ahmad, [1087] 
Nag. 280; Ghandhi, [1041] Ran. 060. 

* Ohwnanmal,^ [1044] Km. 202. 

* Ghandhi, sun. 

* Rogers v. Shrinkoas, (1040) 42 

n ^ f 


Bom. L. R. 478, [1040] Bom. 410; 
Gokaran Prasad Gupta, (1080) 15 Luck. 
30. 

• Shiv Dot, (1028) 8 Luck. 080. 

** Shro^ Wa v. C. I. Mdita, (1027) 
0 Ran. 568. 

* Jdumgir V. Pramji, (1028) 80 

Bom. L. R. 002; Jogiah, (1008) 81 

Mad. 510. 
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the accused to, or taking bail for his appearance before, such Magistrate, 
who shall dispose of the case in manner provided by section 880. 

(I^) In any case in which a person is convicted of theft, theft in a 

Conviction and building, dishonest misapprrariation, cheating or 
release with adnio- any offence under the Indian Fenal Code punishable 
™tion. -^rith not more than two years* imprisonment and 

no previous conviction is proved against him, the Court before whom he 
is so convicted may, if it thinks fit, having regard to the age,' character, 
antecedents or physical or mental condition of the offender and to the 
trivial nature of the offence or any extenuating circumstances under 
which the offence was committed, instead of sentencing him to any 
punishment, release him after due admonition. 

(;?) An order under this section may be made by any Appellate 
Court or by the High Court when exercising its ^ower of revision. 

(3) When an order has been made under this section in respect of 
any offender, the High Court may, on appeal when there is a light of 
appeal to su<^ Court, or when exercising its powers of revision, set aside 
such order, and in Ueu thereof pass sentence on such offender according 
to law; 

Provided that the High Court shall not under this sub-section inflict 
a greater punishment than might have been inflicted by the Court by 
wmch the offender was convicted. 

(4) The provisions of sections 122, 126A and 406A shall, so far as 
may be, apply in the case of sureties offered in pursuance of the provi¬ 
sions of this section. 

COMMENT.—This section is a piece of beneficent legislation. It enables 
the Court, under certain circumstances, to release the accused, who has been con¬ 
victed, on probation of good conduct. It applies only to first offenders, who ate 
entitled to the indulgence on the score of their age, character or antecedents, and 
to the circumstances in if hich the offence is committed. The object of this section 
is to avoid sending the first offender to prison for an offence which is not of a serious 
dnoaeter and thereby run the risk of turning Um into a Regular ciiminaL^ First 
ofleaders fisU into two classes: (1) those abfive the agc^of twenty-one years and 
**«BlrviCted of an offence punishable with imprisonment for not more than sevc^ 
Jnars." and (2) those under the age of twenty-one years or women, and “ convicted 
ofsB irWIWifir not punishable with death or transportation for lifo.'* A Court cannot 
paw ssk <nder under this section where the offend charged is punishable with more 
than seven years* imprisonment and the person accused is more than twenty-one 
yean old.* 

The order under this section can only follow a conviction, and can be substituted 
for a lentenee. The period during whi^ the oBBnder can be bound ovnr Iff keep 
the peace and be of good behaviour is <me not exceeding three yean. During the 
perftd, he is liable to be esdled upon to appear in Court to receive a sentence. 

Scope.—>8ub-8ection i J) is expressed in gentral language. If applies to a person 
convicted of an offence punisthable with imprisonment of not fiuae than a obtain 
period. It ooven the case of a conviction undet any law. The tenn ** previous 
eonvietien ** similarly applies to a conviction under any law and h not confined 

* Vetiaba Sakheiba, (1282) 40 Bom 
li. R. 287. 


.s MolkcaMd (1242) 44 Bobo. 

X*. a. 466. 
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to a conviction under the Indlaa Penal Code.^ 

1. * Offence ynniahable imprisonment. *—The jdum oontempIateB 

an offee^se prhpaiily punishable trim impxiaotunent. An oifenoe puhidiable with bne 

does not come within the soqpe of this sub-sectioD.* 

2. * Instead of sentencing him.*—^This expieaai oo, used in this sttb-seotion 
and ‘(/A), indicates that the <»der of probation can be passed after conviction, 
but beficntt awarding the sentence and in substitutioa of it. If the sentence is once 
awarded, no/urder for probation can be passed thereafter.* 

Where an offmder is released on probation the imposition of a fine is illegal.* 

Proviso.—The proviso to sub-s. (/) does not mctend to the powers con- 
fSerred by sub-s. {lA.). Hence a third cliM Magistrate is entitled to exercise the 
powers conferred by sub-a. ^ ploviso governs what goes before it and does 

not affect what follows after it.* 

Snb-aectlon (lA).—The operation of this sub-section is confined to certain 
offences under the Indian Penal Ck>de.* It covers offences punishable with fine 
only.* Sub-section (1) covers offences punishable with imprisonment. Power 
under this sub-section can be exercised by a second class Magistrate.* 

The offences enumerated, are exhaustive and do not include their aggravated 
forms, e.g. s. 4S0 of the Indlui Penal Code.** 

Sub-aectlon (3).—The High Court has power, on appeal or in revision, to set 
aside the order of Ihe Magisttate %nd in lieu thereof to pass sentence on the offender 
aecocding to law, provided that it cannot inflict a greater punishment tiiAn mig^ 


have been inflicted by the Ccnirt by which the offender was convicted. 

Appeal.—^An appeal l‘es from an order passAl under this section.** If another 
person not coming within the purview of this section has also been convicted and 
sentenced in the same trial along withaperson mentioned in the section, he also has 
a right of appeal by virtue of s. 415A, and he may appeal not only against his con* 
victkm but also against his sentence and this notwithstanding the fact that, if his 
case had stood alone, he would, because of the provisions of ss. 418 and 414 of the 
Code, have had no right of appeaL** ^ 

An appeal liea to the Sessions Judge from an order of a first class MagiatTate.** 

563. (i) If the Court which convicted the 
offiMidcar, or a Court which could have dealt with the 
offender in respect of his^riginal offence, is satisfied 
that the offender has failed to observe any ot the 
conditions of his recognizance, it may issue a war- 

; Mi Kyna, 


Provision in case 
of offender foiling 
to observe condi¬ 
tions at his recog- 
nhwoes. 


37 Bom. L>. R. 
28 Bom. L). R. 


* Chhotan, (1985) 

188, 59, Bom. 614. 

* Kastwif (1926) 

1081. 

» Jfim* £o/.C1918)17 A.L. J. R. 426. 

BdUksh, (1928) 10 Lah. 




4 

722. 

*’ fFomon PeHl, (1987) 89 Bom. L. 
R. 1065, riOSSj Boau 58, r.B. ; Murtt- 
dlun^r, Afahbtib Klym, (1924) 47 *A11. 
858 i Mauing Thein Aung, [1940] Ran. 

k •* Mmmg Aung, ibid.. 

» Pmidu (1986) 28 Bom. L. 

R. 897 1 MeruM^i MiHtrg, (1928) 80 
Bom. L. R. 875. Bom. 850; Ptera 


(1925) 7 Lsh. 8! 

(1984) 12 Ran. 259. 

■ Maneherahaea, (1984) 87 BOm. I,. 
R. 105, 50 Bom. 852. 

* Murlidhar v. Mchbub Khan, aup. 
Bakhahan, (1926) 8 Lah. 88. 

» iVgalV»(190B)8L.BJL95;iSaiirian 
Dadubhai, (1015) Bom. L. R. Al; 
Sundaram Affuar, (1017) 41 Mad. 588; 
Ram Nautaz, (1920) 1 Lah. 612 

** Bahadur- MoUa v. /smoff, ^9241 
62 Cal. 468; Mahdav, (1086) 28 Bom. 
L. R. 671. 

*» Sukal, [1940] Ran. 881, 

** V. jgifdaw fo w, (1084) 

57 Mad. 517. 
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Order for notify¬ 
ing address of pre¬ 
viously convicted 
offender. 


rant for his apprehension. 

{2) An offender, nrhen apprehendedcpn any such warrant, shall be 
brought forth^th before the Court issuing the warrant, and such Court 
may ei^er remand him in custody until me case is heard or admit him 
to bail with a sufficient surety conditioned on his appearing for sentence. 
Such Court may, after hearing the case, pass sentence. 

564. (1) Ibe Court, before directing the release of an offender 
under section 562, sub-section (f), shall be satisfied 
K^**^***«i*.I^i offender or his surety ((f any) has a fixed 

a e o e er. pj^jg abode or r^ular occupation in the ^labe for 
which the Court acts or in which the p&nder is likely to live during the 
period named for the observance of tne conditions. 

(2) Nothing in this section or in sections 562 and 568 shall affect 
the provisions of section 81 of the Reformatory Schools Act, 1897. 

Previously convicted Offenders. 

565. (jf) When any person having been 
convicted—' 

(a) by a Court in British India of an offence 
punishable under section 215, section 489A, section 
489B, section 489C, or section 489P of the^Indifin Penal Code, or of any 
offence punishable under Chapter XII or 'Chapter XVII of that Code, 
with imprisonment of either description for a term of three years or 
upwards, or < 

(b) by a Court or Tribunal in any Indian State acting under the 

S Tal or special authority of the Central Government or of the Crown 
resentative of any offence which would, if committed in British 
a, have been punishable under any of the aforesaid sections or 
Chapters of the Indian Penal Code with like imprisonment for a like term, 
is again convicted of any offence punishable under any of those sections or 
Chapters with imprisonment for a term of three years or upwards by a 
Huh Court, Court of Session, Presidency Magistrate, District Magistrate, 
Sub-divisional Magistrate or Magistrate of the fi|st class, such Court or 
Magistrate may, if it or he ^nks fit, at the time of passing sentenc.>e of 
transportation or imprisonment on such person, mso omcr that his 
residence and any cha^e of or absence from such residence after release 
be notified as hereinafter provided for a term not exceeding five yea^ 
from the date of the expiration of such sentence. 

(2) If such conviction is set aside on appeal or otherwise, such order 
shall become void. 

(3) The Provincial Government may make rules to cany out the 
provisions of this section relating to the notification of residdhee or 
change of or absence from residence by released convicts. 

(4) ,An ordar under this section may also be made by an Appellate 
Court or by the High Court when exerci^ng its jpow^ of revision. • 

(S) , Any ^lerson charged^ with a breach of any such rule may be 
tried by a Magistrate of c<»np^tent'jurisdiction in the district in which 

the plaiy last notified as his place of residence ia situated.* _ 

*''Otkttaiai sob'iu (4-) was omitted' by S. 8 of Act XXII <h 10^ and origliud 
aub-s. (8) was renumbered (4). • 
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COMMENT.—^This section can be compared tdth s. 75 of tbe yfniian Penal 
Code. It is one of the remedial measures for prevention of crimes. With a view 
to ensure good behaviour, it requAes a released convict, in some cases, to report 
his movements for a period not exceeding five years. As, however, it interferes 
with the liberty of a subject, it “ must be eonstmed strictly.**^ 

It will be noticed that there should be— 

(1) A previous conviction for an offence under ss. 215, 289A, 489B, 489C, 
489D of thfik Indian Penal Code or any offence punishable under Chapter 'Xyi qx 
Chapter XVII of the Code with imprionment for three years or upwards. 

(^) *The conviction should be by a Court either in British India or intheteirito- 
rles of an Indian State acting under the general or special authority of the Central 
Government or the Crown Representative. 

(8) There must be a subsequent conviction for any of the offmees specified 
above by a High Court, Court of Session, Presidency Magistrate, District Magistrate 
or Magistrate of the first class. 

If the above three conditions are fulfllled, the accused may, by an order passed 
at the time of passing the sentence, be required to report his residence after release 
for a period not exceeding five years.^ The order may also be passed by an appellate 
Court or by the High Court in revision.* 

An order under this section, in the absence of sentence of transportation or 
imprisonment, is iilegal. It cannot be made where the Court passes a sentence 
of whipping.* 


SCHEDULE I. 

• Enactments Repealed. 

[Repealed by Act X of 1914^ s. J, and Sch. //]. 


1 Fu^ (1910) 85 Bom. 187, 

12 Bom. L. R. gOl.. 

* Ibid.i NadtU Cltengadu, (1917) 40 
Mad. 780. . 


a HUagain Beg, (1908) 81 Mad. 548. 
* FuBi Diiua, sup.; Etaam JOame, 
(1085) 15 Fat. 44; Ba Kycm, p040] 
Ran. 527. 
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Chaptee X.-—Contempts of the Lawful Authohity of Public Sebyasts.— continued. 
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assassas sas 
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Chafteb XI.— False Evidence and Offences against Fcblxc Justice.— continued. 
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Chafteb XV.>-Offekges BSLATma to Religion.— concfud^i. 
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SCHEDULE III. 

^ \ 

(See section 36.f 

Ordinary Powers of Provincial Magistrates. 



I.—Ordinary Powers of a Magistrate of the Third Class. 


Power to arrest or direct the arrest of, and to commit to custody, a person mmmlttlng an 
offence in his presence, section 64. 

Pnwer to arrest, or direct the arrest in his presence of, an offender, section 05. 

Power to endorse a warrant, or to order the removal of an accused person arresUkf under 
a warrant, sections 86, 84 and 80. 

Power Co issue proclamations in coses Judicially before him, section 87. 

Power to attach and sell property and to dispose of claims to attached property in casco 
Judicially before him, section 88. e 

Power to restore attached property, section 88. 

Power to require search to be made for letters and tdegrams. section 95. 

Power to issue search-warrant, section 08. 

Power to endorse a search-warrant and o.der delivery of tblng found, section 09. 

Power to command unlawfhl assembly to disperse, section 127. 

Power to use civil force to disperse umawful assembly, section 128. 

Power to require military foice to be used to disperse nnlawfol assembly, section 180. 

{OumMsAJ 

Power to anthoriae detention not beins detention in the custody of the police at a person 
during a police investigation, section 167. 

Power to postpone issue of process and inquire into esase himsdf, section 202. 

Power to detain an oS'endcr found in court, section 851. 

[Omthof.] 

Power to apply to District Magistrate to issue commiasloa for examination of witness, sec- 
tion 808(2). 

Power to recover forfeited bond for appearance before Bfogistrate’s Court, section 814 and 
to require foeah security, section 514A. 

Power to malm order as to custody and disposal of property pending inquiry or trial, sec¬ 
tion 516A. ^ 

Power to malce order as to disposal of property, section 517. 

Power to sdl property of a suspected (Uiaracter. section 525. 

Power to require affidavit in support of application, section 530.\. 

Power to malfe local inspection, section 539B. 


s local inspection, section 539B. 


JJ .—Ordinary Powers of a Magisirede of the Second Claes. 

! ]) Ttaeordiniuy powers of a Magistrate of the thi id class. 

2) Power to order the polMc to Investigate an offence in oases In which the Magistrate has Juris- 
diotlon to try or commit for trial, section 155. 

<8) Power to postoo^e issue of process and to inquire into a case or direct investigation, see- 
tkm 

(4) iOmiUBa.1 



III,^-Ordinary Powers of a Magistrate of tfw First Class. 

Tbm ordinary powers of a Afogistiate of the second idass. 

Power to issue seaicb-warrant otherwise than In course of an inquiry, section 98. 

Power to Issue seareb-wamnt for discovery of persons wrongful^ confined, section 100. 

Power to require securlty'to keep the peace, section 107. 

Power to require seourity for good b^avlour, section 109. 

Power to discharge sureties, section 138A. 

Power to make orders as to local nuisances, aeotkm 188. 

Poww to make orders, etc., in posnfeas ion ca s es , seotloas 145,140 and 147. 

Power to record statements and oonCearions during a police Investtgatlon, seotion 16^ 

Power to authorise detention of a penon In the custody of Uie polhM during a poUee invests 
If* section 167. 

Power to held Inquests, section 174. ^ 

Vowtr to oominic far trial, seotion 206. 

Power to atop proceedings when no oompUiiumt, section 24MI. 

Power to lender pardon to aocomplfoe during fnquhy Into case by hlmsui; section 887. 

Power to make orders of maintenanoe. seotion 468 a«d 489. 

Potm to take evideace on oommlssiqiiu section 808. 

Power tp *c*>o^^P<’6alty on fortelted bond, section 514. * 

Power to require msh seeuriCy. section 614A. 

Fomrar to to-caD case made over Ito bim to another Magistrate, seotien 528 (5). 

Power to make order as to (list offenders, section 582. 

Power to order reteased oonviots to notlflr residenoe, seotion 565. ^ 
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IV,—Ordinary Pmers of a Sub-dwiaionai Magistrate appoitUed 

mnder section 13. 


Theotdlnaiy powan of a Magiitnte of the flnt daai. 
Power to direct warreote to landhoMere, aeotion 7S. 
Poerer to letiuire nourity for good behaviour, eeotioa 110. 



lower to make orden proUUtiiig repetitious of nuisaaoee, eeotion 148. 

Power to make otdera under aeotion 144. 

Powergo depute Subordinate Magistrate to make local inqulir, aeotion 148. 

Power to order polioe investigation into oogaiaable cases, aeotw 188. 

Power to leoeive report of pMkmoffloer and pass order, section 178. 

i$!!«rto^lasoe piaoeas for person within focal Jurisdiction who has conunitted an oflSence 
outside the looal Juriamotlon, aeotion 188. 

Power to entntain coinplaints, seotlon 180. 

Power to teoeivepollce>reporta, section i90. 

Power to ontertam oases willuot ooinplaint, aeotion 190. 

Power to traaafor oaaea to a Subordinate Magbtiate, aeotion 102. 

Power to pass aentenoe on prooeedinja recorded by a Subordinate Magistrate, section 849. 
Power to forward record of infotior Court to District Magistrate, section 488 (2). 

Power to edn property alleged or suspected to have been stolen, etc., section 824. 

Power to withdraw cases tither than appeals, and to try or refer them for tilaL section 828. 
[OmiCtMf.] 



V.—Ordinary Powers of a District Magistrate. 

The ordinary powers of a Suixlivisional Magistralr. 

Power to try juvenile offenders, section 20B. 

Power to require delivery of letters, teiegraons, etc., section U.'i. 

Power to Issm search-warrants for documents in oiistcdy of postal or Iciegrapfa authority, 
seotlon 98. 

Power to r^uire security for good behaviour in case of sedition, section 108. 

Power to diseham persona bound to keep the peace or to be of good behariour, section 124. 
Power to oanoel bond for keeping the peace, se^on 125. 

Power to Older prelindnary investigation by poUoe-olBoer not below the rank of Inspector 
in certain cases, aeotion lOOB. 

Power to try summarily, section 260. 

Power to tender pardon to aoeomplice at any stage of a case, section 387. 

Power to quash oonvloUons in certain cases, section 880. 

Power to hear appeals from orders requiring security for keeping the peace or good behaviour, 
section 406. 

Power to bear appeals from orders of Magistrates reforing to accept or rejecting sureties, 
section 406A. 

Power to hear or refer appeals ftom convictions by Magistrates of the second and third dasses, 
section 407. • 

Power to call for records, section 435. 

Power to order inqul» into complaint dismissed or case of accused discharged, section 486. 
Power to order commitment, section 487. 

Power to report case to High Court, seotiiKi 488. 

Omitted.] * 

*ower to appolat person to bo Publie Prosecutor in particular case, section 492 (2). 

Power to imue oommisston for examination of witness, sections 808, 500. 

Power to bear appeals from or revise orders passed under seotlons 814,615. 

Power to compel restoration of abducted feinaie, section 882. 
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ADDITIONAI* POWERS OF PBOVINCIAI. MAGISTRATES [SCHED. IF. 

SCHEDULE IV. 

{See seetiona 37 and ^ 5 .) 


Additional Powers with which Provincial Magistrates 


MAY BE INVESTED. 


Br THB Provinciai, 
Govkbnmbnt. 


POWERS WITH 
WHICH A MA* 
GISTRATB O F 

the first 

CLASS MAY BE 
INVESTED. 


By trb District 
Maoistratk. 


f By trb Provimcial 
Govrrnhbnt. 


powers with 

WHTCH A MA- 
GlSmATE op 
THB SECOND 
CLASS MAY 
INVESTED. 


By tub DisTBicr 
Maoistbatb. 


r(l) Power to requlfc seeurity for food bdiRYlour 
in eaae of sedition, Motion lOSi *• . 

(а) Power to require aeowty for good bdiRvlour, 
Motion 110; 

ta) lOmiUml:} 

(*) Power to make orders iHtobibitiBB lepeti* 
tlons of nuuanoes, section 148 1 

(б) Power to make orders under seetkm 144: 

(0) fpmOtedtJ 

(7) Power to issue prooeM for person witfaln 
local Jurisdietlon who has committed an 
offenoe outside the local Jurisdlctloii, seetlon 
180: 

(8) Power to take oognixanoe of offences upon 
oomulaint. section 100: 

(9) Power to take cosnlxance of offenom open 
pdioe reports, section 190: 

(10) Power to take cognlxancc of offences with¬ 
out complaint, Mction 190: 

f ill Power to try summarily, secticm 280: 

13) Power to hear appeals from oonvictions by 
Magistrates of the second and third classes, 
section 407: 

(13) Power to sell property alleged or suspected 
to have been stolen, eto., section 524 1 
(14) rpmObiftl 

(15) Power to try cases under section 134A of 
(. the Indian Penal Code. 


( 1 ) 

( 2 ) 

( 3 ) 

(4) 

( 5 ) 

1 ( 8 ) 


‘(1) [RepeelediJ 
(2) Power to I 


Power to make orders pndilbiting repeti¬ 
tions of nnisances, seeti<m 148 1 
Power to make orders under section 144: 
(jilted t] 

Power to take oognixanoe of offenoMupon 
iMoipiaint, section 190 1 
Power to take oognixanoe of offences upon 
^ice reports, section 190: 

Power to truisfer eases, section 103: 


i!i> 

( 38 ) 

(4) 

(5) 

( 8 ) 

<r) 

( 8 ) 

(») 

L 

( 1 ) 

( 2 ) 

( 8 ) 

(4) 

(8) 


makr orders. prohibiUng repeti¬ 
tions of nuisances, section 148: 

Power to make orders under section 144: 
Power to record statements and omfesaions 
during a police investigation, section 104: 
Power to autboruEe detention of a person In 
the custody of the police during a p^oe 
investigation, seidian 167: 

Power to bold inquests, section 174: 

Power to take cognisance of offences qpon 
complaint, section 190: 

Power to take oognixanoe of offencM upon 

P olice reports, section 100: 

bwer to take cognisance of offenom with¬ 
out complaint, section 190: 

Power to eonunlt for trial, section 300: 
Power to make order as to first offenders, 
seetkm 562. e 

* ® t 

Power to make orders piahlUtlag repeti¬ 
tions of auisanoes, secticm 148 1 
Power to make orders imder section 144: 
Power to btdd inquests, seotioh 1T4 1 
Power to take cmgnixanoe of offences upcm 
complaint, secdicm ilOO l 
P ower to take cognisance of oflSmoM upon 
pediee reports, seetkm 190: % 
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POWERS WITH 
WHICH A MA. 
GISfTRATE OF 
TinRD 
MAYBE 
INVESTED. 


BV TBS PsOTlNCaAIi 
GOTSBiafBNT. 


POWERS WITH 
WmCH A SUB. 
DIVISIONAL MA. 
GISTRATB MAY 
BE INVESTED. 


By tbs DiSTBicr 
Maoistbatb. 


By thb PsovmciAi. 
GOVBBNlfENT. 


[X) Pomr to bibIbb oiden inoUMtlas npeti* 
UOBB of nUlMUMM, Motiott 1481 
( 8 ) fOmfUtd :] 

(8) Power to liold fnqncBta, Motion 174: 

(4) Power to take oognlMmoe (rf oflienon upon 
oomplaint. Motion 190: 

(8) Power to take oogniienee of offenoea upon 


police rraorte, 

( 8 ) 


McUon 100: 


(1) Power to make oaden pnhibitliis repeti- 
tlone of nulaanoeHt aeotioa 148: 

(S) [OmlOlMf:] 

(8) Power to hold Inqueeta, Mctkm 174: 

(4) Power to take oognirenoe of offenoea upon 
complaint, aeotion 190: 

(8) Power to take cognlaancB of offeneea upon 
poUoe reporta, aeetlon 190. 


Power]]^to can for lecoida, aection 488. 


SCHEDULE V. 

(See section 555.) • 

FORMS. 

1.^—Summons to an Accused Pebson. 

{Set tteHan 88.) 

To of . « 

Wbebbas your attendance ia necessary to answer to a diarge of (abUethorUv fhe affenee marttd). 
you an benby required to appear in person (or by pleader, aa the case may be) before tne (AfagMratsI 

<a , on tbe 

day of . Her^ fail not. 

Dated this day of 18 

(Seal.) (Siinatun.) 


U . —^Wabbant of Abbest. 

(See teeUon 95.) • 

To (name and dtaienaSon of peraon or persons uAo is or ore to execute the umrant.) 

Wbebbas of stands diatged 

wMi the offence of (stole the offence), you are hereby directed to arrest the said 

, and to produce him befon me. Herein foil imt. 

Dated this * day of 18 . 

(ffeaf.) {Signalure.) 


{See aection 76). 

Thie uearrant may be endoraed aa fdllawa :— 

If the sold shall give ball himself In the sum of 

s u ret y In the sum of (or two sureties eacb in the sum of 

to attend before nw on the day of 

so to attend until otberwlM directed by me, be may be rwc a aed. 

Dated this day of 


, with oiw 

and tocoAnue 

18 . 
(Sigwolwv.) 


111.—Bond and BailtBond afieb abbest uhdeb a wabbant. 

0 {Set aecHon 88.) 

• I {name), at • , being bro&ght befon tlm District Maglstmte of 

(or a$ the eaae may be) under a warrant issued to compel my aqtpearanoe to answer to 
at • do hereby bind myself to attcM In the Court of 

on the • day of * nent, to answer to the 

and to continue so to attend imUl otherwim directed by tbe Court; ami, in can of 
defoult hcreia. X bind m^jraelf to forfoit, to Her Majesty tbe Queen, Empim of XimUo, 

/'^"Slated this day of 


tbe duuga 

aaid chaipe^ 
my mauM 
the sum oT 


18 . 
(fftanaturs.) 


470 


THE dtlMINAI. PROCEDUBE CODE. 


[SCHED. V 


I do hsteby doolue nqrMlf aunty for tho abovauuned of 

Uiat be dull attend beAm In tbe Court of m tbe day 

of next, to anawer to tbe cbarce on urbleb he has been arrested* and 

shall eontlnue ao to attend nntU otherwise directed by the CoitH; and, In ease of his dcfcult 

therein, XUndmyaelf to forfeit to Her Majesty tbe Queen* Empreaa of India, tbe sum of rupees 

Dated this day of 18 . 

_(SUfna fti ts), 

rv—^OCLAXATION RBQUlBma TBB APPBAIIANCB OF A PKBSON ACCUSED. 

<Ses aeetion S7.) 

Wheukae oomplabit has been nude before ma that (nosM, deseriplfon and odAesr) has eMomittea 
(or Is suapeeted to have committed) theoffenoeof , punlabable under section 

4^ the Indian Penal Code, and it has been returned to a warrant of arrest theieimon tasned Riat tbe 
said (name) cannot be foundL and whereas it bas been shown to my sattafsetion toot tbe aatb (nosK') 
has abaocnded (or is concealing himself to avoid the service of the said wanant) s 

Ptoelanutloa is beielv made that tbe mid of la required to 

appear at (plsee) before this Court (or before me) to ans^Eer the said complaint on the day of * 

Dated this das^of 18 . 

(S'etd.) (gi fn a h i w) . 


V.~.PBO«XAMA'nON BBQinniMa THB ArnCNDANCB OF A 
(St€ seeffon 87.) 

Wbbbsas omnplalnt has been mode before me that (name, tkteripHon and oddness) has committed 
(or is smqMcted to nave emnmltted) the offence of (mentian fhe tfftmat eonciselir) and a warrant has 
lieen issued to oompd the attendance of (name. deseripMonaadaimmo/ihe witness) before this Coucc 
to be examined tooebina tbe matter of the said complaint; and whereas it bos been returned to the 
said warrant that the said (nanw of uitneas) cannot be served, and it has been shown to my mtlsiaotlon 
that be has abseonded (or is oonewing himself to avoid tbe service of the said warrant) j 

Frodonuthm is hemby made that the said (name) is requiced to appear at (pkue) before the 
Court at on the d^ of next at 

o’doek to be examined touching, tbe offence complained of. 

Dated this day of 18 . 

(Seal.) I (^jfnotiire.) 


VI.—OrDBB of ATTACmiENT TO COMPEL THE ATTENDANCE OF A WITNESS. 

{See aeetion 8S). 

To tbe PoUce-offleer in charge of tbe PoUce-station at 

WasBEAS a warrant has been duly issued to compel the attendance of (name, deaefiptian and 
addteea) to testify conoemlng a complaint pending before this Onirt, and it has been returned to the 
said warrant that it cannot be served; and whereas U bas been shown to my mtlsGsotion that he has 
abseonded (or is concealing himsdf to avoid the service of the said warrant); and thereupon a Pro* 
riamation has been or Is being duly Usued and published requiring the said to qipear 

and Mye evidence at the time and place mentioned therein.. 

This is to authorise and require you to attaeh by seizure the moveable property belonging 
to the sold to the value of rupees which you may And within 

the District of and to hold the saU property under attachment pending 

the Airthar order of this Court, and to return this warrant with an endotaement certifying the manner 
of IteexeenUon. 

Dated this day of 18 . 

{Seat.) (Signature.) 


Oboeb of attachment to compel tub afpeabancb of a fbbbon accused. 
fo (See aeetion 88m) 

To {turme and deaignrUon ef the paraon or peraona nho ia or are to exeeute the aoamaU). 

WwawwAS ooTnplatfit hm hi^ made hi»fn«a me that iaaais, dueripriOH gad ffldi i rses) has committed 
(or is swpeeted to have committed) the offence of punishable umfor awtion 

at the Penal Code, and it has been returned to a warrant of arrest thereupon IssueAthat the 

s^ (name) cannot be found; and whereas it bos been shown to my satisfoetion that tbe add (name) 
hm abseonded {or is concealing himself to av<dd the service of the said warrant), and theretqxm a 
Proolaniatlan has been or is being duly lamed and puUiahed requiring the said toappear 

to answer tim said charge within diV>: and whmas the said , Is posamsed 

of the foUowing property other than land paying revenue to (Sovemment In tbe vlUage (or town) 
at , in the Distrlot of * vis., * * * 

and an order has been made for the attachment thereof > 

You ore hereby required to attach the said prepay by setenre, and to bold the same under 
attachment pending the forther order of this Court, and to return this warrant with an endotaement 
certifying the maimer of its execution. 

Datcdtbls diqrof » 18 • 


(Sadi.) 


^Signaiure.^ 
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Obdeb AuraoBisma am attachmbmt by tbb Dbputy Commibsiombb as Collbctob. 

{See aeelioH S8.) 

To tbe Deputy ConuniaiioBeT of the Wetrict of 

WteBBAB oomplaiat has been made befSore me that (name, dnertofjm and addreta) has oommitted 
(or la ouapected to have oommitted) the ofTenoe of , punfdiaMe under eection 

of the Imuan Penal Code, and it baa been returned to a warrant of arrest tbereupcai iMued that the 
aaid (name) oonnot be found ; and wbeicoe it baa been efaown to my satisfaetion that the said {name) 
haa abeoonded (or is oonoealing to avoid the service of the aaid warrant) and thereupon a 

Ftodamathm hw been or Is bdng duly Issued and publtsbed requiring tbe aaid to appear to 

answer the said obarge within days.: and whereas the said is pos sesse d 

of oertaln land paying revenue to Government in tte village (or town) of in tbe Distiiot 

of • ; 

You are hereby authorised and requested to cause the said land to be attwhed, and to be hdd 
under attaohment pending tbe further order of this Court, and to certify without delay what you may 
have doge in pursuanoe <n this order. 

Dat^ this day of 18 . 

(Seal.) (Signoture.} 


V1I«~-WaBBAMT*IM TBB FIBOT IMSTAMRB to BBINO UF A WITNESS. 

(S'w aecSon 90.) 

To (name and deeignation of the Pdtiee^fficer or other pereon or persons usho is or are to execute the warrant.) 

Wbkbbab oomplaint iiu been made before me that of has (or is suspeeted 

to have) oommitted the offenoe of (mention the offence eott^aely), and it appears likely that (name, 
and desmidjon qfwflnest) can give evidence concerning the raid complaint; and whereas 1 have «xmI 
and Buffleirat reasem to believe that he will not attend as a witness on the hearing of the said complunt 
unless compelled to do so; 

This is to authorize and require you to arrest the said (name), and on the day 

of to bring him before this Court, to be examined touching the ofTenne complained of. 

Given luider my hand and the seal of the Court, this day of 18 . 

(Serd.) (Sd^tature.) 


VIII.—WaBRANT to KEASCtI AFmB INFOBMATJON OF A PAnTICUI.AB OETENCi:. 

(See eection 80.) 

To (name and deeignoHon of the PeUee-offeer or other person or persons echo is or are to execute tbe warrant .) 

Whereas information haa been laid (or complaint has been made) before me of the oommiasion 
(or Buapeoted commissinn) of the offenoe of (menHon the offence eoncisdy), and ft haa been made to 
appear to me that the production of UpeMy the thing demy) is essential to the Inquiry now being 
mad^or about to be made) into tbe said offence or suqiected offenoe ; 

Tula la to authorise and require you to seanh for tbe said (the thing specified) in the (deserve the 
house or place or part thereof to mMek the eearth ie to be confined) and, if louxia, to produce tbe same 
forthwith before this Court, returning this warrant, with an endorsement certifying what you have 
done under it. Immediate^ upon its execution. 

Given us^r my hand and the seal of the Court, this day of 18 

(&a{.) • USignoture.) 


IX.»-Wabrant to sfjibcb BtTSFECTEn Place of Dbitisit. 
a (See section 00.) 

To (name and deaigruition of a PoUee-efficer above the rank of a Constable). 

Wheseab informatlan baa been laid before me, and on due inquiry thereupon bad 1 have been 
led to believe that tbe (describe the house or other place) ie used os a place for the deposit (or sale) of 
stolen property (or fffer either of the other purposes expressed in the sediaut state the purpose in the 
wards of the sscfioji); 

Tbla ia to autMitze and require you to enter the said bouse (or other place) with such assistance 
Bs shall be required, and to use, ff neoeasaiy, reasonable force for that purpose, and to seaicb every 
part of the said houw (or other pim, or if the search ie be be eopfined to a peat, speeffy tbe port dearfy) 
and to aeiae and take poosmelon of any property (or documents, or stamps, or seals, or coins, or obscene 
obfoets, ae the ease may be)—{Add (wben the ease mpiires it) and also of any Instruments and materials 
micb you nunr reasonably believe to be kept for tbe monufocture of forged documents, or oounteiftft 
stampq,^ fuse sales, or ooonteifeit coin (as tbe cose may be)), and forthwith to bring before this Court 
eueh of nie eaid thhig a os may be token poseeeskm of. retiunlng this warrant, with an endorsement 
o s tU ty in g what you have done under it, immediately upon Its execotion. 

Given under my hand and the seal of the Court, this day of * 18 . 

(ffeol.) • tsttenatwe.) 


X.—Bond to keep tub PKAfit. 


(ffee section 



Wrebeas I (name), inhabitant of (pfooe), have been called upon to cater into a bond to lo^ the 
see for the term pf * .or until the oompletion of tbe inquiry in the matter 

now penmng lathe Court of , I hereby bind myself not to commit • breach 

tba peace, qy do any act that mags probably occasion a bresdb of the peace, during the said term or 
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ooinplecloa oi the wU Inqn^ and, in oMe of nw mokino deteilt tbenln, I henby Und nywtlf 
to toifelt to Her ^ Queen, Bmp ws of India, the eum ^ r up eo a . 

Detedthls dayof 18 . 

(S^dHotare.) 


XI.— Bond n» Good Bbbatiodb. 

(See eeeSoHe 103, 100 and 110.) 

WimiBAB 1 (name) fnhebltimt ot(^aee), have been called upon to enter Into a bond to be at good 
behavlovn to Her Malesty the Queen, Braprem of India, and to all I&r aubjeete Ibr the term of (note 
Me peried) at until the oontfdeUon of the inqufay In the nutter of now ptaidlng in the 

Court of ,1 hereby bind mjreelf to be of apod behaviour to Her MaJeety and to all Her 

■nbjeeta during the aaid term or until the oonmletion m the aaid Inquiry: ino am of my 

deHeult therein, 1 Und myadf to forfeit to Her Majeaty the eum of rupees . *« 

Datedtbls dayof 18 . 

(mere a band teUh eurellet ie to be emeuted, add),r-We do hereby declare ouraelvee aureUee for 
the abovenatned that be will be of good bc^vloar to Her ffojeoty the Queen, Bmpreas of 

India, and to all Her Bubjeeta during the aaid term or until the oofopletion of the aaid hiqulry; and, 
in ease of hia making delhult therdn, we bind ouraelvea. Jointly and aeverally, to forfeit to Her Mnjaady 
the sum of rupees 

Doted this dayof 18 . 

(Signa tur e.) 


XII. —Sl 71 ClfON 8 ON INFOnaiATlON OF A pnoaoBUS Bbkacix op tbb Pbacb. 

(Slaa aecisbn lit.) 

To of 

WmaaBAB it has been made to appear to me by credible information that (stale Me eubelanee of 
Ike informaUoH), and that you are likeiy to commit a breadi of the peace (or by which aot a breach 
of the peace will probably be occasioned), you are hereby required to attend in person (or Iqr a duly 
anthoriaed agent) at the Omoe of the Muglstmte of on the dayof 

18 , at ten o'clack in the forenoon, to show cauae why you aboudd not be required to enter Into a 
bond for rupees (whan mrelies are reruired. add, and also to give aecurity by tiie 

bond of one (or two, or Ms ease rtuty be) surety (or surmes) in the sum of rupees (ewsh if 

more Man one) 1 that you will keen the peace for the term dt 

Given undra my luad and toe seal of the Court, this day of 18 

(Beoi.) (Signature.) 


Xni. —Wabrant of CoKiarMBNT ON FAiiiUaa to find SscL'nirv to kbbp tbb Pbacb. 

(Bee seeHon 123.) 

To the Superintendent (or Keqter) of the Jail at 

WnBBBAS (noaw and oddnse) appeared before me In peracm (or by his authorised agent) on the 
day of in obedience to a summons calling 

mam him to ahow oauae why he should not enter into a bond for rupees with one aurety (or 

a bond with two sureties each in rupees ), that be, the said (name), would keep the peace for 

the period of months; and whereas an order was then made requiring the said (name) 

to enter Into and find such security (ettOe the eeeurilg orders when it tUfferefiom that mentioned in Me 
e om me w s) and he has foiled to comply with the said order; * 

This Is to authorise and require you, the aaid Superintendent (or Keeper), to receive the said 
(name) into your custody, together with this warrant, and him safely to kerp in the said JoU for the 
said period w (term qf tmpiisonmenl) unless he riiaD in the meantime be lawfully ordered to be rdeased 
and to return this warrant with an endorsement certliying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 18 

(Seat.) (S*g"dture.) 


XXV. —^Wabbant of couwtubnt on Fatlurb to find SBCUBirr fob Good Bbhavioiib. 

CSes eeelion 123.) 

To the Superlntendeat (or Keeper) at the Jidl at • 

WHBBBAS it has been made to appear to me that (rutme and deseripHon) has been and la lurking 
within the dlstrlot of having no ostensible means of subsistenoe (or. and that he is 

unable to gtve any satlafitotory account of hunseif); 

• or i 

WoBEBAS evidenoe of the general character of (noma and description) hag been adduced before 
me and recorded, fimm which It appears that he is an habitual robber (or house-breaker, etc., os Me 

^*** feSSi whereas on order has been recordedAtatlng the same and requiring the said (name) to fomish 
security for his good behaviour for the term at (state the period) by Entering into a bond rilth one surety 
(or two or more sureties, as Me ease mag to), himself for rupees 

, and the said surety (or eami of the said sureties) for rupees • . .andme 

said (name) baa feUed to comply with the oald order and for siidi defonlt bas'been adjudged Imprison^ 
meat fin (slats Me term) unless tiie said security be sooner ftimished ; .. ^ 
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It to witboilM and nquire you. the taid Superintendent (er Keeper), to receive the eald 
tMM) into your enatody. together wlui thie warrant, nd hto eaffefy to heep to the eald JaQ fbr the 
eara period of (term qf tenpriwHMHnQ unleae he ahall to the meanttoM he lawftiuy ordered to be 
to return thla warrant with an eridorMinent oertUytog the manner of ita exeoutton. 

Gmn und er my hand and the aeal of the Court, thla day of Ig . 

iM.) (dNigMetenv.) 


XVr—WaruuMT to DiscaAsoa a Pbbson wfbuonbd on FAtiune to oivb Sbcubity. 

iSae aeetkma 123 and 124.) 

Totto Sup eij i nt e ndent (or Keeper) of the Jail at (or other efTietr in mboaa 

-CMatoA Ska paraon ta.) 

... (iM^ and iteaer(pfio» qf priaoner) waa oommitted to your euatody under wnrant of 

day of and baa ainoe duly given aeeurity 

under mB t lon of tbeCme of Criminal Procedure; 

sod thm ^ve appoowd to me ouillcient grounda tor the oidnlon that he can be releaaed without 
h a aar d to the community; • 

_ . ?*.?®.*“!**"**® rcmilee you forthwith to dlacfaaige the oald (name) bom'your euatody 

unlew he la liable to be detained tor aome other oauoe. 

Given under my hand and the aeal of the Court, thla day of 18 . 

(•M.) (MdnaluKj 


XVI.— Ordeb yon tub bemoval ov Nuisancbb. 

(Am oecMon 133.) 

To l^ffne, deacr^tObm and addreta). 

It haa been made to appear to me that you have eanoed an obatructlon (or noioanoel 
to pna^ uaing the publlo roadway (or other jnUOie place) which, eto., (deaerOe the road or puMie 
ntowueej^' *n8at it ia fhot emiaet the ohrfruerion or nwtemice), and that Bu«di obatruotion (or 

or 

. .Wh bbbab It hw been made to appear to me that you are eairyfaig on aa owner, or manager, 
oooupatlon of (rfote the purtiadatr trade or oeamatien and the ptaee mhere it ia carried on), 
■uu t^at tho vane la tojurioua to the pubUe health (or ourn^rt) by reaaim (atote brii^ in wAof ilianner 
tna tnjttrioma tjfaaa are eauaed), and ohould be auppr e aaed or removed to a difiecent i»ace; 

or 

Whbbbas It haa been made to wipear to me that you ate the owner (or are in poaaeaa io n of or 
tavotoe control over) a oertain tank (or well or excavation) adjacent to the public way (deaeribe the 
tnanamfare), and that the oafety of the public lo endangered by reaoim cd the aoid tank (or wdl or 
excavation) being without a tonoe (or toaecuiely fenced) s 

or 

WmuAB, eto. etc., (aa the eaaemapbe ); 

. I do_hereby direct and require you within (rlote the time aOowedito (elate what ia required to be 
done to oMte the maaanee) or to appear at in the Court of on the 

day of next, and to diow cauae why thla order ■imiiM not be enforced; 

or 

1 do herrby direct md imiuire you within (slate the time ailowed) to cease canylng on the aaid 
eraoe OT oecupanon at the aauf place, and not again to carry on the aame, or to remove the oaid trade 
iromtheplaoewbereltianowcanledon, or to appear, etc.; 

or 

■J require you within (state the Hme nlfonud) to put up a sufficient fonoe (state 

Wnd ef fence and fheptdt tobe fenced ); or to appear, etc.; 

or 

I ^ hereby direct and require you, etc., etc., (aa the ease mau be). 

Given nndw my hand om the seal of the Court, this dw 

(Seal.) 


the 


day of 


18 . 

(SigntOure.) 


XVH.—AfAOlBTBATB’S OhdEB CONBTITUTINO A JVBV. 

(dke section 132.) ' , 

.. * J5^. ^ 18 , an order waa losued to (name) requiring 

^ order), and whereas the said (name) has wqdied to me, by a petition bearing 

qai e me _ ^ day of , for an order appointing a Jury to try 

vmetoer ue awdrratcd order is r e as o n ab le and proper j, I do hereby iqqiotot (the namea, etc., ai ha 
tv oa or man Juaota) te^be the Jury to try and deride the wild queatlon, and do require the said Jury 
to rmm deoMon wluw days from the date of this order at my oflto at 

Given under my han^and the seal of the Court, this day of 18 , 

_ (dM.) • VSignahtn.) 
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XVUIr—ICAOI 8 TltA.TaS*S NOTICB and PAR'iHFTORY OrOBR APTBB TBB FINDING BY A JOBY. 

(Set aectUm J40.} 

To (name, deaertaUom oncf mUma). t 

1 bbbbbv vve you aotico that the Juiy'duly appidated on the petition pteeented by you on the 
day or have found that the order Isaura <ni the d^of 

rei|uiring you (atale auheiaiiMalb the reguifft»Dn At Ae order) la reaaonable and proper. Such order 
has been made abaolute, and I hereby direct and require you to obey the aald mder wlthia (elate Me 
Itae €dioued}t ou peril of the penalty provided by the Indian Penal Code for diaobnUenoe tben^ 
Given under my hand am the aw of the Court, thia day of 18 ■ 

(jSeal.) iSignalwe,) 


XIX —^Injunction to pboviob against Inminbvt Dvngbb fbnoeno Inquibv by Juby. 

(See section US.) 

To (name, description and address). 

Wbbrbas me inquiry by a Jury appointed to try'erhether my order laaued on the day 

of 18 , ia reaaonaUe and proper ia atOl pendit^, and it haa been made to appear 

to me that the nuisance mentioned in the said order la attended vdth ao imminent aerioua danger to 
the puDlie os to render neeeaaary immediate measures to prevent sueh doom, 1 do herebft under 
the provisions of seotlon 143 of the Code of Criminal Procedure, direct and enloin you forthwith to 
(elate pUtMn udtat is raguteof to be dons as a tet-^mary safegftard), pending the result of the local 
inquiry fey the Jun. 

Givenundtf my hand and the aeal of the Court, this day of 18 . 

{Seed.) (Stignotere.) 


XX.-— MAoraTBATBlr Obobb pbobibitino the Repetition, b'C., op a Nvibance. 

(dice aeelfon iff.) 

To (name, deseripUen and address). 

Whereas it haa been made to appear to me that, etc., (elate the proper reeUed, guided by Form 
No. XVI or Form No. XXI. oe Me ease may &e); 

1 do hereby strictly older and enjoin you not to repeat the said nuisance by again pbudng or 
causing or permitting to.be piaoed, eto., (of As cose mow oe). 

(uven under my hand and the seal ot the Court, this day cS 18 . 

(Seal.) (d^gnoluK. > 


XXI.— Muustbatb’s Obdeu to prevent OasTRUCTtON, Riot, btc.. 

(See seeddan 144.) 

To {name, description and address). 

Wbebxas it fens been made to appear to me that ytou are in possearion (or have the managnmaat) 
of (ifaacrAs cUatiy the propertyWmad that, in digging a drain on the said land, you are about to throw 
or place a portiou of the earth and stones dug up upon the adjoining puUio toad, ao aa to oneasion 
risk of ohstmetion to persona using the toad ; 

or 

WhEBBAS It has been made to appear to me that you and a number of other persona (mo nll Bw 
the close of persone) sae about to meet and proceed in a religious piacesafeju along the puUie street, eto , 
(or Ac ease auv he), and timt such procession is likriy to lead to a riot or an albay ; . , 

or 

Wbereas. eto., eto., (as the ease may be ); 

I do hereby order you not to place or pennlt to be placed any of the earth or stones dug fhom 
land on any part of Um said road; • 

or ‘ 

I do hereby prohibit the procession passing almig the said street, and strictly warn and enjoin 
you not to take any part in sudi procession (or os As cose recUed may reouire). 

Given under my hand and the seal of the Court, this day of IS . 

(Seal.) (5^nalunr.) 


XXII.—MAGIBTA'nB'a ObDEB DECLABWO PaBTY BmTLBD TO EBTAIN 
PosBBSBiON ^ Land, nc., in Dioputb. 

(See eeetion 145^ ^ 

It q>pearlari4o nw, on the grouade duly recorded, that a dteimte, likely to Induce a breach the 
peace, orated Mtween (dtecribe Ae partiee by name and reeideaee, or raetdenee only if Ae dispuls he 
Asheecn bodies sf atttadsrs) concerning certain (state eondsOy tits sab/sit of dlqNite), sttuate within 
the looal ilmitoof my mriadiatioii, all the coid portiea were cmled t 9 on to mvs in n wmtea statement 
of thslr remective oalms os to the fiot of aetuol p o saessio n of the said (Ac suh^ qf dispute), and 
being srT***nf by due inqnlry bad tbereopen, wittiout reCerenes to the merits of the claim at etthce 
at tha said partam to the legal right of posse s s i on, that the claim of aetohl pemmrion by the aato 
{nmne or names or desert^mon) is true; , , 
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Z do deeldo aod deebue that ha b (or Otey are) In 
and entlUad to xetain auoh poaoaoaion until ouated by due 
dfatu r ha noe of hb (or their) titiTOrinn in the meantime 
Given under my hand and the aaal of the Court, tfab 
(Seal.) ^ 


of the oaid (Mo r^b$eet ef MmU$) 
at law. and do otriotly fortdd any 

day of 18 

(SlfRoliife.) 


' XXUIi.—.WaBBAMT OW ATTACmiBNT Of TBB CASE W A DUFOIB AB TO THE POSSBSSIOK OF 

Land, etc. 

(Sea McMon J48.) 

To the Polioe-offloer in ohuge of the PoUee-otation at [or. To the Collector of •) 

WmcREABtt liaa been nude to appear to me that a dlnate likdy to induce a breach of the peace 
esbted b e twee n (deaerAe Me portba eoneemed Ay name ana natdenee, or reeidenoe only if the mapate 
be h ehii ee i i Aodbe af vUlanin) oonaemhiC certain (atate eaneiaaly Me aiihieet 1 / dtepuia) eltuate within 
the il mi fot aay Jurbdieuon, and the emd parlba were thereupon duly called upon to etate In writing 
tlielrteepeotlveolainwaatotbe£Mstofaetualpoaaeadonoftbeeaid(MeoHAbo<Af<ttqnib)aad whereat, 
tmoQ due inquicy bito the eald clafana 1 have decided that ndtlier of the oaid partbe was in pooaeeohm 
wtheaald (Meeult)«c< of dCqntir) [or I am unaldy to eaUeiy myself aa to whlooof the said partbe woe 
In pomeerinn oe atoreenldj; 

nib b to onthorlae and require you to attach the said (Me euA^ <(f(ibpiite) by taldns and keeping 
wnmeoelnn theretd', and to hold the came under attachment until the deem or order of a competent 
Court detemdninc the ci^ta of the partiM, or the claim to poosessioa, shall have been obtained, and 

endorsema ' 


to return tids warrant with an 

Give under my hand and the oeal of the Court, 
(Seat) 


the manner of its execution, 
day of 


18 

(Signature.) 


XXIV.— JiAaiBTRATB’e Obdeb PRraamrnNO the ixuno of anythinq on Land or Water. 


_ I) aituate 
exeloaively 
that the said 
or« 


(See aecHon 147.) 

A oiBFOTB having arben oonoeming the right of use of (e 
within the limits of my Jurb^ction, the possesaioa of whiah land (or water) 
by (dueribe Me person or peroons), and it appearing to me, on due inquiry Into the same, that the 
hua (or water) nos been open to the enjoynunt of suoh use by the pubUe (or (f Ay on tndaoUual 
elau efparaana, deaeribe Mm or Mem) and ((f Me ties oon As enfoaed MrougAouf Ms year) that the 
use hoa Men cn^yed within Area months of the institution of the said inquiry (or, (f the use b ORtoy- 
oMo angrafnarfieutar seosene, aay ** during the lost of the seasons at which the same b capaUe of be- 

^looeto^tbat the said (Me elabnant or Mmanta cf poaaeasion), or aay one in theb Interest, 
shall not take (or retaiid p near sol nn ai the s^ land (or water) to the exdusKm of the enjoymaat of 
the right of lue adorcaaid, until he (or they) shall obtain the decree or order of a ooimietent Court 
aiUndglng him (or them) to be entitled to exclusive posseaston. 

Given under my haira and the seal of the Court, this day of 18. 

(SaaL) (Signature.) 


XXV . —Bono and Bau..bono on a PREurnNARY iNQUinv before a Poucb-offickr. 

(See aeciion 169.) • 

1 (name), at being charged with the offence of , and after inquiry reqiured 

to Mppear owre the Mogtatcate of , 

or 

and after inquiry called upm to enter into my own recognisance to appear when required, do hereby 
MtiA hlmsrlf to omieac at * .in the Court of , on the 

day of next (or on such day os 1 may hereafter be required to attend) to 

answer Airtber to the said (Marge, and, in case of my making defhult herein, I bind myself to for- 
ftit to Her UaJe^ the Queen, Bmptess of India, the eum of rupees 

Dated tUa day of ) 

• fiBnigMlifrve) 

1 hereby declare myself (or we Jointly and severally declare ourselves and each of us) surety 
(or sureties) for the abovesaid that he shau attend at , in the Court 

, on the day of next (or on such day as be may hereafUn.be 

AkawoM vMsmHInfff aiMtlnat. Him. fbnirl ||| Qf ]|{g QlftkiO)? 

to Her A^esty the 


rsqulced to attend), further to answer to the charge pen^ag against him, and, in case of his maktoi; 
duault therein, 1 hereby Und myself (or we hereby bind outsdves) to forf(tit ' *' ' 


Queen, Bmprem of India, the sum of nqiees 
Doted thb day of 


IS 

(Signature.) 


XXVI .— Bono to prosecute on give BvrDSNCB. • 

(ftlM ssetfon 170.) 

I (name), at (ptaee), da hereby bind myself to attend at in the Court of 

at o'olook on the doK of next and then and there to 

proseonte (or to proeeoute and give evidence) (or to givevrddenee) in the matter of a charge of . 

against one A. B., and, in case («C making defoidt herein, I bind myself to fotftit 
to Her Majesty the Qusenk Bmprem of India, the sum of rupees .. * 

Dated thb ' • day of 

« (Signatiere.) 
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XXVII.—NoncsB or CdiaimiBNT by HAOumAne to GwsasiatsT Plbadbb. 

(SlM Meffon SIS.) 

Tbb llAonnrBA-ne of hereby fives notloe lE'.at he hae oommitted one 

txinl at ttw next Sessioiis; and the Mafistrate herelgr Jnsixiiota the Govemmemt Pleader to i 
the prosecution of the s^ oaae. 

The ebam afainat the accused la that, etc. (sIbIs Me affenee at in Ike ehaige). 

Dated th& ^ day ^ 18 . . 

(R(fnaiuf».> 


XXVin._CBABaBS. 

(Ste ttedont Ml, Mg, ggg.) 

(I) CBABon mm ottB Hbad. 

(n) I, (naHuandnffiee€fMagitlrate, ale.], hereby chaige yon [mwiei/ac c us ed person] affeUowa»— 

(h) that you. on or about the day <d .at 

. waned war afainst Her Majesty the Queen, Enipieas of India, and 
On Penal Code, thereby oonumtted an offence punishable under aeotion 191 of the In d fam 
•action 131. Penal Code, and within the oojpusBnoe oPthe Court Session [leAro Me ekarge 

it flmu dbifml’fttUtnegJIUigmralt, far Caart at a ei m lnn tuit Hiu l e HiifiiCemt.t 

(e) And I hereby direot that you be tried by the said Court on the said duune. 

^ . [S^fnahae and tui o/ Me Msvfslinfe,| 

ITo be eubffjfuinf for (»)]* 

(3) That you, mi or about the day of , at ■ 

• with the intention at induoinf the HonTile A, B., Bfomber of the CouneO of 
On section 134. the Governor General of India, to retrain firom exercising a lawlVil power as 
such Member, asaaidted sudi Member, and thereby committed an <rfldioe 
punishable under section 134 of the Indian Penal Code, and within the oognisanoe of the Court of 
Session [or Hldi Court.] 

(8) That yon, being a pnblie servant in the Department, directly acoqited 

from [slate Me nomel, for another party [state Ms name] a gratiftcation other 
On aaetton 161. than legal remuneruhni, as a motive for fmrfaearing to do an ollleial ad, and 
thereby oommitted an offence punidwtale under section 181 of the Indian 
Penal Code, and within the oognixaaoe of the Court of Sesaton [or Hi^ Court]. 

(4) That you, on or about the day of , at • 

_ did [or omitted tudo, os Me ease mqr hr] , sudi oonduet being 

On section 166. contrary to the providona of Act .section , and hnuwu 

fay you to be prejudicial to , and thereby committed m 

offence punishable under section 168 of the Penal Code, and within the oognixaaoe of the 

Court of Session [or High Cowt]. 

(5) That you, on or about the day of , at , 

in the course of the trial of , before < 

On section 193. stated in evidence that ** *’ which statement you either Imew or 

believed to be false, or did not bdleve to be true, and thereby conunitt^ m 
•oflenoe punishable imdcr section 198 of the Tiw»m Penal Code, and vrithin the cognisance of the 
Court of Session [or High Court]. 

(8) That yon, on or abbut the day of , at 

oommitted culpable homicide not miMimcim to murder, causing the death m 
O n aection 304. , and thereby oommitted an offence punUhalm 

under aeotion 804 of the Indian Penal Ccide, and within the oognisanoe of the 
Court of Sesskm [or High Court]. 

(7) That you, on or about the day of ** , at . 

abetted the commission of auldde by A. B., a persmi in a state of intoxicatloo. 
On section 306. and thereby oommitted an offence punishable under section 808 of the Indian 
Penal Code, and within the cognisance of the Court of Session [or Hi^ Court.] 

(8) That you, on or about the day of , at . , 

voluntarily caused grievous hurt to t ond thereby oommitted an 

On section 336. offence punishable under aeotion 835 of the Indian Penal Code, and within 
the oognisanoe of the Court of Session [or High Court]. 

(9) That you, on or about the day of , at , 

robbed [slate Ms nomel, and thereby oimuidtted an offence punishabla under 
On section 393. section 893 of the Xndlaa Penal Code, and within the cognisance of the Court 
of Sesskm [or Court]. 

(10) That you, on 'or about the day of , at * , 

mmr'ttnn xoK Committed docoity, an offence punishable under aection 888 of the Indian 

un eccn Penal Code, and within the cognisance of the Court of Session [or High Court.] 

[/e ooset fried by Magietrate ntbetUote '* within my cognisance '* for V within the cognisance 
of the Court of Scaairo,” and in (e) ooril ** Iqr the said f^kNirf*. , 

w I 

(ID CHABcme wrh two on M»w Hkaos. 

(а) 1, rnainaand<yQKiee«tf3fagtefrate,«te.],berebycbatgeyoa[tiaawc!faeeHatdpera0B]asfollawat— 

(б) Pint .—That you. on or about the day of , at • 

Knowing a coin to be oouuteifolt, delivered by same to another peraoB. fay 
name A. B,, ha J^nine, and thereby oommlttM an iiffmoe punidbobls under 
section 241 of tiie Indian Fatal Code, and within the oognisanoe the Oovrt 

High Court]. t 4 


On section 341. 
of SestioB [or 



voma. 


m 


awBiic0v<*>TlMt you, w or about tbe day of , at , knowfaw 

a eom to be oonateiMt, attempted to iaduee another penon, Iw name A. to leoelve It ae a— 
and tbenby committed an offenoe punishable under aa e th m 841 of the Peoai Coda m 3 within 


/ 


_ _ . _^ _ __— — I ftbff fi I 

tbe eovalaanee of the Court of nrailnm for ISah Court]. 

fe) And 1 henby dbeot that you iM tiled by the aald Court on the said chaise. 

IStgHokm and teat tf He JlfaelUMh.1 
ITe •» mbsKlHM /tor (b) )™ v me juqgumme.] 

(8) BIrett —lhat you, on or about the day of at 

On ana • oommitted moider by oaudng the death of 

and SkaT^ and thereby eeimadttml an oftenoe minMiaMc under aeedon MB oftha TaiWa.. 

Penal Code, and within the oogtilaance of the Court ccf Session [or High Conrt.|. 
fieeendly.—^That you, on or about the day of .at 1» 

eauslns the deuh of , oommitted oulpaUe homicide not amounting to murder, md 

tberaby committed an oSence punishable under seotfcm 8M of the Indian Penal uodc^ miH withio 


the c^mlaanae of the Court Session {or Court]. 

(8) Arsi.—^That you, on or about the day of , at 

On __ 390 • oommitted theft, and thereby oommitted an_ 

— punishable under aeetion 880 of tbe Indian Penal Code, nnd within the oognl.. 
* aance of the Court at Sernkm (or Hl|^ Court]. 

Seemdkt -—^That mu, on or about the day of , at , 

ooBBmitted theft, bavug made pre pa r at ion for canaing death to a peraon in order to the ammaltting 
of anoh theft, and thereby oom^tted an offenoe piuuahable imder secticm 888 of the Indian Pem3 
Code, and within tbe co^aanoe at the Court of aeaslon [or High Court]. 

Thirdly. —^That you, on or about the day of .at ^ 

oonunltted theft, having mode preparation for eausing reotralnt to a peraon In order to the c iKim n «^g 
of your eaoope after the oonunlttuig of auob theft, and thereby oomndtted on offenoe puniahaw 
under section 888 of the imWen Penal Cede, and within the ooffilaanoe of the Court of Semlon for 
High Court]. 

PourM/y.—.That you, on or about tho day of , at 

committed theft, havuig made prepuation for oauaing fear of hurt to a persm in order to the retain* 
iiu of pnmrty taken by such theft, and thereby oommitted an offenoe paniabidile under aeotloo 888 
afthe Indian Penal Code, and within tbe eognlzaaoe of the Court of Session [or High Court], 

(4) That you, cm or about the day of , at , 

AieornaeivA b> the course of the inquiry into , before 

gg arrtinn ^ evidence that ** and that you, on or about the 

saa i*> *be co u rse 

ofthe trial of .before , stated In the evidenee 

that ** ”, cme of whidi statements you either knew or believed to be false, or did not 

bdieve to be true, and thereby omninltted an offenoe punishable under secthm 108 ct tbe Penal 

Code, and within the C90gnisanc» of the Court of Session [or High Court]. 

iln eases tried by Magietrate stihsMute “ within my cognisance ” for ** within the oogniaanoe 
cf the Court at Sesslcm ” and in (e) ontif *' by the said Court.”] 

(Ill) Chabob fob Theft afteb fbeviou 8 CoNvjcnox. 

I, [name and qjQTice of lUa^etrole, e(e.], hereby (.barge you (name of aeeueed person) aa fkdlowB:— 

*11181 you. on or about the day of , at . , oommitted th^, and 

theteby ocmunitted nn offence punlahehle under socticm 870 of the Indian Penal Ccxle, and udtbln 

Wigii Court 

the cwgnisance of the Court of Seaoion [or ^ *''***^ 

And you, the aaid (noms qf aocused), ata^ further ohatgcd that you, before the oommltUng 
of the aald offenoe, that is to say. on the day of , had been cxm* 

vlcted bv tbe (sfcrts Court by leMm eotwietion um had) at of an offence punishable 

under Chapter XVn of the Indian Penal Code wiUi imprisonment tor a term of three yean, 
ie to cay, the offenoe of houae*brealdng by night (dtoserihs the offtnn in the eeorde ueed tn the eeetbm 
undtor mMch the aecuded mas conoictsd), wfalcb oonviction Is still In foil force and effect, and that you 
ore thereby liable to caAanoed punishment under seetion 75 of the Indian Penal Code. 

And I hereby direct Aut srou be tried, etc. 


XXIX.— ^IVabramt or Cotatmairt oat a Sentence or lUFBiaoNaiBNT ob Pdob ir rAoncD, 

BY A MAGimiATE. 

* (See eeeHone 946 and 969.) 

To the Superintendent (or Keqwr) of the Jail at 

WnEBBASontbe day of 18 . {ftaoee ef ptiMotm). thadot, 

8Bd, 8rd, os Me cose may be) prisoner In ease No. of the Calendar for 18 , 

was epnvicted bcfoie merifiome and official dtosfgnafion) ofthe offenoe (mention theiMenee or offeneee 
aeaeuelii) under oeotlon (or aecttons) of the Indoin Penal Code (or at Ant 

), and was sentenoed to (stats the nu n i ehm entfnt^y and dUbiedy) t 
TUa la to autboriae and require you, the aald Supeataitenaent (or Keeper), to receive the aald 
(grfsoNsr'a namsf into your oustody in Uie mid Jail, together with tua warrant, and than carry tbe 
aforesaid ae nte nee Into eueeution ocoording to law. 

Given under my lynd thid the oeal of the Court, this day of 

o Wtol.) 


18 

iSift^tdre.) 
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XXX.—^Wabbamt or impbisonment ok Faildhb to bbcovbb ahbhim by 

ATTACBM8NT AMD 8AUB. 

(Sm wuMan S50.) o* 

To the Superintendent (or Keeper) ot the JoU nt 

Whebbas (fMom omf daer^Oion) haa btouoht aCBinet (mobw and detertiMan ^ Om aeeuMd oeram) 
the ooniplaint that (wienNbn il eoneitdi/) and the eame hoe been dIamiaMa ae fcbe and Mvotoua (or 
veBatious), and the order of dinnina] awarda payment tar the aald ( wm iie yeewtplBwiewl) of the aum 
of rupe*« aa amenda; and vnereaa the aaid aum haa not been paid and 

on order haa been wmHi for bia afanplc imprlaoninent in Jafl for the period at daya* 

unleaa the aforeaaid aum be aooner pm; . . 

Thla la to autbortee and require you, the aald Superintendent (or Keeper), to ifoelre the am 
(fMaie) into your cuatody, tosether with thla ararrant, and him aafely to keep in Ute am Jail for the 
period m (tem oftmpriaonment), aubject to the pioviaiona of aeetlon 60 m the. Indian Penal Code, 
unleaa the aald aum be aooner paid, and on the receipt theretd; forthwith to let him at liberty, jgetnmlns 
tbia warrant with an endoraement certifidng the manner ct ita oBeeution. 

Given under my hand and the aeal of the Court, thia .KjondMiA day of 16 

(fihor.) « (StSJMluK.) 


XXXI.— SuMMONB TO Witness. 

(dTee secHona 69 and 969.) 

To «rf 

Wberbas oconplaint haa been made before me that of haa (or la ana* 

peoted to have) committed the offence of (aiole fhe afftnee oonei«el|r »jlA Mme and place), and it appears 
to me that you are likely to give material evidence for the prosecution; 

You ore hereby summoned to appear before this Court on the 
day of next at ten o'clock In the forenoon, to testify what yra 

know oonoeming the matter of the aald complaint] and not to depart thence without leave at the 
Court; and you are hereby warned that, if you diall without iuat exouar nci^eot c» refoae to appear 
on tlw said date, a warrant will be leaned to conrael your aUcndanoe. 

Given under my hand and the seal of the Cour^ this day of 16 

ISeai.) (Signature.) 


XXXII. — PbECEPT to DlSTBlCT MAOISTBATB to SUHMON JUBOBS AMD Absbssobs. 

(See aection 3SB.) 

To the District Magistrate of 

Wbbbbas a Criminal Seaaion la appointed to be h^ In the Courtdiouse at on tro 

dayof next, and the names of the peraonaherelD stated 

have been duly drawn by lot firom among those named in the reviaed Hat of Jurors and A a ae aa ora 
fUmiahed to this Court; you are hereby required to summon the sold persona to attend at the aald 
Court at Seaaion at 10 A.M. tm the said dote, and, within such date, to certify that you have done 
ao in pursuance of this precept. 

(Here enter the namea ef Jurors and Assessors.) 

Given under my hand and the seal of the Court, this day of 18 

(Seal.) (Signature.) 


XXXIII.— Summons to Absessob ob Jvbob. 

(See section 398.) * 

To (name) at (jOace). i 

PuasuANT to a precept directed to me by the Court of Seaaion of requiring ywu 

attendance as an Aaaeasor (ot a Juror) at the next Criminal Seaaion, you are heteby summoned to 
attend at the said Court of Seaaion at (ptaee) at ten o’clock in the forenoon on the day 

of next. * 

Given under my band and the seal of the Court, this day of 18 . 

(Seed.) (Sitnedure.) 


XXXXV.— Wabbamt or CoopirTMBNT undbb Sentence or Death. 

, (See section 374.) ^ 

To the Superintendent (or Keeper) of the JaO at 

Wbbbbas at the SeaaioB, hdd before me on the day of 18 , (noma 

qfprisq/ier), the (let, Snd, 8rd. at the ease map he) priooner in ease No. of the 

CBiendar at the mid Sfaainn, was duly convicted of the offence at culpable Lomichle amounting to 
imirder under section of the Penal Code, tad oentenced to saifar 

death, subject to the o onfln natlon of the said aentence by the Court of ; 

This Is to authorise and require you, the aaid Superintendent (or Keeper), to reoelTe the 
(priaenar'a nooM) into your custody te the raid JoU, together wHhdlua w air a Sit , and him there eafely 
to heep until you shall reoehre the Anther warrant or order of tUa Cnort, earryfim* into eflhet the 
DtdOT of the said Court. 

Given under my hand and the oeal of the Court, thla das' at . 

(Sind.) 


18 

(Si(glMfUIV.X. 



TOBUB, 


479 


XXXV._^WilBBAMT OF BXECimON ON A SBNTBNCB OF DBATS. 

(See MEtfon 39J.) 

To the Snperbitcndciit (or Kemer) <^the Jail at ^ > ■ < ' » 

;_ ' DriMwwrVUieIfat, 2iid, Srd, as the case may be) ptiaooer in case No. 

of the Caleadar at the Staatom held befrae me on the » ^8 ... > 

hae been by wanant of thla Court, daM the day , WMairittcd 

to your ouato^ under aentcnoe of death; and a*ereM the orter of Uw Court 

of the aaid aentenee baa bean received by thla Court: 

Thb la to authorlae and lequlre you. the aaid Superintendent (or Keepw). to oaay fra aaid aenfagice 

into by the aaid to be hans^ by the neck until he 

be dead, at (Irma and ytaes ef eaeeulAMi), and to return this warrant to the Court with an endone* 
ment certUmna that the aentenee baa been executed. 

CSIven unSn my hand and the aeal of the Court, thia day of 18 . 

(Stall.) (Signature.) 


, 18 

crammitted 

Court 


XXXVI.—Warbant afteb a CoanaurAnoN of a Semtonce. 

(See secti^ 3S1 and 3SS.) 

To the Superintendent (or Keeper)* at the Jail at . , „ , 

WnsaxAS at a Si^on held on the day of 18 , 

of tnissner), the (let, Sad, Old. as the ease may be) vtboaexja tmee tko. rftoe 

CalMirfM . St the aaid Sb«»«nn . was convicted of the offence of puniafaalde undCT section 

of the iwHiaii Penal Code, and aentenccd to , and was thereupon 

oommitted to your custody: and whereas by the order of the , . 

(a duf^te of wliirii is hereunto annexed) the punishment adjudged by the oM sentence has been 
commuted to the punlabment of transportation for life (or as the ease mop oei! _ , ^ , „ 

This is to authorize and require you. the said Superintendent (or ^per), safdy to ^p the 
said (pHamer's name) in your custody in the said Jril, as by law is reoul^, mtil he sh^ be ddiver^ 
over by you to piopor authority and oustody for the purpose ox his u n d er going the punishment 
of transiportation under the said order, 

or 

it the mU/^ated sentence is one ejfimpnimment, say. after the words, " custody in the said Jail,” 
and there to carry into execution the piiniriiinent of imprisoument under the said order nccordmir 
to law." , j- I® 

tXven under my hand and the seal of the C^ourt, this day nr 18 . 

(Sea.) * Signature.) 


XXXVII.— WAHiiA^ iT TO mVY A FINE BV ATTACIIIIENT AND SALE. 


[See section 383 (2) (a) ]. 

To (name and designatim cf the Paliceojfieer or other person or persons who is or are to 

farfflVfff lbs tpomiiil)e , . 

WwEiiEAg (name and description of the offetuler) wm on the _^ day of W , 

convicted before me of the offence of (mention the offence concMy), end senta^ t o y y a fine ^ 
rupeea ; and wbeieas the said (name),.altbouflh required to pay the 

aSd line, has not paid the same or eny part ther^; _^ 

Tbia is to autnorise and require you to attach any moveaUe picpwtjr M imipiur to the sm 
(name) which may be found within the district oi ; and, u wWto (sl^ we mmipw 

^ or hours idlowed) next alter such attachment the said sum shall nM be paid (i^o^wlthh 
to sdltbe moveaUe property attached, or so much thereof as shall be sidBctent to sati^ the saU 
line, returning this warrant, wllli an endorsement centiyiag what you have daw under it, imm ed ia tely 
upon its execution* , . .a 

Given undex my ond tbe nrnl of tbe Couxtg tbis doy of 18 

(Stad.) (Signature.) 


XXXVTIA. BOHI> FOB AFFEABANCB OF OFFENDEK BF.T.KASKD FENDING IlEAUSATlON OF FINE. 

(See section 383.) 

WuBmmsa I, (name), inbabltaiit of (plaee), have been sratenced to pay a fine of rupees 
fa default m payment tliereef to undergo Imp ri s onmn et for ; and whereas the Court 

hae been to older my rdease on ocnditlon of my exeouUog a bond for my appear ance on 

#.ii® foDinrau date (or dates) namely i— ... ^ ■ 

IhoW btad nmelf to appear before tbe Court of 

loHfM dM (er datM w*™** : and in case of making default l^ieln, X 

hind nyself to forfait to His Majesty the King, Bmpeior of India, the sum of rupees 

When m bond wHh sureties is to be cxeeut^ ^— . , 

We do hereby dedare oureelvea eureties tor tbe aboyenmed _ a * . “ 

before toe Court of m foBowing date (or dated namdy n— 

J****** In M»— of his maidiig default tbercin, we bind oorsclves Jointly and 

seveiMly to forfeit to Xlis Majesty tbe King, Bmperor of India, the. sum of rupees 

* • (Signature.) 
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XXXVZU^WaBBAMT of COlOaTIfKNT rar CBBTAIN CABBS of CoMTBlfFT WHBN A Vnm 


(See section 480.) « 

To the Superintendent (er Keeper) of the JeU at . .... 

WaBUBAB at a Court holden before me on tfafe day (name and deeer^rtion Me affenaar) la the 
pTiumn (or view) of the Court oonunltted wilflil contempt; 

And whereas for subh contempt the eald (name ef ttffender) has been otUudged by the Court to 
ooy a Ana of lupeee . or in dmault to suffer elnque inqniaraiment for the 

mat ot (etafs Me number ef months or dam) i ........ 

Tbls Is to authorise require you, the Superintendent (or Keeper) of the said Jail, to receive 
the (Heme ef offender) into your ourtody. tomther with this warrant, and him qmty to kew 
in the tor Ue eaid period of (term o/imurtammeni), unless the said fine be sooner paid; and, 

on the reoelnt thueid; forthwith to set him at liberty, retuminc this warrant with an endorsement 


oetUfylng tne manner of its execution. 

Given under nv band and the seal of the Court, this 

(ffeol.) 


day of 


Tfd . 
(5!(faa<iM».) 


XXXIX.—MAOwnuxE’s on Judob’s Wabbamt of Comhitiient or Witness aBFCsiNO to ambwbe.- 

(See section 48S.) 

^ (name and description of officer of Court). 

Whereas (name and desenption), bring summoned (or broi^t before this Court) as a witness 
andthlsday required to give evidence cm an inquiry into aa alleged offence, refosed to answera cer¬ 
tain question (or certain questions) put to him toiicdiing the said alleged offence, and duly recorded, 
without alleging any Just excnise for such rcfosal, and for his contempt has been detentioa 

in custody for (lerm ef detention adjudged ); 

This is to authorize and require you to take the said (noms) into custody, and him safriy to keep 
In your cuatody for the space of days, unless in the meantime he diajQ ooneent 

to be examined and to answer the questions asked of lum, and cm the last of the said days, or forth¬ 
with on sucdi consent being known, to bring him before this Court to be dealt with according to law, 
returning this warrant with cm endorsement certifying the manner of its execution. 

Given imder iny hand and the seal of the Court, this day of 18 

(jSeal.) (Signature). 


XL.— Warrant of Ihpiuboxhent on Failubb to pay Maintenance. 

(See section 488.) 

To the Superintendent (or Keeper) of the Jail at 

WHEaEAS (name, description and address) has been proved before me to be posaeeaed of oufficient 
means to maintain his wife (neone) [or his child (name), who is by reason of (state the reason) nwahle 
to maintain herself (or bimsrif) ], and to have neglected (or refosed) to do oo, imd an order baa been 
duly m^e requiring the said (nosM) to allow to his said wife (or child) for maintenance the nwui iKiy 
sum of ruperb c : and whereas it has been fortber proved 

that the am (naaie) in wilful disregard of the said order has failed to pay rupees 
being the amoimt of the allowancK for the month (or months) c>f • 

And tbereupcm an order was made adjudging him to undergo simple (or rigorous) Inqiriacnuiient In 
the said Jail for the period of ; 

This ie to authorise and recpiire you, the eaid Superintendemt (q;' Keeper), to receive the sAld 
(name) into your cuatody In the acrid Jail, together with this warrant, and there carry Uie nld 
into execution cuzMiding to law, returning this warrant with an endorsement certifying the 
of its exeriiticm. 

Given under my hand and the eeal of the Court, this day of 18 . 

(Seal.) « (Signature.) 


XU.—Wabbaht to enforcb the payment of Maintenance by Attachment and Sauc. 

(^ seelton dSg.) 

To (name and designation, ef the PoHee-effieer or other person to sneeuts Me teamnt.) 

Whbbbas an order has been duly nude requiring (name) to aUow to hie wifo (or AMid ) for 
maintenance the monthly sum of rupees , and whereas the said (name) in wilfol 

disregard of the eeid order bae folmi to pay rupees , beiiig the amount ctf the 

aUowancs tor the month (er months) ot ; 

TUs is to authorise and require you to attoesh anycDioveable pxopetts!*bekinging to the — 
(name) wfafob may be found within the cUatrict of * , andu within (btafo 

Me number ef dam or houre eHoBoed) next after sucdi attocdinient the said sum riiaii not be (er 
forthwith), to sen the moveable property attaebed, or so mucib thereof as shrij be nmnUmt to aotiaiy 
the said sum, retotniiig tbie warrant with fot endoiaement eertUying wfoit yem liam.doiM ft, 

immediately upon its execuUon. 

Given under my band and the seal of the Court, this day. of 18 

(Seal.) (Signaturs.) 
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XLH.—Bond and Baid-bond on a Pbeuiunaby Xnquiby bbvorb a MAomBAn. 

{Se» Aacffom 498 and 499.) 

I, (iiame)i of (ptoct), bdiig brou^t before the Magistrate of (os Me com nuqf be) otuaged with 
the onlenoe of • aral requGed to give seonrity for niy attendanoe In his Court and at the 

Court of Sesrion, if required, do Mm to attend at the C^rt of the sold Magistrate on every 

day of the prellmlnaty UHiuirY into the nJd charge, and. ahould the ease be sent for trial by the Genet 
of Session, to be, and snpear.Defora the said Court when called upon to answer the charge against me ; 
and.inoaseofmymoldngdaiuilther^.lMiid myself to forfeit to Her Majesty the C^foeen. Emptess 
of Ipdla, the sum of rupees . 

Dated this day of 18 . ' 

* 

I hereby dedaxe myadf (or we Jointly and severally dedare ourselves and each of ns) surely 
(or surqdes) for the sold (nomd tiiat he shall attend at the Court of on every day of the 

prdlmraBry iruialry into the ollienoe charged against him, and. should the eaae be sent for trim 1^ the 
Court of Sesdaiu that he shall be. and appear, before the said Court to answer the diarge against Mm. 
and. In case of his maldng default therein, I bio^ myself (or we bind oursdves) to forfeit to Ifer Majesty 
the Queen, Empress of India, the sum of rupees 

Doted this • day of 18 . 

_________________ {SignUtun.) 

TOJIXt—'WABXJOn to DISCHABOK A PEBSON nSTBISONUD ON FAItiOBB TO GIVE BECUBITY 

(See aeOion 600.) 

To the Superintendent (or Keeper) of the Jail at 

(or other officer in loAoee custody die perso is). 

WmtBEAS (name and deaeration ii prisoner) was committed to your custody under warrant 
of this Court, dated the day of . and has since with his surety (or 

sureties) duly exeouted a bond under section 499 of the Code of Ctimlmd Procedure; 

This is to authorise and requite you forthwith to diseharge the said (name) from your custody, 
unless he ts UaUe to be detained for some other matter. 

Given under my hand and the seal of the Court, this day of 18 

(Seal.) (.S'(gnate».) 


XUV.—^Warbant of Attacbubnt to enfobcb a Bond. 

(See section 614.) 

To the PoIioeHifficer in charge of the Polioe-statfam at 

Whereas (name, dmeription and address o/ person) has foiled to appear on (mention Me occasion) 
pursnant to his recognisance, and has by such dcsfoult forfeited to Her Majesty the Queen, E m pre s s 
of India, the sum at rupees (Me penalty in the bond ); and whereas the said (name qf pereon) h^ on 
due iwtloe to him, foiled to pay Uie said aura or show any sufficient cause why payment should not be 
enforoed againat Mm; 

TMs Is to authorise and require mm to attaob any moveaHe property of the said (name) that 
you may find wUhin the district of , by seizure and detention, and, if the s^ amount 

be not paid within three days, to aell the property so attaobed or so anudi of it as may be sufflMent 
to realise the amount aforesHO, and to make return of ^at you have done under this warrant imme¬ 
diate upon its execution. 

Given under my hand and the seal of the Court, tMs day of 18 . 

(SmI.) (Signatuie.) 


XLV.—Notice to Surety on Breach of a Bono. 


(See section 614.) 

To * of 

Whereas on the day of 18 .you became 

surety for (name) of (place) that he should MPear before this Court on tbe day<rf 

and bound younielf In defoult theieitf to fotfolt the sum of rupees 
to IteMhJesW the Queen, Bnmress of India; and whereas the said (n am e ) haafoiled to appear before 
this Court apa tqr reason of suon defoult you have fodUted the aforesaid oum of rupees 

Yon ow hereby requlxed to pay the said penalty or show eaiiBe,ii!ithla dayaftam 

this datei^sniy pqrment of the said sum shouul not be enforoed ogauist yon. 

GtvoB under my hand and the scnl of the Court, this day of 18 « 

(SfaL) (Signature.) 


XLVl —^No^cb to Surety orsFOnramiRE of Bond foe Good Behaviour. 

(See section 614.) 
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You axe liereby required to pay tlM mid penalty of nipcM 
witbln days why it abould not be paid. 

Given under my bond and tho iKsal of the Court, this 
(Seat.) 


, or to wbow < 


day of 


. 18 . 
(Sfignature.) 


XLVn. —^Wahrant of Attachhent Aoainbt a Sumtrv. 

(See eeetion S14.) 

To ot 

WeBBBAfl (name, deeeriplUin and addreae) has bound himself oa surety for the appearanee of 
(menMon ike eondUUm of the bond), and the said (name) has made dafauU, and thereby forfeited to 
Her Majwty the Queen. Umpiess of India, the sum of rupees (Ms peneitH 



XLVUI.-^WABBAN'r OF CoiaOTMENT OF TUB SURETY OF AN ACCUSED PERSON AOMmSD TO BAIL. 

(See eecHon 614.) 

To the Superintendent (or Keeper) of the Uvil JaU at . 

Whereas (name and deecnptum of eurety) has bound himself os a surety for the appearance of 
(slate Ms eomhlton of the bond) and the said (name) has therein made default whereby the penalty 
mentioned in the sw bond has been forfeited to Her Majesty the Queen, Empress of India; and 
orbmem the said (name of emety) has, on due notiee to him, foiled to pay the said sum or show any 
sufBcient cause why payment, uiould not be enforced asainst him, and the same cannot be rcooveied 
by aUnobment and awe of mdveable property of bis, and an order has been made for his Imprisonment 
in the Civil Jail far (epeeHif the period ); 

This is to authoriM iM require you, the mid Superintendent (or Keeper), to receive the said 
(name) into your custody with tlda warrant and him miely to keep in the said Jail for the said (term 
ofimpateanment), and to retuni this warrant with an endorsement eeriUying the manner of its eaeoution. 

Given under my hand and the seal of t^e Court, this iloy of „ ■»-. 18 . 

(Seal.) (SignaiureJ) 


XLCC^NoncB TO the Pbincifal of Forfbitube of a Bond to keep the Peace. 

(See aeelion 614.) 

Xo (name, deeeripSan and addreee). 

^ Whebeab on the day of 18 . you entered into a bond not to 

oommlt, etc., (as in the bond), and proof of the forfeiture of the same has been stven before me and 
duly reoorded; 

You are hereby called upon to pay the sold penalty of rupees , or to show cause 

before me within days why payment of the saiiM should not be enforced you. 

Doted this day of 18 . 

(iSmI.) (Sigmdmre.} 


L.—WABBAMT TO ATTACB TEE PBOFEETV of THE PniNaPAL on BBBACH OF A Bond TO KEEP TOE Peace. 

(See eeetion 614.) 

To (name and deeignaiionqfPoliee.o/j/Jcer),Ht the Pdlicoatationot , 

Whebeab (name and deeaription) did on the * day of* 18 , 

into a bond for the sum of rupem binding hfanself not to comoiit a breach of the 

eto., tes in Ms bmed), and proof of the foifoltuie of the said bond has bwn given brfore me and duly 
■eootned t and wheteaa notiee bm been mven to the aaid (name) oalllng upon him to show cause why 
the said sum should not be paid, and be has foiled to do so or to pay the ooid sum; 
i. Thla Is to autbotiM and require you tp attach by aeisure moveable pnqwrty behniglag to tha 
said (nssas) to the vMue of rupem whlidi you may And within tlw district of 

and if the said sum be not paid within , to sell the property ao attached, onso «»w«ch 

ofdt ds may be suAlclent to realise the same t and to make setuin of what you have done under 
wanant Immediately upon its eaecution. 

Given under my hand and the seal of the Court, this dayof 18 .. 

(4aal.) • (SiffnaAirv,) 

-L_ • 


LI,— .WaBBAMT of lUPBISONllENT ON BREACH OF A BOED TO KEEP THE PEACE. 

(See eeetion 914.) «• 

Tothe Snperintomietit (or Keeper) of the OlvllJail at 

Whereas proof has been given before me and duly leooided that bionif and deeeripHon) bos 
oommlttad a bteaeb of the bond entofod Into by Mm to keep tho peaee, wteiifoy ha baa forfoltad to 
Bn MQeir^ the Queen, Bmi»em of India, the sum of tupecB i End: wbateaa the eald > 
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(iMNW)liM failed to pifftiMaald mm or to diow eanse wbjr the nid nun aliotdd not be 
duly celled upon to <b n>, end psyment thereof oennot be ' ' ~ 


Hd upon to do n>. end payment tnereor cannot k enzoroed by attachment of bia moveaNo 
and an order baa been made for the impiiaonment of the laid (name) In the Civil Jail iot 
d of (ImM ^priaoMamf).* 

^ia to to authortoe and require you, the aaid Superintendent (or Kreper) of the eaid Civil Jail, 
to reerfve the eaid (name) into your euatody, together with thia warrant, and him aafely to ket^ in the 

>/impnaonnMnf), and to return that warrant with an endoraement 




oald Jail for the aaid period of (term ej 
eeatttylng the manner of Ita eneontlon. 

Given under my band and the aeal of the Court, this 
(Ami.) 


day of 


18 . 

{Stgnahm,) 


Ulr—W arrant or Attachment antj saui on FoRVEiTuns or Bond fob Good Bed,vviocb. 

{See eeetim S14.) 

To the FoUce-offlcer in diarve of the Pdiee-BtaUon at • 

Wherbas (name, deMervtddn and addreet)%d, an the day of 18 , give 

security by bond in the sum of rupees ^r the good behaviour of (name. rle.,o/the prindyol) 

and proof baa been given before me and duly recorded of the conunlasion by the oaud (noaw) of tbe 
offence of whereby the said bond hm been forfeited; and whereas nouoe baa beat 

dven to the said (name) oaUing upon him to show oauae why the aaid sum ahould not be paid, and he 
noa foOed to do so or to pay the aaid sum; 

Thia is to authorise and require you to attach by aeisure moveable property belonging to tbe 
said (name) to the value of rupees' which you may find within the district of 

and, if the aaid sum be not paid within , to sell tbe property no attached, or so much 

of it aa may be sufficient to realise tbe same, and to tziake return iff wnot you have done under this 
warrant Inunediately upon Ita esecution. 

Given under my hand and the seal of the Court, this doyof 18 • 

(Seat.) (Signature.) 


Llll.—^W arrant of iMPBiaaMMBNT oh Forfritobb of Bono for Good BsHAVioaB. 

(dSee aectfon SJ4.) 

To the Superintendent (or Keeper) of the Jail at , 

Whereas (name, diaeripton and addrew) did, on the diqrof 18 . 

give aeeuiity by bond in the aum of rupees for the good behaviour of (name, ele., qf, 

the prineipal), and proof of the breach of the said bond has been Aven before me and duly recorded, 
whereby tbe said (name) has forfeited to Her Mairsty the Queen, Empress of India, the sum of rupees 
, and whereas be has failed to pay the said sum or to show cause why the said sum 
ahould mt be paid although duly called upon to do so, and payment thereof cannot be enforced 
attachment of bis moveable propMy, and an order bos been made for the in^rtoorunent of the said 
8y (name) in tbe Civil Jail for the period of (term ef imprieonmenl ); 

This to to authorize and require you, the Superintendent (or Keeper), to receive the sold (name) 
Intoyourcustody, together with Ibis warrant, and him aafely to keep infbe said Jail for the said period 
of (torm ef impritowmetd), returning this warrant with aa endorsement oortifying the manner of its 
eseoutlon. 

Given under my hand and the seal of tbe Court, this day of 

(Seta.) 


18 . 

{Signature.) 



SUMMARY 


Befobe the establishment of Courts of criminal and civil jnstice 
b 3 r the East India Company, the MahomedICn power had its own cri¬ 
minal law. In the beginning the Courts were guid^, in criminal 
matters, by the Mahomedan criminal law. In 1778 the British Parlia¬ 
ment enac^ted the Ululating Act,^ which provided for the form of 
government in India. A Supreme Court was established in Calcutta, 
and later on such Court was established in Madras in 1800, and in 
Bombay in 1828. In 1781 another statute was passed recognizing 
provincial Courts independent of the Supreme Court, and investing 
the Governor General in Council with appellate jurisdiction and with 
pow^ to frame Regulations for thes^ Courts. Regulations applicable 
to Bengal were passed by the Governor General in Council, and those 
wplicable to the Madras Presidency by the Ck>vemor in Council of 
fort St. George, and to the Bombay I^esidency by the Governor in 
Council of Bombay. L^slation by Regulations continued up to 1884. 
The Supreme Courts mostly applied English law and procedure in 
matters civil and criminal. The mofussil Courts were guided by the 
Regulations of Government, and when there was no R^[ulation they 
proceeded according to justice, equity and good conscience. 

In 1888 the Governor General in Council was empowered by 8 & 
4 WilL IV, c. 85, to l^slate for the whole of British India, i.e., for all 
persons whether British or native or foreigners; for all Courts estab¬ 
lished by Charter or otherwise; for all places within the territories of 
British India. The Regulations made under the previous statutes 
w^re replaced by Acts. This statute provided for the appointment 
of the Indian Law Commission ’* mainly with a view to co^y Indian 
laws and procedure. The most prominent member of the Indian Law 
Commission was its president. Lord Macaulay. The Commission 
dealt with substantiye criminal law and with procedure of Courts. 
It made a series of reports which were transmitted to the Court of 
Directors. The Indian Penal Code, which is a monument to the genius 
of Lord Macaulay, was prepared in 1887, though it came into operation 
on January 1, 1862. * 

In 1847 the Indian Law Commissioners were instructed to prepare 
a scheme of pleading and procedure with forms of indictment adapted 
to the provisions of the Penal Code. It was prepared in 1848. 

Owing to the great dday in examining the measures recommended 
by the Indian Law Commissioners, a Roy^ Commission was appointed 
in England in 1868* to examine and consider the recommendations and 
the draft enactmmts of the Indian Law Commissioners, and second 
Commission was appointed in 1854. The draft of the Criminal Pirocedure 
Code, was examinra and revised by the Commissioners appointed in 
1854. Th^ prepared a draft Code whi<di was presen(|bd to Parliament 
in 1866, azid intraduced into the Legislative Council of the Ckiverhor- 
General by Sir Barnes Peacock in 1857. It appeared on the Statute 
Book as Act XXV of 1861, and came into force on January 1, 1862. 
Originally, it applied to the territories subject to general Regulations, 

18 Geo. in, c. 03. ■ By 16 4; 17 Vie., c. 95 * * ^ 
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and was gradually extended to other territories of British India, barring 
the presidency>towns. was considerably amended by Act VIII of 
1869. Both th^e Acts were repealed by the Criminal Procedure Code 
of 1872 (Act X of 1872). This Code, like its predecessor, did not aroly 
to the High Courts and the Chi^ Courts of the Punjab, and the Pre¬ 
sidency^ Magistrates* Courts in Calcutta, Madras and Bombay. The 
several Acts TOveming the procedure of High Courts were repealed 
and replaced by the High Courts Criminal Procedure Act (X of 1876 
which reflated the procedure of the High Courts in the exercise of 
theix''*original criminal jurisdiction. The Presidency Magistrates Act 
(IV of 1877) was enact^ to r^^ate the procedure of ^e Courts of 
Magistrates in the presidenc^^towns. Several provisions of these 
thi^ Acts—X of 1872, X of 1875 and IV of 1877—were similar though 
not couched in the same language. It was, therefore, thought de¬ 
sirable to consolidate the three Acts into one single Code of Criminal 
Procedure for the whole of British India, and Act X of 1882 was there¬ 
fore passed repealing these three enactments. The Criminal Procedure 
Code of 1882 remained in force for sixteen years. It was repealed* 
and consolidated by Act V of 1898. The Criminal Procedure Code 
of 1898 has undergone radical changes by Act XXIII of 1928, and 
though it was suggested to replace it by a new Code, the Legislature 
has l^ought it desirable to maintain it with many additions and altera¬ 
tions by several amending Acts. 

The substantive criminal law is contained in the Penal Code, 
which defines offences and provides for punishments. The Code of 
Criminal Procedure has been framed to supplement the Pcaial Code 
by rules of procedure for preventing offences and bringing offenders 
to justice. ** The great object of penal law being the prevention of 
offences by the example of puni^ment, the intent of all Codes of 
Procedure is to ^isure this end; therefore, evmiy system must be im¬ 
perfect, which permits the form to defeat the substance of the law, 
and suffers a criminal ever to escape punishment from any ddPect of 
form in his prosecytion.*** The Criminal Procedure Code specifies 
the jurisdiction of several Courts in which offenders may be prosecuted 
and explains the procedure which should be followed at various stages 
of an inquiry, tri|d or any other proceeding. But the Criminal 
cedure Ci^e is oot pure adjective law (i.e., law of procedure). There 
are several chapters dealing with matters which pa:^ke of the nature 
of substantive law—Cliapter IV, VIH, XIH, XXXVI, XXXVII, 
and XLUI. 

The Criminal Procedure Code is divided into nine Parts. Psurt I 


contains preliminary matter; Part n deals with the constitution and 

g owexs of Cou^ and cKffices; Part HI embodies general proiysions; 

4rt IV treatsV>f preventiov of offences; Part V deals with informa¬ 
tion to the p<dice and their powers to investigate; Part VI, with pro- 
ceedin gs ip prosecutions; Part Vn, with appeal, reference and revision; 
Part VIII, with special proceedings; and Part IX gives supplementary 
provisions. • . 


* Louisiana Penal Code, Art. 8. 
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PART I. 

PREUMINABY. c 

The Criminal Procedure Code extends to British India; but it 
Chapter I. does not affect— 

(1) afiy special or local law; 

(2) any special jurisdiction or procedure prescribed by any law. 

it does not apply to— ' 

(1) the Commissioners of Police in Calcutta, Madras and Bombay; 

(2) police in the towns of Calcutta and Bombay; ** 

(8) heads of villages in the Madras Presidency; and 

(4) village police-officers in the Bombay Presidency (s. 1). 

The definitions and explanations of cerlnin words given in the 
Code are adhered to throughout the Code (s. 4). 

Offences under the Penal Code are investigated, inquired into 
and tried according to the provisions of the Criminal Procedure Code. 
Offences imder any other law are dealt with similarly, but subject to 
any enactment r^ulating the manner or place of investigating, inquir¬ 
ing into, or trying such offences (a. 5). 

PART II. 

Constitution and Powers of Criminal Courts and Offices. 

A. —Glasses of criminal Courts.—There are six different classes 

Chapter II. of Courts. 

(1) High Courts; 

(2) Courts of Session ; 

(8) Piesidency Magistrates; 

(4) First Class Magistrates; 

(5) Second Class Magistrates; and 

ra) Third Class Magistrates (s. 6). 

B. —Territorial Divisions.—^Every province (excluding presi¬ 
dency-towns) is a sessions division, or consists of sessions divisions. 
Every sessions division is a district or consists of districts. Ev^ 
presidency-town is a district. The Provincial Government may alter 
the limits or the number of such divisions^ and districts (s. 7). It 
may divide any district into sub-divisions dr alter tlie limits of any 
sub-division (s. 8). 

C. —Courts outside presidency-towns.—(1) Court of Ses¬ 

sion.—Every sessions division has a Court of ^sion presided over 
by a Sessions Judge. Additional Sessions Judge and Assistant Sessions 
Judge are also appointed to exercise jurisdiction in such Court. A 
Sessions Ju(^e of one division may be appointed Additional Sessions 
Judge of another division (s. 9). * • • 

(2) District Magistrate.—In every district outside the presi¬ 
dency-towns the Provincial Government appoints a first class Magis¬ 
trate who is called the District Magistrate. Any Magistrate of the 
first class may also be appointed as an Additional District Magistrate 
and he exercises aU the powers of a District Magistrate (st 10). An • 
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ojfficer temporarily succeeding to a vacancy in the office of a District 
Magistrate exercises aU the powers, and performs all the duties, of 
a District Ma^strate (df 11). 

(8) Subordinate Magistrate.—The Provincial Government 
appoints first, second, or Jbhird class Magistrates in a district and such 
Government or the District Magistrate defines the^ areas within which 
they are to exercise their jurisdiction and powers (s. 12). The Pro¬ 
vincial Obvemment may put any Magistrate of the first or second class 
in charge of a sub-division and relieve him of that charge. (It may 
del^hte such power to the District Magistrate.) Such Magistrates 
are called Sub-divisional Magistrates (a. 13). 

(4) Special Ma^lstratel.—The Provincial Government may 

confer the powers of the first, second or third-class Magistrate on any 
person for dealing with particular cases in any area outside the pre¬ 
sidency-towns. Such M^istrates are called Special Magistrates and 
are appointed for prescribed terms. Such powers are not conferred 
on any police-officer below the grade of Assistant District Superinten¬ 
dent; and they are only conferred on a police-officer for • 

(a) preserving the peace, 

(b) preventing crime, 

(c) detecting and detaining offenders in order to bring them 
before a Magistrate, and 

(d) for performing any duties imposed by any law (s. 14). 

(5) Benches of Magistrates.—^The Provincial Government 
may, outside the presidency-towns, 

(a) direct any two or more Magistrates to sit together as a Bench, 

(b) invest such Bench with the powers of the first, second or 
third class Magistrates, and 

(c) direct it to deal with such cases within certain limits.— 
Every such Bench exercises the powers of the Metgistrate of the highest 
class who is its member (s. 15). 

The Provincial Gk>vernment or the District Magistrate makes 
rules for the guidan^ of such Bench of Magistrates in respect of— 

(a) the classes of cases to be tried; 

(b) the times and places of sitting; 

(e) the constitution of the Bench ; 

(d) the moae of settling differences of opinion between the Magis¬ 
trates (s. 16). 

Subordination of Magistrates and Assistant Judges.—^All 
Magistrates and all Benches in a district are subordinate to the District 
Magistrate who gives orders as to distribution of business among such 
Magistrates and Benches. Every Magistrate (other than a Sub-divi¬ 
sional Magistrate) and every Bench in a sub-division is subqgrdinate 
to, the Sub-divwional Magistrate, subject to the general control of the 
District Magistrate. All Assistant Sessions Judges are subordinate 
to the Sessions Judge in whose Court* they exercise jurisdiction, and 
who distributes work among them. If the Sessions Ju(^ is unavoid¬ 
ably absent or in^pable of acting, he may make provision for the dis- 
^XMud of any urgent application by an Additional or Assistant Sessions 
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or if there is none such, by the District Magistrate. Neither 
the District Mi^strate nor the Magistrates or Benches are subordi¬ 
nate to the Sessions Judge except in certain^natters specificaUy stat^ 

^ 8 . 17 ^. 

D.—Courts of Presidency Magistrates.—^The Provincial Go¬ 
vernment appoints a sufficient number of Preradency Magistrates in 
ttudi presidency-town, and one of them is appointed the Chief Pre¬ 
sidency Magistoate. The powers of a Presidency Magistrate under 
the Code are exercised by the Chief Presidency Bfagistrate, or a salaried 
Presidency Magistrate, or any other Presidency Magistrate specially 
empowered, or by any Bench of Presidency Magistrates. A P^i- 
denc^ IMbgistrate may also be appointed for a prescribed term. The 
Provmcial Gkiveniment may appoint any perscxi as an Additional Chief 
Presidency Bfogistrate (s. 18). Any two or more Pr^idency Ma|^s- 
tra^ may sit together as a Bench subject to any rules made by the 
Chief Presidency Magistrate (s. 19). 

Every Presidency Magistrate exercises jurisdiction— 

(а) in aU plac^ within the presidency-town; 

(б) within the limits of the port of such town; and 

(e) within the limits of any navigable river or channel leading 
thereto (s. 20). 

The Chief Presidency Magistrate excircises all the powers conferred 
<»n him by this Code and makes rules,with the sanction of the Pro- 
\incial Government to r^uhite— 

(1) the conduct and distribution of business in the Courts of 
other Magistrates; 

(2) the times and places at which Benches of Magistrates arc 
to sit; 

(8) the constitution of such Benches; 

(4) the mode of settling differences of opinion arising between 

Magistrates; * 

(5) any other matter which could be dealt with by a District 
Magistrate under his powers of control over subordinate Magistrates 

( 8 . 21 ). * 

E.—Justices of Peace.—Every Provincial Government may 

appoint persons residing in British India and who are not fori^n 
subjects to be Justices of the Peace for the territories notified bv 
them (s. 22). 

The Judges of High Courts are ex-oificio Justices of the Peace for 
the whole of British India. Sessions Juc^^s and District Magistrates 
arc Justices of the. Peace for Ihe territories administered by t^p Pro¬ 
vincial Government under whicdi. they are serving. Presidency Magis¬ 
trates are Justices of the Peace for the presidency-towns (s. 25). 
Powera of Courts.—^A.—Offences (cognizable each Court, 

Chapter lU. Offences under the Penal Code. —^These may oe 
tried by (1) tim IBgh Court, (2^ the Court of Session, or (8) any other 
Court having jurisdiction to try them (s. 28 ). 

Offences under other taws* —^ese arc tricSd by the Courts 
meniiotied in ffiose laws; and where no such Court is mentioned, by 
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the Court or by any Court constituted under this Code which has 
jurisdiction to try such offence (s. 29). 

European British sn|>Ject. —A M^strate of the second or third 
class has only power to inquire into or try an offence wlddi is punish¬ 
able with fine not exceedii^ fifty rupees whore the accused is an Euro¬ 
pean British subject and claims to be tried as such (a. 29A). 

Juvenile offenders. —A person who is under the age of fifteen 
years and who has committed an offence not punishable with death 
or transportation for life may be tried by a District Magistrate, or 
a Chi^ Presidency Magistrate, or by any Magistrate specially empower¬ 
ed to exercise the powers under s. 8 of the Reformatory Schools Act. 
In any area in which this Act has been repealed, the youthful offender 
may be tried under any other law providing for the custody, trial or 
punishment of such offender (s. 29B). 

Specially empowered Magistrates. —^In the Punjab, Oudh, 
the Central Provinces, Coorg, Assam, and Sind, and in those parts 
of other provinces in whi^ there are Deputy Commissioners or 
Assistant Commissioners, the Provincial Government may invest the^ 
District Magistrate or any first class Magistrate with power to try all 
offences not pimishable with death (s. 30). 

B.— Sentences which may be passed by Courts of various 
classes. —A High Court may pass any sentence authorized by law. 

A Sessions Judge or an Additional Sessions Judge may pass 
any sentence authorized by law, but sentence of death passed by 
him is subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence authorized 
by law, except a sentence of— 

(1) dea&; 

(2) transportation exceeding seven years; 

(8) imprisonment exceeding seven years (s. 31). 

Similar sentence may be passed by a District Magistrate or a first 
class Magistrate specially empowered (s. 34). 

Magistrates may pass the following sentences combining any 
of the sentences which they are authorized by law to pass :— 

f (a) Imprisonment not exceeding 
Presidency Magistrates and first f two years, including solitary con- 

■{ finement; 

(b) fine not exceeding Rs. 1 ,000; 

I, (c) whipping; 

(a) Imprisonment not exceeding 
six months, including solitary con¬ 
finement ; 

(b) fine not exceeding Rs. 200; 
(e) whipping if specially an- 

l^powered; 

(o^ Imprisonment not exceeding 
one month; 

(b) fine not exceeding Rs. 80 
lia. 32). 


class Magistrates. 


Second class Magistrates. 


Third class Magistrates. 
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Sentence of imprisonment in default of payment of fine.— 
A Magistrate may award such term of imprisonment in default of pay¬ 
ment of fine as is authorized by law. Such* imprisonment may oe in 
addition to a substantive sentence of imprisonment for the maxi m u m 
term awardable by the Magistrate under a. 82. But— 

(1) The term of imprisonment in default of payment of fine 
must not be in excess of the Magistrate’s powers under the Code. 

(2) Where imp risonment has been awarded as part aS> the sub¬ 

stantive sentence, the period of imrisonment awarded in default^ of 
payment of the fine shall not exceed one-fourth of the period of im¬ 
prisonment which such Magistrate is competent to inflict as punish¬ 
ment for the offence otherwise than* as imprisonment in default of 
payment of fine (s. 33). * 

Sentence upon European British subjects.-^a) A Court of 
Session cannot pass on any European British subject any sentence 
other than a sentence of death, penal servitude, or imprisonment with 
or without fine, or of fine; 

(b) a District Magistrate or a first class ll^Iagistrate camot pass 
on any European British subject any sentence other than imprison¬ 
ment which may extend to two years, or fine which may extend to 
Rs. 1,000, or both (s. 34A). A senteiira of trai^portation or whipping 
cannot be passed on an European British subject. 

Gonvlctloii of several offences at one trial.—^In such a case 
the Court may, subject to thi provisions of s. 71 of the Penal Code, 
sentence the offender to the several punishments prescribed therefor 
which it is competent to inflict. If the punishments consist of im¬ 
prisonment or transportation, it may direct the order in which they are 
to run unless they axe directed to run concurrently. Where the sen¬ 
tences are consecutive it is not necessary to send the offender before 
a higher Court becau^ the aggregate pimishment is in excess of that 
which the Court is competent to inflict on conviction of a single offence. 
But— , . 

(1) the offender shall not be sentenced to imprisonment for 
more than fourteen years; 

(2) the aggr^ate punishment shall not exceed twice the amount 
of punishment which a M^strate (other than a Mi^strate specially 
empowered under s. 84) is competent to inflict. 

For the purpose of appeal, the aggregate of consecutive sentences 
is deemed to be a single sentence (s. 35). 

C. —Ordinary and additional powers.^—^The “ ordinary powers ” 

of all grades of Magistrates are specified in the third schedule (s. 36). 
The Provincial Government or the District Magistrate may invest 
Magistrates with additional powers specified in the* fpurth schedule 
(as. 37, 38). • < 

D. —Conferment, continuance and cancellation of powers.— 
Powers may be conferred on Magistrates by nammg them, on in virtue 
of their office, or by their official titles. The order takes effect from the 
date on which it is communicated to the Magistrate (s. 39). The 
Magistrate invested with such powers continues to exeredse them even , 
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when he is transferred to another place (s. 40). 

The Provincial Government may withdraw powers conferred on 
any person by it or by dhy subordinate officer. The District Magis¬ 
trate may likewise wi^draw any powers conferred by him (s. 41). 

PART III. 

. Genkbal Provisions. 

Aid to Magistrate and police. —Every person is bound to assist 
Chapter IV. a Magistrate 5r police-officer demanding his aid— 

(1) in the taking or preventing the escape of any person whom 
the M^strate or police-officer Is authorized to arrest; 

(2) in the prevention or suppression of a breach of the peace; 

(8) in the prevention of any injury attempted to be committed 

to any (a) railway, (6) canal, (c) tel^raph, or (d) public property 
(s. 42). 

Aid to a person executing a warrant.—When a person other 
than a police-officer is executing a warrant, any person may aid iif 
its execution (s. 43). 

Information of certain offences.—(1) By public.—Every 
person aware of the commission or intention to commit the following 
offences, under the Penal Code, is bound, in the absence of any reason¬ 
able excuse, to give information to the nearest Magistrate or police- 
officer ;— ^ 

(1) Certain offences against the State (ss. 121, 121 A, 122, 128, 
124, 124A,. 125, 126, 180). 

(2) Unla\^ul assembly (ss. 143, 144, 145). 

(8) Rioting (s. 147) with weapons (s. 148). 

(4) Murder (ss. 302, 803). 

(5) Culpable homicide not amounting to piurder (s. 804). 

(6) Theft with preparation to cause death or hurt (s. 882). 

(7) Robbery and its aggravated forms (ss. 892, 898, 894, 897, 898). 

(8) Dacoity apd its aggravated forms (ss. 895, 896, 897, 898, 
899, 402). 

(9) Mischief by fire or ^plosive substance (ss. 485, 486). 

(10) House^Jtrespass to conunit offence punishable with death 
(s. 449) or transportation for life (s. 450). 

(11) Lurking house-trespass or house-breaking by night and its 
aggravated forms (ss. 456, 457, 458, 459, 460) (a. 44). 

(II) By village-headmen, accountants, landlords.—^Every 
(a) ^lage-headman, (b) village-accountant, (e) village-watchman, (d) 
village-police-officer, (e) owner or occupier of land and his agent, and 
(/) every offlcej collecting revenue or rent of land for the Crown yr Court 
of Wards, is bound to commilnicate to the nearest Magistrate, or police- 
officer in charge of a police-station, any information respecting— 

(1) athe permanent or temporary residence of any notorious re- 
edver or vendor^ of stolen property in the village; 

^ (2) the resort to any place within, or passage through such village 

of a thugi robber, escap^ convict or proclaimed offender 
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(3) the commission or intent to commit in the village any non> 

bailable offence or the offences of unlawffil assembly (ss. 148, 144, 145) 
or rioting (ss. 147, 148); ^ 

(4) (a) the occurrence in the village of any sudden, unnatural, 
or suspicious death; (b) the discovery of any corpse; or (e) the dis¬ 
appearance of any person in such suspicious circumstances that a non- 
bailable offence is committed in respect of him; 

(5) the commission or intention to commit at a place outside 
British India near such village any of the following offences under the 
Penal Code :— 

(i) Coinage offences (ss. 231, 282, 288, 284. 285, 286, 287, 288). 

(ii) Murder (s. 802). * 

(in) Culpable homicide (s. 804). * 

(tv) Theft with preparation to cause death or grievous hurt 
(s 382). 

(n) Robbery and its aggravated forms (ss. 892, 898, 894, 897,898). 

(vi) Dacoity ahd its aggravated forms (ss. 895, 896, 897, 898, 
399, 402). 

(vn) Mischief by fire or explosive substance (ss 485, 486). 

(viii) House-trespass to commit offence pumsif&ble wito death 
(s. 449) or transportation for life (s. 450). 

(ice) Lurking house-trespass or house-breaking by night and its 
aggravated forms (ss. 456, 457, 458, 459, 460). 

(x) Offences relating to durrency-notes and bank-notes (ss. 489A, 
489B, 489C, 489D). 

(6) Any matter likely to affect (a) the maintenance ctf order, (5) 
the prevention of crimes, or (e) the safety of persons or property res¬ 
pecting which the District Ma^strate has directed him to communicate 
information (s. 45). 


A.—^Arrest generally.—The police-officer or person making the 
Cha ter V arrest touches or confines the b^y of the person 

^ ' to be arrested, unless he submits to the custody 

by word or action. If he forcibly resists or attempts to evade the 
arrest, force may be used to effect the arrest, but he cannot be killed 
if he is not accused of an offence punishable with death or transporta¬ 
tion for life (s. 46). If he has entered intq, or is ]nthin, any place, 
the person in chai^ of the place must allow free ingress and afford 
all facilities for a search (s. 47). If such ingress cannot be obtained, 
then any outer or inner door or window of any house or place may be 
broken op^ to obtain admittance. But if such place is an apartment 
in toe occupancy of a zanana woman who does not appear in public, 
notice to withdraw is given before breaking it op<m and entering it 
( 8 . 48 ) 4 . The police-officer or other person autoorizedt to arrest may 
break open any outer or inner door or 'vHndow of anf place in order 
to liberate himself (a. 49). The person arrested is not subjected to 
unnecessary restr^t (s. 50). * Where he is not admitted to bail he 
may be seardied and ^ articles other than necessary wearing-apparel 
found upon him may be placed in safe custody (s. 51).* In the cas^ 
of a Woman toe search is made by another woman (s. 52). *Auy wea« 
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pons about the person of the arrested person may be seized and delivered 
to the Court or officer before which or whom he is produced (8. 53). 

B;—^Arrest withoift warrant.—(I) By a police-officer.— 
Any police-officer may, without a warrant, arrest— 

(I) any person concerned in a ^gnizable offence, or against whom 
a complaint has been made, or credible information has been received, 
or a suspicion exists, of his having been so concerned; 

{2) *any person in possession of any implement of house-breaking; 

(8) any proclaim^ offender; 

(») any person in possession of anything suspected to be stolen 
property or who may be suspected of having committed an offence 
with reference to it; * 

(5) any person obstructing a police-officer in his duty or escaping 
from lawful custody; 

(6) any deserter from the Army, Navy, or Air Force; 

(7) any person concerned in an offence committed outside British 

India and for which he is liable to be appr^ended imder any extradi¬ 
tion law or the Fugitive Offenders Act; < 

(8) any released convict committing a breach of any rule made 
under s. 565 (3) ; 

(9) any person for whose arrest a requisition has been received 

from another police-officer authorized to arrest him without a warrant 
(s. 54>; • 

(10) any person who has committed a non-cognizable offence 
in the presence of the police-officer and refuses to give his name and 
1 ‘esidence or gives a false name or residence. [Such person is released, 
when his tme name and residence have been ascertained, on his execut¬ 
ing a bond to appear before a Magistrate. If the true name and re¬ 
sidence of such person are not ascertained within 24 hours from the 
time of arrest or if he fails to execute the bond^ he is forwarded to the 
nearest Magistrate.] (s. 57); 

(II) any person designing to commit a cognizable offence which 
cannot be otherwise prevented (s. 151). 

(12) any person whose suspension or remission of sentence has 
been cancelled by the Provincial Government owing to his failure to 
fulfil any condition [s. 403 (3) ]. 

Any officer ih charge of a police-station may arrest without a war¬ 
rant— 

(1) any person taking precautions to conceal his presence with a 
view to commit a cognizable offence; 

(fi) any person, who has no ostensible means of subsistence, or 
who cannot give a satisfactory account of himself; 

(8) any person who is an habitual robber, house-breaker, thief, 
€Sf receiver of Stolen property, or who commits extortion (a. $5). 

When a police-officer deputes his subordinate erffioer to arreat 
without warrant he gives that officer an ord^ in writing specifying 
the person and the offence for which he is to be arrested (8. 56). A 
^ police-officer «ni^ for arresting witi^ut warrant any person pursue him 
*into any-place in British India (8. 58). He must send wilmout delay 
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the peison arrested before a Magistrate or the officer in charge of a 
police-station (s. 60). He cannot detain such person in cust^y for 
more than twenty-four hours in the absence of a fecial order of a 
Magistrate (s. 61). No person arrested by a police-officer is discharged 
except on Ms own bond, or on bail, or under the special order of a 
Magistrate (s. 63). 

(II) By a private person.—A private person may arrest— 

(1) a person committing a non-bailable and cognizable offence 
in his view, or 

(2) any proclaimed offender. ^ 

He must without delay make over such person to a police-officer 

or to the nearest police-station (s. 50). 

Police to report apprehensions.—Officers in charge of police- 
stations are to report to the District Magistrate or to the Sub-divisional 
Magistrate the cases of all persons arrested without warrant (s. 62). 

(HI) By a Magistrate.—A Magistrate may arrest witMn the 
local limits of his jurisdiction— 

(1) any person who commits an offence in his presence (s. 64). 

(2) any person for whose arrest he is competent at the time and 
in the circumstances to issue a warrant (s. 65). 

Escape from custody.—^If a person in lawful custody escapes 
or is rescued, the person in whose custody he was may pursue and 
arrest Mm in any pldce in British India (s. 66). The person pursuing 
may enter into any place for Search, and may break open any outer 
or inner door for ingress or egress (s. 67). 


Processes to compel appearance.—^A.—Summons.—Every 
Cb ter VI summons is in writing, in duplicate, signed and 

* sealed by the presiding officer of the Court issuing 
it, or such other officer as the High Court directs. It is served by (1) 
a police-officer, (2) an, officer of the Court issuing it, or (8) a public 
servant (s. 68). 

It is served personally on the person summoned by delivering or 
tendering to him one of the duplicates. He signs receipt on the back 
of the other duplicate. Service of a summons on an incorporated 
company or body corporate may be effected by (1) serving it on its 
secretary, local manager, or principal officer of th^ corporation, or 
(2) addressing a register^ post letter to its cMef officer in British 
India (s. 69). When the person summoned cannot be found, the 
summons may be served by leaxHng one of the duplicates with some 
adult male member of his family, or, in a presidency-town, with Ms 
servant residing with him (a. 70). If service cannot be effected as 
above, the serving officer afi^es one of the duplicates to some conspi¬ 
cuous pprt of the house dr homestead in wMch he ordinarily resides 
(a. 71). Service on a servant of the Crt>wn or a raidway company 
may be effected by sending the summons in duplicate to the head 
of l^e office who causes it to be served and returns it under Ms signature 
with the endorsement of the person on whom it is served (a. 72). When 
a summons is to be served outside the local limits of a.Court, it is sent ^ 
in duplicate to a Magistrate witMn the local limits of whose* jurisdic- * 
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tion the person summoned resides (8. 73). Service may be proved 
in such case and in any case where the serving officer is not present at 
the hearing, by an affidavit that the summons has been served, and 
a duplicate of the summons endorsed by the person to whom it was 
delivered or with whom it was left is admissible in evidence, and the 
statement made therein is deemed to be correct until the contrary is 
proved (s. 74). 

B.—Warrant.—Every warrant is in writing signed ly the pre¬ 
siding officer of the Court, or by a member of a Bench of Afagistrates, 
and bears the seal of the C^urt. It remains in force until it is cancelled 
or executed (s. 75). The warrant may contain a direction that if the 
person arrest^ executes a bond Bath sufficient sureties for his attendance 
before the Court he may be released from custody. It states (1) the 
number of sureties; (2) the amoimt in which they and the person ar¬ 
rested are to be bound ; and (8) the time at which he is to attend before 
the Court (s. 76). The warrant is ordinarily directed to police-officers, 
but if no police-officer is available and its immediate execution is 
necessary it may be directed to any other person. Presidency Magis-. 
trates always direct it to police officers (s. 77). A warrant directed to 
any police-officer may be executed by another police-officer whose 
name is endorsed by the officer to whom it is directed (s. 79). The 
warrant may be directed by a District Magistrate or Sub-divisional 
Magistrate to any landholder, farmer, or manager of land, within his 
jurisdiction, for the arrest of any escaped convict, proclaimed offender, 
or person accused of a non-bmlable offence. Such person executes 
it if the person to be arrested enters on the land. If he is arrested he 
is made ov€r with the warrant to the nearest police-officer who takes 
him to a Magistrate having jurisdiction in the case (s. 78). 

The person executing a warrant notifies its substance to the per¬ 
son to be arrested and, if required, shows it to him (s. 80). The per¬ 
son arrested is brought before the Court before which he is to be pro¬ 
duced without delay (s. 81). A warrant may be executed at any 
place in British India (s. 82). 

Execution outside jurisdiction.—^The Court may forward tlie 
warrant by post or otherwise to any Magistrate, District Superintendent 
of Police, or Comn^ssioner of Police in a presidency-town, within whose 
jurisdiction it is to be executed. Such officer endorses his name 
thereon and causes it to be executed (s. 83). When a warrant directed 
to a police-officer is to be executed outside the jurisdiction of the 
Court, the police-officer takes it for endorsement to a Magistrate or 
to a police-officer in charge of a station within whose jurisdiction it is 
to be executed. The Magistrate or the police-officer endorses his name 
thereon and such endorsement authorizes the police-officer to ^ecute 
it jfvithin such ll^ts. If the delay occasioned in obtaining the endorse¬ 
ment is likely to prevent its execution, it may be executed at once 
(s. 84). JThe person arrested is taken ato the Magistrate, the District 
Superintendent of Police, or the Commissioner of Police^ unless the 
Court issuing ^e* warrant is (1) within twenty miles of the place of 
Arrest, or ^2) nearer than the above officers (s. 85). The Magistrate or 
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the District Supointendent or the Commissions of Police directs his 
removal in custody to such Court. But if the offence is bailable or 
there is a direction on the warrant as regafds securities to be taken, 
then such offics takes bail or security if &e person arrested is wilUng 
to give it and forward the bond to *^0 Court (s. 86). 

Certain rules of process.—The Cpurt may issue a warrant in 
lieu of or in addition to a summons, after recording its reason in writing 
for the appearance of any pcr^n, other than a juror or assessor, if— 

(1) it has reason to believe that such person has absconded or 

will not obey the summons; or ' 

(2) he ^Is to appear aftm* the summons is served without any 

reasonable excuse (s. W). • 

A warrant may be issued to arrest a person who is bound by a 
bond to wpear before a Court but does not api^r (a. 92). 

The Court may require any person present in Court to execute a 
bond for his appearance before it, provided it is empowered to issue 
a summons or warrant for his appearance (a. 91). 

Special rulea of proceas.—^Where a Court in British India 
desires that a summons issued by it to an accused shall be served at 
any place outside British India but within the jurisdiction of a Court 
established by the Central Government or the Crown Representative 
in India, it shall send such summons, in duplicate, by post or otherwise, 
to the presiding officer of that Court to be served. Ihe provisions of 
s. 74 will apply to the presiding officer (a. 93A). Where a Court in 
British Lidia desires that a warrant issued by it for the arrest of an 
accused person shall be executed at any place outside British Lidia, 
but within the jurisdiction of a Court established by the Central Govern¬ 
ment or the Crown Representative in India, it may send such warrant 
by post or otherwise to the presiding pfficer of that Court to be executed 
(a. 93B). Where a Court in British India has received for sCTvice 
a summons to, or a wcurant for the arrest of, an accused person firom 
a Court established by the Central Gkivemment or the Crown Repre¬ 
sentation in any part of India, it shall cause the juune to be served or 
executed'as if it were a summons or warrant received by it from a Court 
in British India. Where any person has been arrested under sudi 
a warrant, he shall be dealt with in accordance with the provisions 
of ss. 85 and 86 (s. 93G). 

G.—Proclamation for parson absconding.—If the person 
against whom a warrant has be^ issued has absconded or is concealing 
himself, the Court may publish a written proclamation requiring him 
to appear at a specified place and time not less than thirty da 3 ^ from 
its date. The proclamatioD is published— 

(1) b^ publicly reading it in some conspicuous plpce of the town 

or village in which he resides; * «' • 

(2) affixing it to some conspicuous part of the house or home¬ 
stead in which he resides or tcrsome conspicuous place of the town or 
village; 

(8) by affixing its copy to some conspicuous part«of the Court¬ 
house (a. 87). c ) 
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Attachment of property of the person absconding.— 
The Court issuing a proclamation may at any time order the attach¬ 
ment of the property of Ihe proclaimed person. The order may be 
executed outside the district when it is endorsed by the District Kagis- 
trate or the Chief I^esidency Magistrate within whose district it is 
situate. 

(1) If the property to be attached is a debt or moveable property, 
the attachment is made by 

(l) seizure; 

(0) the appointment of a receiver; 

(8) an order in writing prohibiting the delivery of the property 
to the proclaimed person or to anyone on his behalf; 

(4) all or any twu of such methods. 

(II) If the property to be attached is immoveable property, the 
attachment is made * 

(a) in the case of land paying revenue to Government through 
the Collector; 

(h) in other cases— 

(s) by taking possession; 

(it) by the appointment of a receiver; 

(m) by an order in writing prohibiting the payment of rent or 
delivery of property to the proclaimed person or to anyone on his 
behalf; 

(iv) by all or any two of such methods. 

(III) If the property to be attached consists of live-stock or is of 
a perishable nature, the Court may order its immediate sale (s. 88). 

Claim to attached property.—If a person prefers a claim or 
objects to the attachment, within six months from the date of such at¬ 
tachment, on the ground that he has such an interest in the property 
as is not liable to attachment, the claim or objection is inquired into. 
In the event of the death of l^e claimant or objector, it may be con¬ 
tinued by his legal representative. The claim or objection may be 
made in we Court issiyng the attachment or in the Court of the District 
Magistrate or the CMef Presidency Magistrate in whose jurisdiction 
the property is situate. If the claim or objection is disallowed in whole 
or in part, the claimant or objector may, within one year from the 
order disallowing it, institute a suit to establish his right, but subject 
to the result of the suit the order is conclusive. 

If the proclaimed person appears within the time specified in the 
proclamation, the Court releases the property from the attachment. 
If he does not appear within the time, we property remains at the dis¬ 
posal of the Provincial Government, but it is not sold, until (1) the 
expiration of months from the date of attachment, and (9) an^ 
claiin or objection luu» been disposed of. But the Court may sell it 
if (1) it is subject to speedy and natural decay, and (2) the sale would 
be for the«benefit of the owner (a. 88).* 

Restoration pf attached property.—If within two years from 
t^e date of attactoient, the proclaimed person appears or is appre- 
•h^ded, and proves to the satisfaction of the Court that he did not 
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abscond or conceal himself, and that he had no notice of proclamation, 
the property or the nett proceeds of the sale is, after deducting the 
costs incurn^, delivered to him (s. 89). 


Production of documents and moveable property.—Sum* 
phantj.r v¥T motts.—^Whcn (a) a Court, or (b) an officer in charge 

^ ‘ of a police-station outside the towns of Calcutta 

and Bombay considers that a document or thing is necessary or desir¬ 
able for any investigation, inquiry or trial, the Court may issue a sum¬ 
mons, or me officer an order, to the person in whose possession or 
power it is to produce it at a specified time and place. Such'docu- 
ment or thing may be produced by the person himself or by someone 
on his behalf (s. 94). * 


If the document (letter or telegram) or*thing (parcel) is in the 
custody of the Postal or Telegraph authorities, the District Magistrate, 
Chief Presidency Magistrate, High Court, or ^urt of Session may re¬ 
quire such authorities to deliver it to such person as the Court directs. 
If such document or thing is wanted by any other Magistrate, or Com¬ 
missioner of Police, or District Superintendent of Police, he may require 
the Postal or Tel^aph authorities to search and detain it pending 
the orders of the District Magistrate, Chief Presidency Magistrate, 
Or the Court (s. 95). 


Search-warrants.—^The Court may issue a search-warrant for— 

(I) Production of a document or thing. 

(II) Search of a house suspected to contain stolen property, 
forged documents, etc. 

(III) Seizure of any forfeited publications. , 

(IV) Discovery of persons wrongfully confined. 

(I) Production of a document or thing.—-A search-warrant 
may be issued to a person— 

(1) where a Comrt believes that a person to whom a summons or 
order or requisition to produce a document or thing has been or might be 
addressed will not produce it; 

(2) where the document or thing is not knowp to the Court to be in 
possession of any person; 

(8) where ^e Court considers that the purpose of any inquiry, 
trial, or proceeding will be served by general search or inspection (s.96.) 

A District lilhigistrate or Chief Presi<)ency Id^strate can only 
grant a search-warrant for an article in the custody^ of the Postal or 
Telegraph authorities (s. 96) The Court may specify in the warrant the 
particular place or p^ to which only the search or insj^tion is to 
extend (s. 97.) ' • 


(II) Search of a place. —^A District Magistrate, Sub-divisional 
Magistsate, Presidency Magistrate, or Magistrate of thp first class may 
issue a search-warrant to a police-officer dbove the rank of a constable rf 
upon infonnation and after inquiry he believes that any place is used 
for— • 


(1) deposit or sale of eteden property; , 

(2) deposit or sale or manufacture of forged documents, false seals, 
ooont^eit stamps or coins, dr instruments for counterfeiting*or forging;, 
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(8) deposit or ke^i^ of any forged documents, false seals, or 
oount^eit stamps or coins or instruments for counterfeiting or foiging ; 

(4) depodt, sale, m£iufacture or production of any obscene object 
referred to in s. 292, Indian Penal Code. 

'Such warrant may authorize the police-officer— 

(1) to enter and search the place; 

(2) to take possession of any property, documents, seals, stamps or 
coins which he suspects to be stolen, forged, false or counterfeit, and 
any instruments and materials for counteifeiting or forging; 

(8) to convey such property, etc., before a Magistrate or to keq> it 
in a place of safety; 

(4) to take into custody and carry before a Magistrate every person 
found in such place who*is privy to the deposit, sale, etc. (a. 98.) 

Things found in search at a place beyond the local limits of the 
Court are taken before it unless the place is nearer to the Magistrate 
having jurisdiction than to such Court, in which case they are taken 
before that Magistrate who makes an order to take them to such Court 
(8. 99.) 

(Ill) Forfeiture of newspapers, books or documents.—If any 
newspaj^r, book, or document, wherever printed, appears to the 
Provincial Government to contain matter which is seditious, or promotes 
feelings of enmity between different classes, or outrages the feelings and 
insulto the religion of any class, the Provincial Government may, by 
notification in the Official Gazette, stating the grounds of its opinion, 
declare every copy of such publication to be forfeited to His Majesty, 
and thereuppn any police-officer may seize it wherever found in British 
India. Any Magistrate may by warrant authorize any police-officer 
not below the rank of Sub-inspector to enter upon and search for it 
in any premises where it is suspected to be (s. 99A.) 

Any person having any interest in such publication may within two 
months from the date of the order apply to the High Court to set it aside 
on the ground that the publication did not contain any seditious or other 
objectionable matter j[s. 99B). Such application is heard and deter¬ 
mined by a Special Bench composed of three Judges (s. 99G). If the 
Bench is not-satisfied that the publication contained any seditious or 
objectionable matt^, it will set aside the order of forfeiture. If there is a 
difference of opinion among the Judges, the decision is in accordance 
with the opinion of the majority (s. 99D). When the application is 
with reference to a newspaper, any copy of such newspaper may be 
given in evidence in aid of the proof of the nature or tendency of the 
words, signs or visible representations contained in it (s. 99£). 

(IV) Discovery of persons wrongfully confined.—If a Pre¬ 
sidency Magistreyte, l^t class Magistrate, or Sub-divisional Magistoate ^ 
hassreason to believe that a pe^n is wrongfully confined, he may issue 
a search-warrant for the search of that person, and if he is found he is 
taken befoae a Magistrate (s. 100). * 

General provisions relating to searches. —^Persons in charge 
closed pbu^ mfist •allow free ingress and egress to the office or person 
cxecutmg the warrant (8.^202). The officer or person making the seardr 
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must (1) call two or more respectable inhabitants of the locality to 
witness the search, (2) make the search in th^ir presence, (8) prepare a 
list of all things seizra and have it signed by the witnesses, (4) pemut the 
occupant of the place searched or some person in his bel^f to attend 
during the search; and (5) deliver a copy of the list to him. Persons 
zeftising to attend a search, when called upon by an order in writing, are 
guilty of an offence under s. 187, Penal Code (a. 103). A Court may 
impound any document or thing produced before it (a. 104). 'A Magis¬ 
trate may direct a search to be made in his presence of any place of 
whuh he is competent to issue a search-warrant (a. 105). ^ 

PART JV. 

Pbevehtion of Offences. 

Security for keeping the peace.—(I) On conviction. —When a 
Chapter VIII. person is convicted of offences against 

(1) public tranquillity (Ch. VII, Penal Code)—except offences 
under s. 149 (bang member of an unlawful assembly), s. 158A (promoting 
enmity between classes) and s. 154 (owner of land not preventing unlaw¬ 
ful assembly); 

(2) assault; 

(8) any offence involving breach of the peace; 

(4) criminal intimidation 

before a High Court, a Court of Session, a Presidency Magistrate, a 
District Magistrate, a Sub-divisional Magistrate or first clas§ Magistrate, 
and such Court is of opinion that it is necessary that such person should 
execute a bon^ for keeping the peace, it may at the time of passing 
sentence order him to execute a bond for a sum proportionate to his 
means with or without sureties for keeping the peace for a period not 
exceeding three years. If the conviction is set aside on appeid or other¬ 
wise, the bond becomes void. An order under this section may be 
made by an appellate Court or by High Court in revision (a. 106). 

(11) In other cases. —^When a Presidency Magistrate, District 
Magistrate, Sub-divisional Magistrate or first class Magistrate, is inform¬ 
ed that any person is likely to «. 

(1) commit a breach of the peace, or 

(2) disturb the public tranquillity, or 

(8) do any wrongful act that may occasion a breach of the peace 
or disturb the public tranquillity, 

the Magistrate may require such person to show cause why h6 should 
not be ordered to execute a bond, with or without sureties, for keeping 
the pe&ce for a period not exceeding one year. Such person or tlie place 
where the disturbance is apprehended must be within the local limits of 
the Magistrate’s jurisdiction. ^ No Magistrate, other than a Chief Pre¬ 
sidency or District Magistrate, takes proceedings unless the <peTSon and 
the pl^e are within his jurisdiction. A Magistrate not empowered to 
take such bond may, after recording his reasons, issue a*Warrant for the 
arrest of such person and send him before a Magistrate so'empowerra* 
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with a copy of his reasons. Such Magistrate may detain such person in 
custody pending farther action (s. 107). 

Security for good Behaviour. —^This may be taken from 

(I) persons disseminating seditious matter; 

(II) vagrants or suspected persons; and 

(III) habitual offenders. 

(1) When a Chief Presidency Magistrate, District Magistrate, or 
first cla^ Magistrate specially empowered, has information that there is a 
persgp within his jurisdiction who intentionally disseminates or attempts 
or al^ts the dissemination of any matter. 

(1) which is seditious matter (s. 124A, I. P. C.); 

(2) promoting enipity between classes (s. 158A, 1. C. P.) ; 

(8) concerning a Judge amounting to criminal intimidation or 
defamation ; 

such Magistrate may require such person to show cause why he 
should not be ordered to execute a bond, with or without sureties, for 
his good behaviour for a period not exceeding one year. Where any 
such ppblication is registered under the Press and Registration of Bboks 
Act, 1867, no proceedii^ are taken except by the order or under autho¬ 
rity of the Provincial ^vernment (s. 108). 

(II) When a Presidency Magistrate, District Magistrate, Sub- 
divisionial Magistrate, or first class Magistrate receives information that 
any person within his jurisdiction— 

(1) is taking precautions to conceal his presence with a view to 
committing any offence ; or 

(2) 1^ no ostensible means of subsistence ; or 

(8) cannot give a satisfactory account of himself, 

such Magistrate may require him to show cause why he should not 
be ordered to execute a bond, with sureties, for his good behaviour for a 
period not exceeding one year (s. 109). * 

(III) When a Presidency Magistrate, District Magistrate, Sub- 
divisional Magistrate, or first class Magistrate specially empowered 
receives informatioif that any person within his jurisdiction 

(1) is by habit a robber, house-breaker, tliief, or foiger; or 

(2) is by habit a receiver of stolen property; or 

(8) habitually protects or harbours thieves or aids in the conceal¬ 
ment or disposal of stolen property ; or 

(4) habitually commits or attempts to commit or abets the com¬ 
mission of kidnapping, abduction, extortion, cheating, or mischief or an 
offenqe punishable under Chapter XII or ss. 480A, 480B, 489C, 489D 
of the Penal Code; or 

(6) habitually commits or attempts to commit or abets the commis¬ 
sion of offencek involving a breach of the peace; or * 

(6) is so desperate and dangerous as to render his being at large 
without security hazardous to the community, 

such Magistrate may require him to show cause why he should not 
be ordered to^ex^ute a Itond, with sureties, for his good behaviour for a 
^period not uxceciling thiree years (a. 110). 
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Order how made.—^The order requiring any person to show cause 
must be in writing, setting forth (1) the substance of the information, (2) 
the amount of the bond to be executed, (8) thdterm for which it is to be 
in force, and (4) the number, character and class of sureties required 
(e. 112). If such person is present in Court, the ord» must be read over 
or explained to him ^8. 113). If he is not present, a summons is issued 
for his appearance; if he is in custody, a warrant is issued directing the 
officer in whose custody he is to bring him before the Court. If there is 
reason to fear lliat he is likely to commit a breach of the peace, then the 
Magistrate may issue a warrant for his immediate arrest (s. 114). Svery 
summons or warrant is accompanied by a copy of the written order of the 
Magistrate and it is delivered to the person to be served (s. 115). He 
may appear by pleader, if the Mi^ristrate dispenses with personal 
attCTdance (8. 116). When he comes before the Court, the Magistrate 
proceeds to inquire into the truth of the information upon which action 
has been taken and takes farther evidence if necessary. The inquiry is 
made as in a trial in a summons-case, if the order requires security for 
keqiing the peace; it is made as in a warrant-case, if the order requires 
security for good l^haviour. Fending the inquiry, the Magistrate may 
direct the person to execute a bond, with or without sureties, for keeping 
^ the peace or maintaining good behaviour until the conclusion of the 
inquiry. The Magistrate may detain him in custody until such bond is 
executed or, in default of execution, until the inquiry is concluded. 
But a person against whom proceedings are not taken under s. 108, 109 
or 110 is not directed to execute a bond for maintaining good behaviour. 
The conditions of such bond as to the amount, number of sureties, and 
their pecuniary liability, are not more onerous than the written order 
issued. The fact that a person is an habitual offender or is a desparate 
or dai^rous character may be proved by evidence of general repute 
(8. 117). 

If upon inquiry i^ is found necessary that the person concerned 
should execute a bond, with or without sureties, the Magistrate makes the 
order. But 

(1) no person is ordered to give security of a nature different from, 

or of an amount larger than, or for a period longer than that specified in 
the order imder s. 112 ; ^ 

(2) * the amount of the bond shall not be excessive; 

(8) when the person is a minor, the bond is executed by his sureties 
(8. 118). 

If, on inquiry it is not proved that it is necessary that such person 
should ^ecute a bond, the M^strate makes an entry on the record, and 
dischmges him, or, if he is in custody, releases him (8. 119). 

Prqpeedings subsequent to order.—If the person in respect of 
whom an order requiring security is made iS sentenc^ toi*or undergoing, 
imprisonment, the peric^ for which such security is required commences 
on the expiration of such senteifte instead of running from thp date of 
the carder (8. 120). 

" If the pterson executing a bond for keeping good behaviour comxmts,^ 
or attempts to commit, or abets the commission of any offenee punish** , 
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able with imprisonment, there is a breach of the bond (s. 121). A 
Magistrate may, after holding an inquiry on oath, refuse to accept 
any surety, or reject any sumty previously accepted by him, on the 
ground that such surety is an unfit person. Before holding such inquiry 
reasonable notice must be given to the surety and to the person offering 
the rame. Such inqui^ may be directed to be held by a subordinate 
Magistrate before making an order rejecting any surety who has pre¬ 
viously been accepted, the Mamstrate issues a summons or warrant and 
causes the person for whom &e surety is bound to appew or to be 
brought before him (a. 122). If any person ordered to give securily 
does not give it, he is committed to prison, or, if he is in prison, is detained 
there until such period expires dor until within such peric^ he gives 
the s^urity. When such person has been ordered to give security for 
a period excelling one year, the Magistrate, if he does not give security, 
issues a warrant directing him to be detained in prison pending the 
order of the Sessions Judge, or if such Magistrate is a Presidency Magis¬ 
trate, pending the orders of the High Court, and the proceedings are 
laid before such Court. Such Court may pass any order as it thinks 
fit, but he cannot be imprisoned for failure to give security for mose 
than three years. Such imprisonment is simple. Imprisonment for 
failure to give security for good behaviour is, where proceedings have 
been taken under s. 108, simple, and where the proce^ings have been 
taken under s. 109 or s. 110, rigorous or simple (s. 123). Tlie 
District Magistrate or the Chief I^esidency Magistrate may release 
with or without conditions persons imprisoned for failing to give secu¬ 
rity if he thinks there is no hazard to the community. Such Magis¬ 
trate may make an order reducing the amoimt of the security or the 
number of sureties or the period (s. 124). Such Magistrate may 
cancel any bond executed by order of any subordinate Court (a, 125). 
Aliy surety may apply to a Presidency Magistrate, District Magistrate, 
Sub-divisional Magistrate or first class Magistrate, to cancel any bond 
executed within Ms local limits. The Magistrate issues a summons 
or a warrant for the appearance of the person for whom such surety 
is bound. The Magisteate cancels the l^nd and orders Mm to give 
for the unexpired period of such bond fresh security of the same kind 
(88. 126, 126A). 

Unlawful aMemblie8.—^Any Magistrate or officer in charge of a 
TV police-station may command any unlawful as- 

cnapter ix. sembly to disperse (8. 127). If such assembly 

does not disperse, the Magistrate or officer may disperse it by force 
with the assistance of any male person and arrest and confine the 
persons forming part of it (s. 128). If the assembly cannot be other¬ 
wise disi^rsed, ^the Magistrate of the Mghest rank who is present may 
diqierse it by zailita^ force fs. 129). The officer commanding troops 
must obey the requisition of the Magistrate, and use as little force 
and do little injury to person and property as ni^ be necesssury in 
dispersing it (a. 130). Any commissioned military officer may disperse 
such assembles military force if (a) public security is manifestly 
Endangered, and (b) no Mi^strate can be communicated with (8. 131). 
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Sanction of the Provincial Government is necessary for any proseca> 
tion against any person. Magistrate, or officer, for an act done under 
this Chapter. Sanction of the Central Gk>i?ernment is necessary in 
the case of a military officer or soldier. Any act done in good faith 
and any act done by an inferior officer or soldier in obedient to any 
order is not an offence (s. 132). 

Public nuisances.—^When a District Magistrate, Sub-divisional 
^ Magistrate, or first cass Magistrate, considers on 

^ ’ receiving a police-report or other information, 

and on taking necessary evidence, that » 

(1) any obstruction or nuisance should be removed from any 
public place or any way, river, or channel; 

(2) any trade or tiie keeping of goods ik injurious to the health 
or contort of the community; 

(8) any building or substance is likely to cause conflagration or 
explosion; 

(4) any building, tent, or structure, or a tree is likely to fall and 
cause injury; 


(5) any tank, well, or excavation should be fenced to prevent 
danger to the public; 

(6) any dangerous animal should be destroyed or confined; 

he may make a conditional order requiring the person causing tiie 
nuisance to do the necessary acts to remove, prevent or stop it, and to 
appear before himself or other Magistrate (first or second class) to have 
the order set aside or modified. Such an order is not called in question 
in a civil Court (s. 133). It is served as a summons and,* if it cannot 
be so served, it is notified by proclamation and published, and its 
copy is stuck up at a place best fitted for conveying the information 
(s. 134). The person against whom the order is made 

(a) performs, mthin the time specified in the order, the act 
direct^; or 

(b) appears and shows cause against the order or applies to appoint 
a juiy to tiy whether it is reasonable and propel (s. 135). 

If he does not do so he is punished under s. 188, Penal Code, and 
the order is made absolute (s. 136). If he appears to^show cause against 
the order, the Magistrate takes evidende as in a summons-case. If 
the Magistrate is satisfied that the order is not reasonable and proper 
no further proceedings are taken; otherwise the order is made absolute 
(8. 137). If the person applies for a jury, the Magistrate appoints a 
jury of an uneven number of persons not less than five, of whom the 
foreman and one-half of the remaining members are nominated by 
the Magistrate, and the other half by the applicant. The Magistrate 
summdhs the jury to attend at a particular place an^ time and fixes 
a time within wluch they are to return their verdict (s. 138). If tiie 
jury or a majority of the jurors find that the Magistrate^ order is 
reasonable and proper or r^uires a modification, the Magistrate 
makes the order absolute subject to such modificafionw if any. If the 
jury think otherwise, no further proceedings are taken (8* 139). 
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Ylhere an order is made against a person for preventing obstruc¬ 
tion, nuisance, or dancer to the public in the use of any way, river, 
channel or place, the Augistrate questions him if he denies the existence 
of public righit therein, and if he does so the Magistrate inquires into 
the matter. If the Magistrate finds that there is reliable evidence in 
support of such denial, he stoys the proceedings until the matter is 
decided by a civil Court; if there is no evidence he proceeds under 
s. 187 oxb s. 188. If he does not deny the existence of a public right, 
or fails to adduce evidence in his support, he is not in subsequent 
proceedings permitted to make any such denial (s. 139A). When 
the ardex is made absolute, the Magistrate gives notice of it to the per¬ 
son against whom it was mada^ and requires him to perfomt the act 
directed b^ the order viithin 4 fixed time and informs him that in case 
of disobedience he is liable under s. 188, Indian Penal Code. If the 
act is not so performed, the Magistrate may cause it to be performed 
and recover the costs (1) by sale of any buildings, goods or property 
removed, or (2) by distress and sale of his movable property within 
or without his jurisdiction. Where the property is outside juris¬ 
diction, the order authorises its attachment and sale when endorsed 
by the Magistrate within whose jurisdiction it is situate (s. 140); If 
the person n^lects or prevents the appointment of the jury, or the 
jury do not return their verdict within time, the Magistrate may pass 
su<^ order as he thinks fit (a. 141). If the Magistrate thiiiks that 
immediate measures are necessary to«s prevent imminent danger or 
injury of a serious kind, he may issue an injunction to obviate or 
prevent such dan^r or injury, pending the determination of the matter. 
If the injunction is not obeyed, the Magistrate may use means to obviate 
or prevent such danger or injury (s. 142). The Magistrate may order 
any person not to repeat or continue a public nuisance (s. 143). 


Temporary orders in urgent cases of nuisance.—When a 
I'l. » YT District Magistrate, Chief Presidency Magistrate, 

^ ' * Sub-divisional Magistrate, or other Magistrate (not 

third class) speciallv empowered, is of opinion that immediate pre¬ 
vention or speedy remedy is desirable, he may, by a written order 
stating the material facts and served as a summons, direct any person 


(1) to abstain from a certain act, or 

(2) to take certain order with certain property in his possession 
or management, 

if such direction is likely to prevent 

(t) obstruction, annoyance or injury to any person lawfully 
emplayed; or 

(»«) danger to human life, health or safety; or 

(in) a disturbance of the public tranquillity, or a riojb, or an 
affray- • • 

In cases of emergency, or where such an order cannot be served 
in due tjpie, it may be passed etc parta The order may be directed^ to 
a particiilar individual or to the public generally when frequenting 
or vienting a p^lHicular place. The order does not remain in force 
for more«than two months, unless in cases of (1) danger to human life. 
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hiealth, or safety, or (2) a riot or an affray, the Provincial Gkyvermnent 
by no^cation extends it. Any Magistrate may on his own motion or 
on the application of miy aggrieved person, rsscind or alter any order 
made by himself or his predecessor or by any Magistrate subordinate 
to him. On receiving such application, the Magistrate affords to the 
applicant an early opportunity of shewing cause against the order. 
If the Magistrate rejects the application he must record his rtesons 
in writing (8. 144). • 

Disputes as to Immovable property.—^The dispute may be 
ri. nf WYT concerning (I) * land or water * [which includes 
buildings, markets, fisheries, crops, rents]; or 
(II) user thereof. «< 


(I) When a District Magistrate, Sub-divisional Magistrate, or 
Magistrate of the first class is satisfied, from a police-report or other 
information, that a dispute likely to cause a breach of the peace mdsts 
concerning any * land or water ’ within his jurisdiction, he makes an 
order in writing stating his grounds and requiring the parties concerned 
in such dispute to attend ms Court and put in written statements of 
their claims as to the fact of actual possession of the subject of dispute. 
A copy of the order is served as a summons and one copy is affixed 
to some conspicuous place near the subject of dispute. After perusing 
the statements and receiving all evidence, the Magistrate decides which 
of the parties was in possession at the date of the order. Any party 
who has been forcibly and wrongfully dispossessed within two months 
before the date of such order, may be treat^ as if he had been in posses-^ 
sion at such date. In case of emergency, the Magistrate may attach 
the subject of dispute pending his decision. If any party Shows that 
no such dispute exists, the Magistrate cancels his order, and all proceed¬ 
ings are stayed; otherwise tiie ord^ is final. Aft^ the Magistrate 
decides as to which party should be treated as being in possession, 
he issues an order declaring such party to be entitle to possession 
until evicted in due course of law, and forbidding all disturbance until 
eviction ; and he may restore to possession the party forcibly and wrong- 
fixlly dispossessed. If a party mes during inquiry his legal representa¬ 
tives may be made pui;ies to the proceeding. If any crop or produce 
of the property in dispute is subject to spe^y and natural decay, the 
Ma^strate may make an order for proper'custody <h* sale, and upon 
completion of the inquiry makes an order for the disposal of the pro¬ 
perty or its sale-proceeds (s. 145). 

If the M^strate (1) decides that none of the parties was in poss^ 
sion, or (2) is unable to satisfy himself as to which of them was in 
possession, he may attach the subject of dispute until a competent 
Court has determined the rights of the parties or the person entitled 
to possesion. On attachment the Magistrate may appoint d receiver, 
if there is none appointed by a civil C^urt, and he niw all the powers 
of a receiver appointed under the Civil Procedure Code. If receiver 
is subsequently 'appointed by a cnvil Court, possession is made over 
to him by sudh receiver. The attachment may be withdrawn if there 
is no longer any likelihood of a breach of the peace (s. 146)« 
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(II) When a Pistrict Magistrate, Sub-divisional Magistrate, or 
first clam M^strate, is satisfied from a police-report or otii^ iiifdinpa- 
tion t^t a dispute likely tb cause a breach of the peace exists regarding 
right of user (mcluding easemmit) of any land or water within his 
jurisdiction, he may make an order in writing stating lus grounds and 
requiring the parties concerned to attend the Court and put in written 
statements of their claims, and inquires into the matter in the manner 
provided in f. 145. If such right exists he may make an order prohibit¬ 
ing any interference with its exercise. But no such order is made (1) 
where»the ri^ht is exercisable at all times of the year, unless it has been 
demised within three months before the inquiry, or (2) where the 
right is exercisable at particular seasons or occasions unless it has been 
exercised during the last of such seasons or occasions. If the right 
does not exist the Magistrate may make an order prohibiting any 
exercise of it. The order is subject to any subsequent decision of a 
competent dial Court (s. 147). 

Local inquiry.—The District Magistrate or Sub-divisional Ma^- 
trate may depute any subordinate Magistrate to make local inquiry, 
and his report may be read as evidence in the case (s. 148). 

Costs.—^The Magistrate passing the order may direct by whom and 
in what proportion the costs incurred by a party are to be paid (s. 148). 

Chanter xrii Preventive action of the police.^1) Every 

^ ‘ police-officer may interpose for preventing the com¬ 

mission of a cognizable offence (s. 149). 

(2) On receiving information of a design to commit such offence 
he communicates it to his superior officer and to any officer whose duty 
it is to prevent or take cognizance of the commission of it (s. 150). 

(8) He may arrest without a warrant the person so designing if 
the offdice cannot be otherwise prevented (s. 151). 

(4) He may interpose to prevent any injury to any public pro- 
^>erty, public land-mark, or buoy, or other mark used for navigation 

(6) Any officer 4n charge of a police-station may, without a war¬ 
rant, enter any place within the limits of such station for inspecting 
or searching for any false weights or measures, or false instruments for 
weighing. He m^ seize any such false weights, measures, or instro- 
ments, and give information of such seizure to a Magistrate having 
jurisdiction (s. 153). 


PART V. 

Infobicahon to the police and their powers to 


II^STIOATE. 


Cognizable 
Chapter XIV. 


cases.—Information relating to the commission of 
a cognizable offence,»if given orally to an officer in 
charge of a police-station, is (1) rrauced to writing, 
(2) read over to informaniC (8) signed by liie informant, and (4) 
entered indts substance in a prescribed book. 
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If the information be in -writii^, (1) it is signed by the informant, 
and (2) the substance thereof is entered in the prescribM book (a. 154). 

An officer in charge of a police station mi^, without tiie order ^ of 
a Magistrate, investigate any cognizable case (a. 156). On leceivuig 
informatian of the commission of such offence he sends a report to a 
Magistrate ^npowered to take cognizance of it upon a police-report, 
and proceeds m person or deputes one of his sulmrdinatki to investi¬ 
gate the facts and circumstances of the easeamd to take measures for 
the discovery and arrest of the offender. Local investigation may be 
dispensed with when the informant gives the name of the offender 
and the offence is not of a serious nature. If the police-officer thinks 
there are not sufficient grounds for investigation he states his reasons 
in the report to the Ma^strate and notifies to the informant the fact 
that he will not investigate (a. 157). The report is sent through his 
superior officer as the Provincial Government may direct, and such 
officer gives any necessary instructions to the police-officer and transmits 
it to the Magistrate (a. 158). The Magistrate may (1) direct investi¬ 
gation, or (2) proce^ to hold a preliminary inquiry or depute any 
subordinate M^istrate to do so, or (8) otherwise dispose of the case 
(a. 159). 

Nott-cognizable cases.—In the case of information of a non- 
cognizable offence committed within the limits of a police-station, 
the police-officer enters its substance in the prescribed book and re¬ 
fers the informant to a Magistrate. A police-officer does not investi¬ 
gate a non-cognizable case without the order of a first or second class 
Magistrate having power to try such case or commit the same for trial 
or of a Presidency Magistrate. Any police-officer receiving such order 
may mcercise the same powers in respect of the investigation (except 
power to arrest without warrant) as an officer in charge of a police- 
station may exercise in a cognizable case (s. 155). 

Attendance of ^tnesses.—^A police-office making an investi¬ 
gation may^ by a written order require the attendance of persons ac¬ 
quainted with the circumstances of the case (a. 160). He may examine 
thei orally and they are bound to answer all questions relating to the 
case, other than questions the answers to which would have a tendmcy 
to expose them to a criminal charge or to a penalty or forfeiture (s. 161). 

Statemmit to police.—A statement m^e to tile police, if reduced 
into writing, is not to be signed by the person making it; and the state¬ 
ment or any record thereof, whether in a police-diary or otherwise, is 
not to be used for any purpose at any inquiry or trial except in the 
followii^ way:—^ • 

If the maker of the statement is called as a witness for t]te pro¬ 
secution, the Court on the request of the accused refers to such writing 
and difects that the accused be furnished with a copyjthereof in or^er 
that any part-of such statement, if duly proved, may be used to con¬ 
tradict such witness under s. 445 of the Evidence Act. It may also 
be used in his re-examination for explaining any matter. ]but if the 
Court is of opinion that (1) any part of such statemfpt not relevant, 
or (2) its ditelosure is not essential in the interests of jmitioe and ft ^ 
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ineaqtedient in llie public intexestSy it xecords its opinion and excludes 
such part from the copy to be furnished to the accused. The prine^le 
of this seetioif doM nots(l) apply if the statement comes wiwn the 
purview of s. 82, cl. (1), of the evidence Act, or (2) affect the provisums 
of 8. ^ of the Evidence Act (s. 162). A police-officer shall not offer 
any inducement, tiureat or any promise to the person maldng the state¬ 
ment as mentioned in s. 24 of the Evidence Act. He slmll not by 
caution prevent any peraon from making any statement of his oivn 
free will (a, 163). 

^ower to record a statement or confession.—^A Presidency 
Magistrate, first class Mai^trate or second class Magistrate specially 
empowered (but not a poUce-officer), may record a statement or con¬ 
fession made (1) in tho course of an investigation, or (2) at any time 
before the commencement of the inquiry or trial. 

The statement is recorded in the manner prescribed for recording 
evidence. The confession is recorded and signed in the manner pro¬ 
vided in s. 864. 

The statement or confession is forwarded to the Magistrate by ‘ 
whom the case is to be inquired into or tried. The Magistrate record¬ 
ing it may not be the Magistrate having jursidiction in the case. 

(1) Before recording a confession the Magistrate explains to the 
person making it 

(«) that he is not bound to make it; 

(ii) that it may be used as evid'ence against him. 

(2) The Magis^te does not record it unless upon questioning 
the person ipaking it, he has reason to believe that it was made volunta¬ 
rily. 

(8) When recording it he makes a memorandum stating that it 
has be^ explained to the accused that 

(t) he is not bound to make a confession 

(u) it may be used as evidence against him ; 

(tu) it was voluntarily made; 

(»n) it was taken in lus presence and hearing ; 

(v) it was read over to him; 

(vt) it was admitted by him to be correct; and 

(ini) it contained a full and true account of the statement made 
by turn (s. t04f. 

Search.—A police-officer may search any place within the limits 
of his police-station for anything necessary for investigation into an 
offence, if it cannot be obtained without undue delay, ^ter recording 
in wiiting the groimds of his belief and 8 pecif 3 ring the thing for which 
the searw is to be made. He conducts the search in person, or deputes 
his subordinate after recording his reasons for doing so. An order 
in writing is ^en to the subordinate officer specifying the P^^ to be 
searched and the thing for which search is to be m^e. The owner 
or occupier of the place searched is on application furnished with a 
copy of the order by the Magistrate on payment, or free of cost if th^ 

^ axe ipeeial reasqhs (a. 165). An officer in charge of a ipoUqe-station or 
* a poBce-officer not below the rank of Sub-inspector may require an 
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offiotf in change of another police-station, in the same or a different 
district, to cause n search to be made in any place within the limits of 
such station. Such officer proceeds as under s. 165 and forwards the 
thing found to the officer at whose request the search was made. If 
the delay caused in proceeding in this way might result in evidence of 
the comnussion of an offence being concealed or destroyed, the police- 
(ffiioer may himself search imy place in the limits of, another polics- 
station. He must send notice of the search to the officer 4n charge 
of that police-station together with a copy of the list made in the pre¬ 
sence of witnesses and send to the Mi^strate empowered to> take 
cognizance copies of the record referred to in s. 165 (s. 166). 

Investigation.—^When a person is arrested and is in custody and 
it appears that the investigation cannot *be ^rompleted within 
twenty-four hours, and the acct’tsation or information is well-founded, 
the officer in charge of the police-station or the police-officer making 
the investigation (not below ^e rank of sub-inspector) forwcurds to 
the nearest Magistrate (whether he has jurisdiction to try the case 
or not) a copy of the entries in his diary and the accused. Such Magis¬ 
trate may ^m time to time authorize the detention of the accused in 
such custody as he thinks fit for a term not exceeding fifteen days in 
the whole. If he has no Jurisdiction to try the case or commit it, and 
consider further detention unnecessary, may forward the accused 
to a Magistrate having jurisdiction. A Magistrate authorizing de¬ 
tention in the custody of the fiolice records his reasons. But a Magis¬ 
trate of the third class or of the second class not specially empowered 
cannot authorize detention in police custody. If order fqr detention 
is given by a Magistrate other than the District Magistrate or Sub- 
divisional Magistrate, its copy together with reasons for making it is 
forwarded to the Magistrate to whom he is subordinate (a. 167). 

A subordinate police-officer making an investigation reports the 
result to the officer in charge of the police-station (a. 168). 

If it appears to the officer in charge of the police-station or to the 
investigating officer that there is not sufficient evidence to justify the 
forwarding of the accused to a Magistrate, he may release the accused 
if in custody on the accused*s executing a bond with or without sureties, 
to appear before a Magistrate if required (a. 169)« But if there is 
sufficient evidence, he 

(1) forwards the accused to a Magistrate empowered to take 
cognizance of the offence upon a police-report and to try the accused 
or commit him for trial or, if the offence is bailable and the accused is 
able to give security, takes security from him for his appearance liefore 
su^ IMfegistrate; 

(2) • sends to such Magistrate any weapon or artic|p which it may 
be necessary to produce before him; 

(8) requires the complainant and witnesses to execute a bond to 
appear More the Magistrate .to give evidaice; 

(4) delivers a copy of such bond to one of the j^rsens executing^ 
it, a^ sends the original rrith his report to the Magwtrate (a. 170). 



BITMMUMbY. 


6U 


The complamant or a witness is not required to accompany a police* 
on his ¥ray to the Ck>urt or>subjectM to any restraint or mecMi- 
venience* or required t^ |^ve any security for his appearance other 
than his own bond. But if he refuses to attend or to execute a bond, 
Im nmy be forwarded in custody to the Magistrate who may detain 
him in custody until he executes such bond or the hearing is com¬ 
pleted (a. 171). 

Every investigating police-officer enters his proceedings in a diary, 
setting forth— 

<1) the time at which the information reached him ; 

(2) the time at which he began and closed his investigation; 

(8) the place or places visited by him; and 
. (4) a statement of the circumstances ascertained through his 

investigation. 

A criminal Court may send for the police diaries, and may use 
them not as evidence in the case, but to aid the Court in such inquiry 
or trial. The accused is not entitled to call for them because the Court 
refers to them. But he can call for them if 

(1) they are used by the police-officer to refresh his memory; or 

(2) if the Court uses them for the purpose of contradicting such 
police-officer (the provisions of s. 101 or s. 145 of the Evidence Act 
shall apply) (s. 172). 

Report.—^Every investigation is ^mpleted without delay, and 
the officer in charge of the police-station 

(1) forwmds to a Magistrate empowered to take cognizance of the 

offence on«a police-report, a report setting forth (i) the names of the 
parties, (ii) tte nature of the information, (in) the names of the per¬ 
sons who are acquainted with the case, («n) whether the accused has 
been forwarded in custody or has been released on his bond with or 
without sureties; • 

(2) communicates the action taken by him to the informant; 

(8) furnishes a copy of the report to the accused if applied for, 

eitbn: on payment or free of cost if there is some special reason (s. 173). 

Report on suicide, murder, accident.—^The officer in charge 
of a police-station or other police-officer specially empowered (in 
Bombay and Maffias Presidencies the heads of villages have the power) 
on receiving information that a person (i) has committed suicide, or 
(n) has been killed by another, or by an animal or machinery, or by 
an accident, or (Hi) has died under suspicious circumstances that 
some^ther person has committed an offence. 

(1) immediately gives intimation to the nearest Magistrate 
empowered to hold inquests (viz., District Magistrate, Sub-divisionaJ 
R[pgistrate, fir^ class fid^stisite, any Magistrate specUdly empowered); 

(2) proceeds, unless otherwise directed, to the place where tho 
body of the decee^^ is, and in the presence of two or more respectable 
inhwitadts of tiie neighbourhood makes an investigation and draws 
up a report o| the cause of death describing wounds, bruises, marks of 
*Snjuxy, weapons,* etc.; 
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(8) forwards the report after signing it himself and getti^ it 
signed by the other persdhs to the District Magistrate or Sub-divisional 
Magistrate. « 

If the cause of death is doubtful he forwmrds the body with a view 
to its being examined to the nearest Civil Surgeon or otlm medical 
officer appointed by the Provincial Government, if the state of iweather 
and the distance admit of its being so forwarded without risk of putre¬ 
faction (a. 174). The police-officer may by order in writing^summou 
two or more persons for investigation and persons acquainted with the 
facts of the case and every su^ person is bound to answer truly 
questions (a. 175). 

Inqueat by a Maqiatrate.—^Whep any person dies in the custody 
of the police, the nearest Magistrate empowered to hold inquests shall, 
and in cases reported under s. 174 he may, hold an inquiry into the cause 
of death either instead of, or in addition to, the investigation held by 
the police-officer. He may cause the dead body of any person to Ix^ 
disinterred and examined (a. 176). 

PART VI. 

Proceedxnos in Prosecutions. 

Jurisdiction of criminal Courts.—A.—Place of inquiry and 
— . «« trial.—(1) Every offence is inquired into and 

Chap er . tried by a «Court within the local limits of whose 
jurisdiction it was committed (a. 177). [The Provincial Government 
may direct that any cases committed for trial in any district may be 
tried in different sessions divisions (a. 178).jj * 

2 . An offence is triable by a Court within whose jurisdiction (1) 
any act is done, or (2) any consequence of such act has ensued (a. 179). 

8 . When an act is an offence by reason of its relation to any other 
act which is an offenc% or which would be an offence if the doer wercr 
capable of committing an offence, it may be tried by a Court within 
whose jurisdiction eimer act was done (a. 180). 

4 . The offence of (1) being a thug, or (2) belonging to a gang of 
dacoits, or (8) escape from custody may be tried by a Court within 
whose jurisdiction the accused is (a. 181), 

5. Criminal misappropriation and criminal brdach of trust may 
be tried by a Court within whose jurisdiction (1) any part of the pro¬ 
perty was received or retained by the accused, or (2) the offence was 
committed (h. 181). 

8 . .Th^ oi^* possession of stolen property may be tried by a,.Court 
within whose jurisdiction (1) the offence was committed, or (2) the pro¬ 
perty stolen was possessed (i) by the thief, or {H) by any pe^n who 
receivechor retained the same knowing it to be stolen (ai^" 181). 

7 . Kidnapping or abduction may be tried by a Court within whose 
jurisdiction the person was (1) Ij^dnapped or abducted, or (2) conveyed, 
concealed or detained (a. 181). 

8 . (1) When it is uncertain in which.of seveial local areas an 
offence was committed, or 
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(2) where an offenee is committed partly in one local area and 
partly in another, or 

(8) where an offeHoe is a contintiing one, and continues to be 
conunitted in more local areas than one, or 

(4) where it consists of several acts done in different local areas, it 
may be'tried W a Court having jurisdiction over any of the local ueas 
(8. 182). 

9. ”An offence committed in the course of a journey or voyage may 
be inquired into or tried by a Court through or into the local limits of 
whose jurisdiction (1) the offender, or (2) ^e person against whom, or 
(8) the thing in resprot of whic^ the offence was committed, passed in the 
course of timt journey or voya^ (a. 183). 

10 . Offences agmnst Rmlway, Telegraph, Post-office, and Arms Acts 
may be tried in a presidency-town if the offender and all the witnesses for 
the prosecution are within such town (s. 184). 

Doubt as to jurisdiction.—When a question arises as to which of 
two or more Courts, subordinate to the same High Court, ought to try^ 
any offence, it is decided by that High Court. Where the Courts are* 
subordinate to different High Courts, the High Court within whose 
appellate criminal jurisdiction the proceedings were first commenced 
may direct the trial to be held in any subordinate Court. If such 
High Court does not decide the point, any other High Court within 
whose appellate criminal jurisdiction such proceedings are pending may 
give a like direction (s. 185). 

Offence committed beyond local jurisdiction.—When a Pre¬ 
sidency MSi^strate, a District Magistrate, a Sub-divisional Magistrate, or 
a first class Magistrate specially empowered, has reason to believe that 
any person within his jurisdiction has committed without it (whether 
within or without British India) an offence which cannot be tried within 
his jurisdiction, but is triable in British India, he may 

(1) inquire into the offence as if it had been committed within his 
jurisdiction, 

(2) compel suigh person to appear before him, 

(8) send him to the Magistrate having jurisdiction to try such 
offence, or ff the offence is bailable, take a bond for his appearance 
before such Magistrate. He may report the case to the High Coiurt if 
there are more Magistrates thsm one having jurisdiction to try the 
offence (8.186). 

If such person has been arrested under a warrant issued b^ a sub¬ 
ordinate Magistrate, he sends him to the District or Sub-divisional 
Ma^fiWtrate to whom he is subordinate unless the Magistrate having 
jur^iction to try the offence issues his warrant, in which case the person 
arrested is de^vered to the officer executing the warrant or sent to that 
Magistrate (s.487). * 

Liability of British subjects for offences committed out of 
Brltl8lk>lndia.^l) When a native Ihdian subject commits an offence 
beyond the limilp of British India, or 

(9) when any British subject commits an offence in tike territories 
of any Native Chief in India, or 
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(8) when a servant of the Kinn (British or Indian) conmuts an 
offence in the territories of a Native Chief in India, or 

(4) where .any person commits an offencfe on any ship or mrcn^t 
registered in British India wherever i^ may be, 

he may be dealt with as if the offence has been committed at any 
place in British India where he may be found. But the offence is not 
mquired into in British India imless the Political Agent, if any, for the 
temtory in which the offence is committed, certifies that it ought to be 
inquired into in British India. If there is no Political Agent, the 
sanction of the Provincial Ck>vemment is required. Proceedings imder 
tins section are a bar to further proceedings under the Indian Extradi¬ 
tion Act, 1908 (8. 188). When such offence is tried, the Provincial 
Government may direct that copies of depositions made or exhibits 
produced before the Political Agent or judicial officer shall be recdived 
m evidence by the trial Court (s. 189). 

B.—Conditions requisite for initiation of proceedings.— 
Cognizance of offences. 1.—By a Magistrate.—Any Presidency 
Magistrate, District Magistrate, or Sub-divisional Magistrate, and any 
Magistrate specially empowered, may take cognizance of an offence upon 

(a) receiving a complaint; 

(b) a police-report in writing ; 

(e) information from any person other than a police-officer; 

(d) his own knowledge oibsuspicion (s. 190). 

When a Magistrate takes cognizance of an offence upon information re¬ 
ceived from a person other than a police-officer or ms own knowledge, 
the accused is informed that he is entitled to have the cate tried by 
another Court, and, if the accused objects, the case is committed to the 
Coiurt of Session or transferred to another Magistrate (s. 191). A Chief 
Presidency Magistrate, District Magistrate, or Sub-divisional Magistrate 
may transf» a case of 4rhich he has taken cognizance to any Magistrate 
subordinate to him. A District Magistrate may empower a first class 
Magistrate to transfer a case to any other Magistrate competent to try 
or commit for trial (s. 192). * 

,2. By a Court of Session. —A Court of Session docs not tcdie 
cognizance of an offence as a Court of original jurisdiction unless the 
accused has been committed to it by a dompetmt Magistrate. Addi¬ 
tional Sessions Judges and Assistant Sessions Judges t^ such cases as 
the Government may direct them to try or the Sessions Judge may make 
over to them (s. 193). 

3. By a^ili^h Court.—^The High Court may take cognizance of an 
offence upon a commitment made to it. The Advocate General may, 
with tiie sanction of the Provincial Crovemment, exhibit to the B^h 
Court, a^nst persons subject to its jurialiction, infon^tions similior 
■,jbo the Attorney General in the High Court in England. All fines, 
^pemdties, forfeiture, and money ^recovered under such infbima^n fonn 
2 »art of the revenues of the Province (s. 194). 

Exceptloiis to the rule that any person may set fhe criminal, 
law in motion.— No Court takes cognizance of— 
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{1) Contonpt of lawfiil authority of public servants* punishable 
under ss. 172 to 188» Penal Cod^ except on the complaint in urriting of 
the public servant concerned, or the public servant to whom he is 
subcndinate. 

(2) Ofiienoes against public justice, punishable under ss. 198-198, 
199, 200,205-211, and 228, Penal Code, comimtted in any proceeding in 
any .Cou^ except on the complaint in writing of such Court or tiie Court 
to which it is subordinate. 


(8) Offences relating to documents given in evidence (s. 468), 
punishable under ss. 471, 475, 476, Penal Code, except on the complaint 
in writing of such Court or the Court to which it is subordinate (a. 195). 

(4) Offences against the* State punishable imder Chapter VI 
(except s. 127 and in thb Bombay Pr^dency and the Punjab s. 171F so 
far as it relates to personation), and ss, 108A, 153A, 294A, 295A, 505, 
Penal Cod^ unless upon comphdnt made by ordw of the Provincia] 
Government (s. 196). 

(5) Criminal conspiracy puniriiable under s. 120B, Penal Code, 

except upon complaint made by order of the Provincial Government. 
[Wlmre tiie object of the conspiracy is to commit any non-cognizable 
offence, or a cognizable offence not punishable with death, transportation 
or rigorous imprisonment for- two years or upwards, unless the Provincial 
Government, Chief Presidency Magistrate or District Meigisfcrate specially 
empowered has by a written order consented to the initiation of the 
proceedings.] (s. 196A). * 

(6) Offence committed, while acting in the discharge of his duty, by 
(n) a Judg^, (b) a Magistrate, or (c) a public servant not removable 
from office save by the Provincial Government or higher authority, 
except with the previous sanction (a) in the case of a person enmloy^ 
in connection wiui the affairs of the Federation, of the Govemor-C^neral 
exercising his judgment; and (6) in the case of,a person employed in 
connection with tiie affairs of a Province, of the Governor of that 


Province exercising his judgment. The Governor-General or the 
Governor may (1) determine the person by whom and the manner in 
which the prosecution is to be conducted, and (2) specify the Court 
before whieh the trial is to be held (s. 197). 

(7) Offencesialling under Chapter XIX or XXI, or ss. 498 to 496, 
Penal Code, except upon a complaint by some aggrieved pcarson. Where 
such person is (1) a woman who according to custom oi^;ht not to be 
coll^>elled to appear in public, or (2) under the age of eighteen years, or 
(8) ap icUot or lunatic, or (4) from sickness or infinnity unable to make a 
ocn^pliunt, some other parson may with the leave of the Court make a 
complaint on his or her behalf (s. 198). 

(8) Offend under s. 497 or 498, Penal Code, except upona com¬ 
plaint by the husband of the \foman,*or, in his absence, with the leave of 
the Court, by some person whe had care of such womeui on his behalf 
when the pffence was committed. When the husband is under eighteen 
years of age, or is an idiot or lunatic, or is from sickness or innrmity 
v^ble to mt^ a, complaint, smne other person may, wttib4ihia leave of 
m Court,aQafcea oomplaint on his briialf (a. 199). 
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[If the person applying under s. 198 or s. 199 is not a guardian 
notice is given to the legal guardian, if any, before granting the applica* 
tion—a. 199A.] ‘ 


Complaints to Magistrates^Examlnation of complainant.— 
Chauter XVI. ^ Magistrate taking cognizance of an offence on eom- 

plaint examines the complainant upon oath and the 
substance of the examination is reduced to vrriting and signed by the 
complainant and the Magistrate. Such examination is not necessary— 


(1) wh^ a complaint in writing is made by a Court or a public 

servant in the discha^e of his official duties; * * 

(2) when a complaint in writing is made to a Presidency Magistrate^ 
unless the Magistrate thinks fit to have Che examination on oath or not; 

(8) when the case is transferred to another^agistrate under s. 192 
after the complainant is examined (a. 200). 

If a complaint is made to a Ma^trate who is not competent to take 
cognizance of the case he (1) if the complaint is in writing, returns it for 
presentation to the proper Court, (2) if the complaint is oral, directs the 
complainant to the proper Court (s. 201). Any Magistrate on receipt 
of a complaint may, for reasons to be recorded in writing, postpone the 
issue of process for compelling the attendance of the person complained 
against, and either (1) inquire into the case himself, or (2) if he is a 
Magistrate other th^ a third class Magistrate, direct an inquiry or 
investigation by a subordinate Magistrate, or a police-officer, or any other 
person for ascertaining the truth or falsehood of the complaint. No 
such direction is made imless the complainant has been examined under 
s. 200, except where the complaint has been made by a Qourt. The 
Magistrate inquiring into a case may take evidence of witnesses on oath 
(a. 202). He may dismiss the complaint, if, after considering the state¬ 
ment on oath of ^e complainant and the result of the investigation or 
inquiry, there is no sufficient ground for proceeding. He must briefly 
record his reasons for so doing (s. 203). K there is sufficient ground for 
proceeding, he issues a summons for the attendance of the accused or 
warrant for causing him to be brought before hiyi or other Magistrate 
having jurisdiction. No process is issued until proper fees are paid 
(s. 204, Chap. XVII). If a summons is issued, the Magistrate may 
dispense with the personal attendance of the accuse^ and permit him 
to appear by his pleader (s. 205). 


Inquiry into cases triable by a Court of Session or High Court. 
'irvtfT —^Any Presidency Magistrate, District Magistrate, 

.* Sub-divisional Magistrate or first class Magistrate or 
any Magistrate specially emjwwered by the Provincial GoveAmient 
may commit any person for trial to the Court of Session or High Court. 
No perron triable by the Court of Session is committed to the High 
Court (s. 206). When the case is exclusively triable,* or ought to*be 
tried, 1^ a Court of Session or High Court, the following prmsedure is 
adopted (a. 207). * .. 

(1) The Magistrate, when the accused appears, proceeds to hear 
tile oomplainant and takes evidence in support of theq>rMeeution or oq 
behalf of the accused, or as may be called for the Mt^fistrate. 
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(2) The accused is at liberty to cross-examine the witnesses for the 
prosecution,, and the prosecutor may re-examine them. 

(8) The Mai^trale issues process, if applied for, to compd the 
attendimce of any witness or the production of any document or thing 
<8. 308). 

(4) When the evidence is taken and the accused is examined to 
explt^ any circumstances appearing against him, the Magistrate, if he 
finds that toere are not sufficient grounds for committing t& acciuued for 
trial, records his reasons and discharges the accused, unless he thinks of 
trying him before himself or another Magistrate, lire accused may be 
discharged at any previous stage if he considers the charge to be ground¬ 
less, recording his reasons (a. ^9). 

(5) After taking evidence and mcaiiuning the accused, if the 
Magisdate is satisfied that there are sufficient grounds for committing 
the accused for trial, he frames a charge declaring the offence with which 
he is charged (s. 210). 

(6) The charge is read and er^lained to the accused, and a copy 

thereof is given to him free of cost (s. 210). * 

(7) The accused is required to give a list of his witnesses. The 
Magistrate may allow him to give a torther list at a subsequent time. 
Where the accused is committed for trial to the High Court, he may give 
a further list to the Clerk of the Crown (a. 211). 

(8) The Magistrate ixuiy summon and examine any witness named 

in the list (s. 212). «■ 

(9) After examining the witnesses the Magistrate may make an 
order committing the accused for trial by the High Court or Court of 
Session and, unless he is a Presidency Magistrate, briefly records the 
reasons for such commitment. But if he is satisfied that there are not 
sufficient grounds for committing the accused, he may cancel the charge 
and disch^ge the accused (s. 213). A commitment can be quashed 
the H[igh Court only on a point of law (s. 215)/ 

(10) When the accused has been committed for trial, the Magis¬ 
trate summons such of the witnesses in the list given, as have not 
appeared before him, to appear before the Sessions Court. If any 
witnesses-in the list are summoned for the purpose of vexation or delay, 
or defeating the ends of justice, the Magistrate may refuse to summon 
them until he is^atisfied that their evidence is material or unless a sum 
fs deposited to defray the expense of obtaining their attendance. Where 
the accused is committed to the High Court, the Magistrate may leave 
such witnesses to be summoned by the Clerk of the Crown (s. 216). 

<(11) Complainant and witnesses for the prosecution and defence 
who appear bdore the Magistrate execute bonds binding themselves 
to appear and give evidence before the Sessions Court or High Court. 
In case of rdfiisal to attend such Court or to execute such*bond, the 
Magistrate may detain the person refusing in custody until he executes 
au(m b^d or until his attendance at the Court of Session or High Court 
is required (a. 217). 

(12) The • Mje^trate notifies the commitment to the person 
appoints by the Provincial Government, and sends the charge^ the 
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record of inquu^, and any weapon or thing to be produced in evidence 
to the Court of Session or the Clerk of the Crown if the cranmitment is 
made to the High Court (s. 218). ^ 

(18) The Magistrate may summon and examine suppl^oientary 
witnesses after commitment and before trial and bind than over to 
appear and give evidence. Such examination is taken in the presence 
of the accused if possible, and where the Magistrate is not a Presidency 
Magistrate a copy of such evidence is given to the accused free of cost 
(8. 219). 

(14) Pending trial the accused is kept in custody subject tcythe 
* provisions rcgardi^ bail (s. 220). 


Charge.—^The fact that the charge made is equivalent to a state¬ 
rs. vrir ment that evary legal condition required by law to 
uiapterxix. constitute the offence charged is fulfUled. The 

following are the essentials of a charge:— 

(1) The charge should state the offence with which the accused is 
charged. 

(2) H the offence has a specific name, it may be described by that 
name; otherwise so much of the definition of the offence must be stated 


as to give the accused notice of the matter with which he is chaiged. 

(8) The law and section of the law against which the offence is 
committed should be mentioned. 


(4) In presidency-towns the charge should be in English; elsewhere 
it should be m English or in thd language of the Court. 

(5) If previous conviction of the accused is to be proved for 
affecting the sentence, the fact, date, and place of the previousjtxmviction 
are stated (s. 221). 

(6) Particul^ as to the time and place of the offence, and the 
person against whom or the thing in respect of which it was committed. 

(7) When the chqrge is of criminal breach of trust or dishonest 
misappropriation of money, it is sufficient to specify the gross sum in 
respect of which the offence is committed and the dates between which it 
is committed, provided the time between the firs| and the last date 
does not exce^ one year (s. 222). 

(8) Particulars of manner in which the offence was committed 
if the accused has not sufficient notice otherwise (s. 2^). 

Effect of errors. —No enor or omission in stating the offence or 
particulars is regarded as material unless the accused is misled by it and 
it has occasioned a failure of justice (s. 225). If any appellate Court or 
the High Court is of opinion that any person convict^ of an offence was 
misled in his defoice (1) by the abmce of a charge, or (2) by an mar 
in the charge, it directs a new tirial. If no valid charge could be prefmed 
against the accused, in respect of the facts proved, it quasljjes the convic¬ 
tion (s. ^2). * • • 


Gojaunltment without a charge or Imperfect charge or 
alterUtton In a charge.^—^If thcflre is commitment without a charge or 
with an imperfect or erroneous charge, the Court or,the Clerk of the 
Crown (in tiie case of a High Court) may fimme, add .to,«or alter the • 
charge (s. 226). Any Court may alter or add to any charge atwny time 
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before (1) judgment is pronounced, or (2) the verdict of the jury is 
returned or the opinions of the assessors are expressed (s. 227). idfter 
alteration or addition the trial may proceed if the accused or the pro¬ 
secutor is not likely to be prejudii^ (a. 228). If the new, altered or 
added charige is such that the accused or the prosecution is likely to be 
prejudiced if the trial proceeded immediately, the Court may direct a 
new trial or a^oum it (a. 229). If the offence in such charge re(]^uires 
previous* sanction, the case is not proceeded with until the sanction is 
obtained (a. 230). If a charge is altered or added after the comiiMnce- 
ment of the tri^, the prosecutor and the accused are allowed (1) to recall 
and examine with reference to such alteration or addition any witnesses 
whoj^may have been examined,* and (2) to call any further witnesses 
(a. 231). 

Joinder of charges.—For every distinct offence there is a septate 
charge, and every such charge is tri^ separately (a. 233). To this the 
following are exceptions;— 

(1) When a perron is accused of more offences than one of the same 
kind committed within one year, in respect of the same person or not, he 
may be charged with and tned at one trial for any number of them not 
exceeding three (a. 234). 

[Offences are of the same kind when they are punishable with the 
same amount of punishment under the same section of the Penal Code, or 
of any special or local law.] 

(2) If, in one series of acts so connected together as to form the 
same txansaction, more offences than one are committed by the same 
person, he may charged with and tried at one trial for every such 
offence. 

(8) If the acts alleged constitute an offence falling within two or 
more definitions of any law, the person accused of them may be charged 
with and tried at one trial for each of such offencte. 

(4) If the acts, of which one or more than one would by itself or 
themsdves constitute an offence, constitute when combined a different 
offence, the person dbcused of them may be charged with, and tried at 
one tri^ for, both the eateries of offences (s. 235). 

(5) Where ^ is doubtful what offence has been committed, the 
accu^ may be emuged with all or any of the offences, and any number 
of such charges may be tried at once; or he may be charged in the 
alternative with having committed someone of the offences (a. 236). 

Charge of one offence, conviction of another.—(l) When a 
person is charged with one offence, and it appears in evidence that he has 
committed a different offence, he can to convicted of that offence ' 
(8. 237). 

' (2) Whem^ person is chkrged with mi offence consisting ol sevnal 
particulars, and some of the particulars constitute a minor offence, he 
may be convicted of such minor ofifened. 

(8) When a person is charged with an offence and facts are proved 
arliica reduce *it to a minor offence, he may be convicted of the minor 
offence. * 
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(4) When a peraon is dmi;ged with an offence he may be convicted 
of an attempt to commit it (a. 238). ^ / 

What persons may be charged jointly^—The following persons 
may be charged and tried togetiier:— 

(1) posons accused of me same offence committed in the course of 
the same transaction ; 

(2) persons accused of an offence and persons accused of abetment 

or an attempt to commit it; « , 

(8) persons accused of more than one offence of the same kind 
committed jointly within twelve months; , 

(4) p&^zis accused of different offences committed in the course of 

the same transaction; « 

(5) persons accused of thefts extortion, or, criminal misappropria¬ 
tion, and persons accused of receiving or retaining or assisting in the 
disposal or concealment of piuperty obtained in the commission of 
these offences; 

(6) persons accused of offences under ss. 411 and 414 of the Penal 
Code; 

(7) persons accused of an offence under Chap. XII, Penal Code, 
relating to counterfeit coin, and persons accused of any other offence 
relating to the same coin, or of abetment or attempt to commit such 
offence (s. 239). 


Withdrawal of charges on conviction.—When a conviction takes 
place on one out of several heads of a charge, the complainant, or the 
prosecuting officer may, with the consent of the Court, withdraw the 
remaining charges, or the Court itself may stay inquiry into such charges. 
Such withdrawal has the effect of an acquittal on suchehargeSt, unless the 
conviction be set aside, in which case toe Court (subject to the order of 
the Court setting aside the conviction) may proceed with toe inquiry into 
the charges so withdrawn (s. 240). 

Trial of summons-cases.—^The following procedure is observed 


i. w Magistrates in the trial of summons-cases 

CliapterXX. (g. 241) 

(1) The particulars of the offence with which fhe accused is charged 
are stated to him, and he is asked if he has any cause to show why he 


should not be convicted. It is not necesspiy to frame a formal charge 
(8.242). * 

(2) If he admits that he has committed the offence his admission 
is recoided in his own words, and if he shows no sufficient cause he may be 
convicted (s. 243). 

(8) If the accused does not admit, or if the Magistrate does not 
convict, toe Mc^fistrate hears (a) the complainant and takes evidence in 
suppor^f toe prosecution, and (6) the accused and takes pvidence for the 
defence. [If the complaint has been made by a Courtf the Magistrate 
does not hear any other complainant. The Magistrate, on the applica¬ 
tion of toe complainant, may isshe a summons to any witness, and require 
that his expenses may be deposited in Court.]—(s. 1^4). 

(4) Pf the Magistrate upon taking evidence and examining tbq 
accused ffnds the accused not guilty he records an order of acquittal. 
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(5) n he does not proceed under s. 849 (for severe s^tencoy or 
502 (to lelepse on {>iobation for good conduct) he passes sentwoe if he 

iinds tro acdused guiltyk (s. 345). [The Magistrate may convict the 
accused of the offence proved on facts to have been committed, whatever 
may be the complaint (a. 246). ] 

(6) If the complainant does not appear, the Magistrate is^uits the 
accused, unless he adjourns the heari^. If the complainant is a public 
servant, and his personal attendance is not required, the Magistrate may 
proceed with the case (a. 247). 

(7) Before a final order is passed, the complainant may withdraw 
the case on satisfying the Magistrate that there are sufficient grounds for 
doing so. The accused is tiiereqpon acquitted (a. 248). 

(8) a case insljtuted otherwise than upon complaint, a Presi* 
denc^r Magistrate, first class Magistrate, or any other Magistrate with the 
sanction of the District Ma^strate may stop tiie proceedings at any stage 
without pronouncing any judgment, and release the accu^ (a. 249). 

Fiivoloua accuaationa.—If in any case the Magistrate discharges 
or acquits the accused, but is of opinion that the accusation was fl) 
false, and (2) either frivolous or vexatious, he may, by his order of 
discharge or acquittal, call upon the person, upon whose complaint or 
information the accusation was made 

(а) if present, to show cause why he should not pay compensation 
to the accused (or to any of the accused if more than one); 

(б) if he is not present, direct the issue of a summons to show cause 
as aforesaid. 

If the Magistrate is satisfied that the accusation was false and either 
frivolous or vexatious, he may direct compensation not exceeding Rs. 100 
to be pBid by the complainant or informant to the accused or any of them. 
A third class Magistrate can award compensation up to Rs. 50. The 
Magistrate may o^er that in default of payment, such person shall suffer 
simple imprisonment not exceeding thirty days. Such person is not 
exempted from any civil or criminal liability in respect of the complaint 
or information, provided that any amount paid to the accused is taken 
into accoimt in awarding compensation in a subsequent suit. When the 
order of compensation is made by a third class Magistrate, or when 
compensation exceeding fifty rupees is awarded, the complainant or 
informant may appeal from the order (s. 250). 

Trial of warrant-caaes.—^The following procedure is observed by 
Chapter XXI. Magistrates in the trial of warrant-cases (a. 251) : — 

(1) The Magistrate hears the complainant and takes evidence in 
support of the prosecution. [He is not ^und to hear any person where 
the complaint is by a Court. The Magistrate summons witnesses.]—r 

• (2) Afte]^ taking evidehce and examining the accused, if he finds 

that no case against the accused has been made out he discharges him. 
He may dischaige the accused at any previous stage, after recoding his 
reasons, if the clj^ge is groimdless (s. 253). 

(8) If he is of opinion that there is ground for presuming that the 
accu^ has commit^ an offence which he is competent to try and 
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whidi he could adequately punish, he frames a charge against the 
accused (s. 254). , 

(4) The chaipe is lead and explained to* the accused, and he is 
asked whether he is guilty or has any defence to make. If he pleads 
guilty, the Magistrate records the plea, and may convict him (a. 255). 

[If a previous conviction is chafed imder s. 221 (7), and the 
accused does not admit it, the Biagistrate may, aft^ he has convicted 
the accused, take evidence in respect of it and record his finding 
(8. 255A). 1 

(5) If the accused refuses to plead, or does not plead, or cIiukis to 
be tried, he is required toustate whether he wishes to cross-examine any of 
the witnesses for the prosecution. The witnesses named by him are 
recalled for cross-exammation and re-examination. Any other remain¬ 
ing witnesses for the prosecution are also examined. The accused is 
tli^ called upon to enter upon his defSence and produce his. evidence. 
If the accused puts in any written statement, it is filed with the record 
(s. 256). 

(6) If the accused applies for process for compelling the attendance 
of witnesses for giving evidence or production of any document or thing, 
the Magistrate issues the process unless he considers that such applica¬ 
tion is made for vexation or delay or for defeating the ^ids of justice. 
Such ground is recorded in writing (s. 257). 

(7) If the Magistrate finds the accused not guilty he records an 

order of acquittal (8. 258). « 

(8) If the complainant is absent on the day of hearing, and the 
offence (a) may be compounded, or (b) is not a cognizable offence, the 
Magistrate may, at any time b^ore the charge has been ftamed, dis- 
chiuge the accused (a. 259). 


Summary triala.—The District Magistrate, first class Magistrate 
Cha ter “WTr specially empowered cmd Bench of first class Bfagis- 

^ ' * trotes specially empowered may fry in a summary 

way the following offences:— 

(1) offences not punishable with death, transportation or imprison¬ 
ment not exceeding six months, 

(2) offences relating to weights and measures, 

(8) hurt, « 

(4) theft where the value of property does not exceed Rs. 50, 

(5) dishonest misappropriation of property where its value does 
not exceed Rs. 50, 

(6) receiving or retaining property where its value does not exceed 

Rs. 50, , * 


(7) assist!^ in the concealment or disposal of stolen property 
wh«re its value cfoes not exceed Rs. 50, 

(8) *mi8^ief, * 

(9) house-trespass, 

(10) insult with intent to prdvoke a breach of the peace anddcriminal , 

intimidation, ^ 

(11) abetment or attempt to commit any of the foregaing offences, « 

(12) offences imder s. 20 of the Cattle Trespass Act, 1871/ 
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In a summary trial if it appears to the Magistrate that it is undesir¬ 
able to try th^ case summarily, he recalls witnesses who may have been 
examined and proceeds to hear the case in the ordinary manner (a. 260), 
The Provincial Government may invest a Bench of second or third class 
Magistrates with power to try summarily the following offences under the 
Peiw Code :-^l) defiling public water, (2) making atmosphere noxious, 
(8) rash driving or riding, (4) dealing with fire or combustibles or ex¬ 
plosives so as endai^r human life, (5) neglij^nce to take order with 
animals, (6) public nuisance, (7) sale or possession of obscene books or 
objects, (8) singing obscene son^, (9) causing hurt or hurt on grave pro¬ 
vocation, (10) act endangering human life or personal safety, (11) 
wrragfiilly restraining any person, (12) assault, (18) mischief, (14) 
crimi^ trespass, (16) insult to provoke breach of the peace, (16) offences 
against Municipal Acts and conservancy clauses of Police Acte which are 
punishable with fine only or with imprisonment not exceeding one 
month, (17) abetment or attempt to commit any of the foregoing 
offences (s. 261). 

The following procedure is followed in summary trials :— 

(1) The proc^ure pr^cribed for summons-cases is followed in^ 
summons-cases, and that prescribed for warrant-cases, in warrant-cases. * 

(2) No sentence of imprisonment exceeding three months is 
pas^ (s. 262). 

(8) Where no appeal lies,' the Magistrate need not record the evi¬ 
dence or frame a formal chame; but shall enter in the prescribed form the 
following particulars(1) the serial number, (2) the date of the offence, 

(3) the date of the report or complaint, (4) the name of the complain¬ 
ant, (6) thef nmne, parentage and residence of the accused, (6) the 
offence complained of and tlm offence proved and the value of properly 
in cases specified in s. 260, (7) the plea of the accused and his examina¬ 
tion, (8) me finding, and, in the case of a conviction, a brief statement 
of the reasons, (8) the sentence or final order, (10)*the date of the termi¬ 
nation of the proceedings (s. 263). 

(4) Where an appeal lies, the Magistrate before passing sentence, 
records a judgment ^bodying the substance of the evidence and the 
particulars stated in s. 268 (a. 264). 

(6) The record and judgment are written by the presiding^ officer 
in English or in th8 language of the Court. Any Bench of Magistrates 
may be authorized by ^e Provincial Government to employ an officer 
to prepare the record or judgment, such redord or jud^nent is signed 
by ea^ member of the Bench. The record may be prepared by a 
memb^ of the Bench and signed by all the members. If the Bench 
differ in opinion, any dissentient member may write a separate judg¬ 
ment (a. 265). 


• Trlala before High Goubt.—^The following procedure is observed 
'^rvTTT ™ ® brUd before the High Court. [*High Court* 
means a High Court within the meaning of s. 219 of 
the Government ^ India Act, 1985, and includes such other Courts 
the Provincial Government may declare to be High Courts for the 
purposes of^Chapters XVUI and XXHI.] 
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(1) The trial is by jury (a. 267). [In crinunal cases transferred to 

a High Court, the trial may be by jury (ifttd.) 1 ^ 

(2) At the comm^cement of the trial the charge is read out and 
exphuned to the accused, and he is asked whether he is guilty of the 
offence charged, or claims to be tried (a. 271). 

Where there is also a charge relating to previous conviction, it is not 
read out and the accused is not asked to plead thereto. The prosecution 
does not refer to it, and no evidence is adduced thereon until 

(а) he has been convicted of the subsequent offence, or 

(б) the jury have delivered their verdict (a. 310). Hvidepce of 

previous conviction may be given if the faqt of such conviction is relevant 
under the Evidence Act (a. 311). « 

(8) If he pleads guilty, the plea is recorded, and he may be con¬ 
victed (a. 271). 

(4) If he refuses to, or does not, plead, or if he claims to be tried, 
the C^urt proceeds to choose jurors (a. 272). 

(5) If it appears to the Judge that any charge or portion of it is 
unsustainable, he may make on the charge an entry to that effect 
(a. 273). [Such entry has the effect of staying proce^ings so far as 
that charge is concerned {ibid,) ] 

(6) The jury consists of nine persons (a. 274). 

(7) Where the accused is {%) a European British subject, or (t«) 
an Indian British subject, a majority of the jury shall, if he before the 
first juror is called and accept^ so requires, consist of, in the first case, 
Europeans or Americans; and, in the second case, Indians. Where the 
accu^ is a European (not a British subject) or an Ammcan, the majo¬ 
rity of the jury shall consist of Europeans or Americans (s^275). 

(8) The jurors are chosen by lot. [If there is a deficiency of per¬ 
sons summon^, the jurors may be chosen from other persons present in 
Court.] (a. 276). 

(9) The jurors are chosen from the special jury list if 

(а) the accused is charged with having committed an offioice 
punishable with death; or 

(б) the Judge, in any case, so directs (s. 276). 

(10) As each juror is chosen, his name is called aloud and upon his 
appearance the accused or the prosecutor may take objection to him and 
state the grounds. Objection is allowed without grounds to the number 
of eight on behalf of the Crown and eight on b^ialf of the accused 
(a. 277). Every objection is decided by the Court and its decision is 
final (8. 279). 

(11) The jurors, who have been chosen, appoint one of them to be 
foreman. If a majority of them do not a^p^ee, the Court appoints a 
foreman (s. 280). (The foreman (a) presides in the debates of me jury, 
(6) delivers the verdict of the jury, and, (c) asks any information from 
the Court required by the jurors {ibid,) J 

(12) Tim jurors are then^swom under the Oaths Act (a. 281). 

(18) The prosecutor then opens his case by leadtng from the Poial 

Code or other law the description of the offence charged, and stating 
shortly by what evidence he expects to prove the gnilt*'of the accusea 
(a. 286). 
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(14) The prosecutor then examines his witnesses (s. 286). 

(15) Th^ examination of the accused before l^e conunitting 
"Magistrate is t^deced and read as evidence (a. 287). 

(16) The evidence of a witness recorded in the presence of the 
^accused may, if such witness is produced and examined, be treated as 
evidence in the case subject to the provisions of the Evidence Act 
(8. 288). 

(17) • When the examination of the witnesses for the prosecution 
and of ^e accoised is concluded, the accused is asked whether he means 
to adduce evidence. If he says that he does not, the prosecutor may 
sum up his case; and if the Court considers that there is no evidence 
that the accused committed theaoffence, the Court may direct the jury 
to return a verdict of net guilty. If tiie accused says that he means to 
adduce evidence, but the Court considers— 

(a) that there is no evidence of his guilt, the Court may direct the 
jury to return a verdict of not guilty; 

(b) that there is evidence of his guilt (even when he does not mean 
to adduce evidence), the Court calls on the accused to enter on his 
defence (s. 289). 

(18) The accused or his pleader may then open his case stating the 
facts or law on which he intends to rely and making comments on the 
prosecution evidence (a. 290). 

(19) He may then examine his* witnesses and after their cross- 
examination and re-examination may sum up his case (s. 290). 

[The accused is allowed to examine any witness not previously 
named him, if such witness is in attendance, but he is not, except as 
provided id ss. 211 and 281, entitled to have any witness summoned, 
other than the witnesses named in the list delivered to the Magistrate 
(s. 291). ] 

(20) The prosecutor is entitled to reply— « 

(a) if the accused or any of them adduces oral evidence ; or 

(b) with the permission of the Court 

(t) o||^ a TOUit of law, or 

(««) whennny document which does not need to be proved 
is produced by any accused after he enters on his 
, defence. The reply is restricted to comment on the 
document (s. 292). 

(21) The Court then charges the jury, summing up the evidence for 
the prosecution and defence, and laying down the law for the guidance of 
the jury (8. 297). 

(22) The jury may then retire to consider their verdict (8. 300). 

(28) When the jury have considered their verdict, the foreman in- 

fomos the Judgp what their verdict or the vndict of the majority is(8.301). 
If the jury areeiot unanimous, the Judge may require them to'^etire few 
farther consideration ( 8 . 302). If six of them are of one opinion the 
f<»eman ,80 informs the Judge [a. 305^2) ]. 

(24) The jipry must return a verdict on aH the charges on which the 
f aecu^ is tried, and the Ju<^ may ask them questions to ascertain thnr 
verdict. aSuch questions and answers are recorded (8. 303). Wh«i by 
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accident or mistake a wrong verdict is ddivoed, the jury may, before or 
immediate^ after it is recorded, amend it (a. 304). ^ 

(25) The Judge gives judgment according to the ju^*s opinion (a) 
if the jiuy are unanimous in their opinion, or (6) when six jurcns are of 
one opinion and the Judge agrees with them. The Judge discharges the 
jury if he (a) disf^rees with the majority, or (6) if there are not six who 
agree in their opinion (s. 305). 

(26) When the jury is discharged the accused is tried by another 

jury unless the Judge considers that he should not be re-tried, in which 
case he is acquitted (s. 308). p 

Trial bcuore a Court of Session.—The following procedure is 
observed— , 

(1) The trial is either by ju^ or with the aid of assessors (s. 268). 
[Wh^ the accused is charged with several offences of which some are, 
and some are not, triable by jury, he is tried by jury for those that are so 
triable, and by the Court with jurors as assessors for those that are not 
triable by jury—s. 269.} 

(2) The prosecution is conducted by a Public Prosecutor (s. 270). 

(8) At the commencement of the teial the charge is read out and 

expli^ed to the accused and he is asked whether he is guilty of the 
offence charged, or claims to be tried (a. 271). 

Where there is also a charge relating to a previous conviction it is not 
read out and the accused is not asked to plead thereto. The prosecution 
does not refer to it, and no eviSlence is adduced thereon unm 

(ff) he has been convicted of the subsequent offence, or 

(6) the jury have delivered their verdi^ or the options of the 
assessors have b^n recorded. 

Where the trial is with the aid of assessors the Court may drop the 
charge of p|eyious conviction (a. 310). Evidence of previous conviction 
may be given if the fact of such conviction is relevant under the Evidence 

Act (a. 311). 

(4) If he pleads guilty, the plea is recorded, and he may be convict¬ 
ed (a. 271). e 

(5) If he refuses to, or does not, plead, or if he claims to be tlried, 
the Court proceeds to choose jurors (a. 272), or, if the trial is to be held 
with the aid of assessors, proo^ds to choose airaessorA 

(6) The jury consists of such unev^ number, not less than five or 

more than nine, as the Provincial Government decides for each district. 
"Where the accused is charged with an offence punishable with death, 
the jury consists of seven or nine persons (a. 274). « 

Wliere the trialls with the aid of assessors, not less than three and, 
if practicable, four, are chosen from the persons summoned (a. 284). 

(7) “Where tl^ accused is (a) an European British subject or (6) an 
Indian British subject, a majority of the jury shall, if he before the first 

J 'uior is called and accepted so quires, consist of, in the Qrst case, 
Suropeans or Americans; and, in the second case^ ^Indians. "Where 
the accused is an European (hot British subject) or itp. American, th^ 
majority of the jury shall consist of Europeans or Americaiu (a, 275). 
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Where tiie trial is with tbe aid of assessors, all the assessors shi^, 
if the accused before the first assessor is chosen so requires, in the case of 
European Briluh subjects, be parsons who are Europeans or Americans, 
or in the case of Indian subject be Indians. ^ Where the accused is an 
European (not a British subject) or mi American, and if he before the 
first assessor is chosen so requires, all the assessors shall be Europeans or 
Americans (g. 284A).' 

(8) Jfk jurors are chosen by lot (s. 276). 

(OhimLe jurors are chosen from the sp^al jury list where the Pro> 
vincialwvemment has declared that the trial of certain ofiPences may be 
by special jury (s. 276). 

(10) As ea^ juror is choseiv his name is called aloud, and upon his 
appearance the accused pr the prosecutor may take objection to mm and 
state the grounds. Every objection is decided by the Ck>urt, and its 
decision is final (s. 279). 

(11) The jurors who have been chosen appoint one of them to be 
foreman. If a majority of them do not agree, the Cknirt appoints a 
foreman (s. 280). 


(12) The jurors are then sworn under the Oaths Act (s. 281). . 

(18) When the jurors or assessors are chosen, the prosecutor opens 
his case by reading from the Penal Code or other law the description of 
the offence charged, and stating shortly by what evidence he expects to 
prove the guilt of the accused (s. 286). 


(14) The prosecutor then examineshis witnesses (s. 286). 

(15) The examination of the accused before the committing 
Magistrate is tendered and read as evidence (s. 287). 


(16) The evidence of a witness recorded in the presence of the 
accused may, if such witness is produced and examine^ be treated as 
evidence in the case subject to the provisions of the Evidence Act 

(8. 288). 

(17) YHim the examination of the witnesses for the prosecution 
and of the accused is concluded, the accused is asked whqthn he means 
to adduce evidence. If he says that be does not, the prosroutor may sum 
up his case; and if thti Court considers that there is no evidence that the 
accused committed the offence, the Court may direct the jury to return a 
verdict of not guilty. If the accused says that he means to adduce 
evidence but the Ofturt considers 


(a) that there is no evidence of his guilt, the Court may direct the 
jury to return a verdict of not guilty; 

(b) that thexe is evidence of ms guilt (even when He does not mean 
to s^qce evidence), the Cqurt calls on the accused to ^ter on his defence 
(s. 28 ^ 


(18) The accused or his pleader may then open his case stating the 
faejs or law on Ijrhich'he intcsids to rely and making comments^ on the 
prosecution evidence (s. 290). 

(19) JSie may then examine his witnesses and after their cross- 
ezamini|tion and re-examination may sum up his case (s. 290). 

[The accqjt^'is'allowed to exanune any witness not previously 
nEamed by him, if such witness is in attoidance^ but he is not, except as 
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provided in ss. 211 and 281, entitled to have any witaeu sununoned, 
other than the witnesses named in the list deliv^m to Masistrate 
(8. 291) ]. « 

(20) The prosecutor is entitled to rc^ly— 

(a) if the accused or any of them adduces oral evidence, or 
(5) with the permission of the Court 
(t) on a point of law, or 

{it) when any document which does not need to be'proved is 
produced by any accused after he enters on his defence. 

The reply is restricted to comment on the document (8/292). 

(21) The Court then charges the jury, summing up the evidence for 
the piiosecution and defence, and la 3 rmg down ^e mw for the guidance 
of the jury (s. 297). 

Where the trial is with the aid of assessors the Covat'may sum up the 
evidence for the prosecution and defence and then requires each of the 
assessors to state his opinion oially on all the charges and records such 
opinion. It may ask the assessors such questions as are necessary to 
ascertain their opinion. The questions and answers are recorded. The 
Judge then gives judgment, but he is not bound to conform to the 
opinions of the assessors. If the accused is convicted, the Judge passes- 
sentence unless he proceeds under s. 562 (s. 309). 

(22) In cases tried by jur^, after the Judge has finished his charge 
the jury may retire to consider their verdict (8. 300). 

(23) When the jury have considered their verdict, the foreman in¬ 
forms the Judge what their verdict or the verdict of themajorety is (s. 301). 
If the jury are not unanimous the Judge may require th^ to retire for 
further consideration (s. 302). 

(24) The jury must return a verdidt on all the charges on which tht- 

accused is tried, and the Judge may ask them questions to ascertain their 
verdict. Such questions and answers are recorded (8. 303). When by 
accident or mistime a wrong verdict is delivered, the jury may, before or 
immediately after it is recoiraed, amend it (s. 304).^ ^ 

(25) The Judge gives judgment according to the verdict of the 
jurors or of a majority of jurors, if he does not disajpee with it. If the 
accused is acquitted, the Judge records judgment of acquittal; if he i.s 
convicted, the Judge passes sratence unless he proceeds under s. 562 
(8. 306). 

(26) If the Judge disagrees with the verdict and is of opinion that 
it is necessary for' the ends of justice to submit the case to the High 
Court, he does so (s. 307). 

Pofats of difference between trial in the Hi^ Court and in 
Court of Se88ion:--r * 

(1) In the High Court if H appSata <1) The SeMkMu Court ,has nO sueh 
to the Judge that a <duuig(B is ppWer. 

nttsustrinabfe, he nukea an entry 
to that effect and prooeedloaB on 
that diaxge am stayed (a. 2i%)* 
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(9) In the High Court the jury ooi- 
afata of ninB penoua (a. 274). 


<8) In the Court objection to 

e juror ia allowed without 
groiuidB to the number of eig^t 
on oehalf of the Crown and tight 
cn behalf of the accused (s. 277). 

(4) Id the Court the Judge ia 
bound to give judgnMnt accord* 
ing to the juzye opinion, if tde 
jury are unanimous in their 
opinion, or when six jurota are of 
one opinion and the Judge agrees 
with them (s. 305). 

(8) In the High Court the Judge dis¬ 
charges the Jury if he disagrees 
with the majority or if there are 
not six jurors who agree in opi- 
num (s. 805). When the jury is 
discharged the accused is tried by 
another jury unless the Judge 
considers that he should not be 
retried in which case he is 
acquitted (s. 308). 


(2) In the Sessioua Court the jury 
cmiBists of not less than five' or 
more than nine. In offimces 
punishable with death the jury 
cmiBists of seven or nine persons 
(a. 274). 

(8) m the Court of Session grounds 
of objection whoii|<| be 
tinned. 


(4) In the Sessions Court the Judge 
gives judgment accord^ to me 
verdict of the jurena or a majo¬ 
rity of jurors if he does not du> 
agree with it (s. 306). 


<5) In the Sessions Court if the Judge 
disagrees with the verdict and 
is of opinion that it is neoessarV 
for the ends of justice to submit 
the case to the High Court, he 
does so (s. 307). 


Points of difference between trial by Jury and trial wllli tba 
aid of assessors in a Court of Session—~ 


(1) The jury consists of not less than 
five or more than nine, hi 
ellenoes punishable with death 
the jury cemsists of seven, and if 
practicable, nine pnaons (s. 274). 

<8) The jurors axe chosen by lot 
fiKun the peraons summoned 
(s. 276). 

(8) The Judge sums up the evidence 
for the prosecuticHi and defence 
and lays dovrn the law for the 
gpUanoe of the joiy (s. 297). 


(4) The Judge'f^ves judgment ac¬ 
cording to the verdict ct the 
furors or of a nu^rily of Jurors 
tf be dees not duagree with it 
fs. 306). If he disagrees with it» 
he subntite tiie ease to the High 
Court |b. Wiy 


(1) The assessors are three or four 
(8. 284). 


(2) The assessors are selected by 
the Judge from the persons 
sumnumed (s. 284). 

(8) The Court may sum up the evi- 
denoe for the prosecutfam and 
defence, and tbm requires eatii 
of the a aacaa ora to state his 
opinion orally on all charges and 
records such <^iniua (s. 3W9). 

(4) The Judge is not 'bound to 
oonfotm to the mpinions of the 
-n (s. 309). 
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(6) Asrieswtts aw asked indivldiialty 
tbeir (pinion (s. 309). 


(6) The Judge has to write a judg¬ 
ment [ (8. 309 (2) ) ]. 

(7) If any assessor is pwvented 
from attending, the txial< proceeds 
with the aid of other asfessora. 
If all the assessors are pw¬ 
vented frrom attending, then frnly 
a new trial is held (s. 285). 

Grounds of objection to a juror.—A jurorrinay be objected to on 
any of the following grounds:— 

( 1 ) pi^umed or actual partiality in the juror; 

( 2 ) alienage, deficiency in qualification, under twenly-one years of 
age or above sixty years; 

( 8 ) relin^uislraent of all care of worldly affairs; 

(4) holding office in or under the Court; 

(5) doin^ or entrusted with police duties; 

( 6 ) conviction of an offence which, in the opinion of the Court, 
renders him unfit to serve on the jury; 

(7) , inability to understand the language in which the evidence is 
given, or'the language in which rt is interpreted $ 

( 8 ) any other ^circumstance which, in the opinion of the Court, 
renders him improper as a juror (s. 278). 

- Juror or nsssssor ceasing to attend.^—A new juror is hdded or a 
new jury is chosen if, before the return of the verdict, any juror is 

( 1 ) prevented attending throughout the trial, or 

( 2 ) absents hims^ and it is not pi^ticable to enforce his attend¬ 
ance^ or 

( 8 ) unable to understand the language in which the evidence is 
given or the language in which it is interpreted. The trial commences 
anew in each case (s. 282). * 

. If in the course of a trial with the aid of assessors, at any time before 
the finding, any assessor is ( 1 ) prevented &om atten^g throughout the 
trial, or ( 2 ) absrats himself, and it is not practicable to ^force his attend¬ 
ance, the trial pnx^eds with the aid of the other assessors. If all the 
assessors are prevented from attending or abswit themselves, the 
proeeedings are stayed and a new trial is hdd with the aid of fresh 
assessors (a. 285). 1 4 

Sldknesa of prisoner.—^The judge may discharge the jury in such 
case (a. 283). 

JofuT fetal of Eurepeana and Indiana.—^V^ere an European 
or American is tried jointly with a pc^n who is not an European or 
Amesiean, or ( 2 ) an Indian British simject is tried Jointly with p person 
who is not an Indian, he and such other person may ^ tried together, 
but if he requires to be tried se^parately according to s. 27jS or s. 284A, 
he is tried so (a. 285A). ' , ' ' 


(5) The vetdict of fbe jury is ex- 
messed by the foreman. In¬ 
dividual opiiiions aw not taken 
<8. 301). 

<6) The Judge woorda the heads of 
the charge to the jury (a. 367). 

A new Juror is added or a new 
jury is dbosen if any juror is 
prevented ftom attending, and the 
trial commences anew (s. 282). 
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Vtow by jury or aosessors.—^When the Court thinks that the jurv 
<sr assessors ^ould '«iew the place where the offence has been eommittedL 
or any othe^^material f>]ace, the Court orders the jury or assessors to be' 
conducted in a body under the care of an officer of the Court to such 
place. No person speaks to holds any communication with the jury 
or assessors exc^t witix the permission of the Court (s. 293). 

Juror or assessor as witness.—^If a juror or assessor is personally 
acquainted with any relevant fact, he must inform tiie Judge, whereupon 
he may be examin^ as any other witness (s. 294). 

• Locking up jury.^—^The jui^ may be kept together, under Uie 
charge of an officer of the Court, if the trial is to last more than a day, 
or the Court may allow them to return to their homes (s. 296). 

DuQr of Judge.-J>-It is the duty of the Judge— 

(1) to decide all questions of law as to 
(t) relevaimy of facts; 

(it) admissil^ty of evidence; 

(Ui) propriety of questions asked by parties; 

(2) to prevent the pi^uctioh of inachnissible evidence; * 

(8) to decide upon the meaning and construction of documents ; 

(4) to decide upon all matters of fact necessary to prove in order to 
enable evidence of particuliff matters to be given ; 

(5) to decide whether saxy question^is for himself or fbr the jury. 

The Judge may in the course of his summing up express his opinion 

upon any question of fact or of mixed Tact and law (s. 298). 

Duty of Jury.—It is the duty of the jury— 

<1) to decide which view of the facts is true and then return the 
verdict ac^rdingly; 

(2) to determine the meaning of all technical terms and words used 
in an unusual sense; 

(8) to decide all questions of fact; ^ 

(4) to decide whether general indefinite expressions (not of l^gal 
proc^ure) do or do not apply to particular cases (a. 299). 

Procedure w^ere Sessions Judge disagrees wl^ verdict.—^If 
the Judge disagreeswith the verdict and is of opinion that it is necessary 
for the ends of justice to submit the case to the High Court, he does so. 
He records the grounds of his opinion, and when the verdict is of acquit¬ 
tal he states th^ offence which he considers to have been committed. 
If the accused is further charged under s. 810, he proceeds to try him as 
if such verdict had been of conviction. When the Judge submits a case, 
he does not record judgment of acquittal or of convictikm on any of the 
chuges, but may dther ronand the accused to custody or admit him to 
bail. Ihe High Court may exercise its powers in appeal, and considn 
the entire evidence and, after givii^ due weight to the opinions of the 
Judge and th^jury, acquit or convict the accused, and in th^Wter can 
|Miss su^ sentence as might have been passed by the Court of Sestion 

List of Jurors for High Ckiurt.—^The H^ Court may prescribe 
thenumberpfp&sons for the special jury list (a. 312). TheClmof the 
* Gtown bgfore the first day of April in each year prqMxek (o) a list of 

• 1 * • 
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penons liable to serve as common jurors; mid ( 6 ) a list of tiiose liable to 
serve as special jurors. R^ard is paid to the property, <diaracter, and 
education of sura pnsons. The Provincial Government n^y exempt 
any salaried servant of the Crown from serving as a juror (a. 313). 
The preliminary list of the jurors is published in the official Gazette 
before April 15 in each 3 rear. A revisra list is published fa^ore May !• 
Copies of the lists are affixed in the Court-house (a. 314). For each 
sessions the Clerk of the Crown summons a sufficient numbra of persons 
to serve on special or common juries. No person is so summonra more 
than once in six months unless the numbra cannot be made up withrat 
him. If in any sessions the number of persons summoned is not suffi¬ 
cient, other persons liable to serve are suipmoned (a. 315). If the H%h 
Court intends to hold its session at any place outsidf the presidency-town, 
the Court of Session at such place smnmons a sufficient number of jurors 
from its own list (a. 316). It may, if needful, after commmiication 
with the Commanding Officer, summon such number of commissioned 
or non-commissioned officers in His Majesty’s Army or Air Force resident 
within ten miles of the place of sitting as it considers to be necessary to 
make up the jurors (a. 317). Any person who fails to attend, or who 
having attended departs without obtaining the permission of the Judge, 
is deemed guilty of a contempt^ and is liable to a fine, and, in default of 
pa 3 nnent of such fine, to imprisonment for six months in the civil jail 
or till the fine is paid. The Court has a discretion to remit any fine or 
imprisonment so imposed (a. 31fi). 

List of jurora and aaaeaaora for Court of Session.—All male 
pCTsons between the ages of twenty-one and sixty are liable to serve as 
jurors or assessors within the district in which th^ resided (a. 319). 
The following persons are exempted from liability to serve as jurors or 
assessors:— 

( 1 ) (fficers superior in rank to a District Magistrate; 

( 2 ) members of ady Legislature in British India; 

(8) salaried Judges; 

(4) Commissioners and Collectors of Revenue or Customs; 

(5) raUce-officers and persons engaged in Preventive Service in the 
Customs Department; 

( 6 ) persons engined in the collection of the revenue whom the Col¬ 
lector thinks fit to exempt; > * 

(7) persons officiating as priests or ministers of religion; 

( 8 ) persons in the Amy, Navy, or Air Force; 

(9) surgeons and others who practise the medical profession; 

( 10 ) legm practitioners ; . , 

( 11 ) Posted and Telegraph employees; 

( 12 ) persons exempted from appearance in Court under the Civil 

PromutwCode; • J * 

(18) oth^ persons exempted by the Provincial Government (a. 320J. 

T1^ Sessions Judge and the Collector prepare and make a list of per- 
seiki liable to serve as jurors or assessors (a. 321). Copies of hich list 
am stuck up in the offira of the Collector and in Court-^uaes of tite 
DUMst Magistrate and of the District Court and extracts theje&om m ' 
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BCMDoe conspicuous place in the to'vm near which the persons named in the 
extracts r^de (s. 323)« Alon^ with the copies notices are published 
stat^ thaVol^ectiofls to the list will be hea^ and determined l]y the 
Sessions Judge and Collector or other officer at the Sessions Court-mnue 
at a particular time (e. 323). The Sessions Jud^ and the Collector or 
other officer hear objections and strike out the name of euiy person not 
suitable to serve as a juror or assessor or who may claim exemption 
undei^s. 820, and insert the name of any person omitted from such list 
whom they deem qualified. A copy of the revised list is signed by the 
Sessions Judge and the Collector or other officer and sent to the Court of 
Session. Such list is revised every year (a. 324). K in any district a 
medal jury list is to be prepared for the trial of certain offences, the 
Scions Judge and the Collector or other officer prepare a special list 
containing names of persons selected from the revised list who p>osses8 
superior qualifications in respect of property, charactor or education 
(s. 325). The Sessions Judge sends, at least seven days before the day 
fixed for holding the sessions, a letter to the District Magistrate 
requesting him to summon not less than double the number of jurors or 
assessors required for any such trial. The names are drawn by lot in 
open Court excluding those who have served within six months. Where 
the accused is an European oranAmerican, as manyEuropeans or Ameri¬ 
cans as may be required aS jurors or assessors are summoned. If the 
proper number of* Europeans or Americans cannot be obtained, the 
Court may summon any person excsnpted und^ s. 820 (s. 326). A 
summons to a juror or assessor is in writing, requiring his attmdance 
at a particular time and place (s. 328). A servant of the Crown or 
a railwa}^ servant may be excused if the head of his office represents that 
he cannot serve as juror or assessor without inconvenience to the pubUc 
(a. 329). The Court of Session may excuse any juror or assessor from 
attendance. At the conclusion of a trial by special jury, the Court may 
direct that such jurors shall not be summonea again for twelve months 
(a. 330). The Court keeps a list of jurors or assessors attending each 
session (a. 331). If a juror or assessor fails to attend or departs without 
permission he is liable to a fine not exceeding Rs. 100. Such fine is levied 
by the District Magistrate by attachment and sale of his movable pro¬ 
perty. The Court may remit or reduce any fine so imposed. In default 
of recovery of the fine, he may be imprisoned in the civil jail for fifteen 
days, unless such fine is paid before (a. 332). 

Nolle prosequi.—Power of Advocate General to stay pro¬ 
ceedings.—^The Advocate General may, before the return of the v^dict 
in a» trial in High Court, inform the Court on behalf of the Crown that 
he will not further prosecute the accused upon the charge, and thereupon 
all proceedings are stayed and he is discharged. Such discharge does 
/rot amount ^ an acquittak unless the Ju(^;e otherwise directs (a. 333). 

High Court sittings.—Every High Court shall hold its sessloii on 
such days as the Chief Justice appoidts (a. 334). The High Court will 
lg>ld its sittings^at such place as the Provincial Government may direct. 
With opnsf^t of such Government it may hold its sittings at any 
place witiiin the local limits of its apprilate jurisdiction (4‘. 335). 
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General provisions as to Inquiry or trial.—^Pardon.— 

Chapter XXIV. Pardon may be tendered in two way»-~ 

1 . The J>i 8 triot Magistrate, Presidency Ma^strate, Si/b-diyisional 
M^strate or first class Magistrate may, with a view to obtaining tibe 
evidence of any person supposed to have been directly or indirectly con¬ 
cerned in or privy to any of the following offences, toider a par&n to 
such person on condition of his making a full and toie disclosure of the 
circumstances relative to the offence and to every other person concern¬ 
ed as principal or abettor— 

( 1 ) Offmice triable exclusively by the BQgh Court or Courbof 
Session; ( 2 ) offence punishable with ten years* imprisonment; (8) 
offence punishable under s. 211 , Penal Code, with seven years* imprison¬ 
ment ; (4) offences under ss. 216A, 869, 401, 485 and 477A. 

The power under this section is exercised— 

(а) where the offence is under in^iry or trial by the District Magis¬ 
trate or the Magistrate making the inquiry or holding the trial; 

( б ) whCTe it is under investi^aiionf by the Magistrate having juris¬ 
diction with the sanction of the District M^istrate. 

The Bfagistrate records his reasons for tendering pardon and furni¬ 
shes a copy to the accused. The person accepting a toider of pardon is 
examined as a witness in the Magistrate’s Court as well as in the Sessions 
Court if the accused is committed to the Sessions.^ He is detained in 
custody, if he is not on bail, till the tmmination of the trial (s. 337). 

2 . The Court to which the commitment is made may, with the view 
of obtaining the evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence, tender of order the 
committing Magistrate or the District Magistrate to tender a pardon to 
such person on the above condition (s. 338). 

The person to whon^ pardon is tendered may be tried for the offence 
in respect of which the pardon was tendered or for any other offence in 
respect of the same matter, if the Public Prosecutor certifi^ that he hi» 
(a) by wilfully concealing any essential thing, or giving false evi¬ 
dence, not complied with the conditions on wnich the tender was made. 
He is not tried jointly with any other accused and is entitled to plead that 
he has compli^ with the conditions. The prosecution jnust then prove 
that such conditions have not been complied wifh. The statement made 
by the accused may be given in evidence against him. But prosecution 
for giving false evidence in respect of such statement is not entertained 
without the sanction of the High Court (a. 339). The Court trying sudb 
person shall (a) in the case of a High Court or Court of Session, before 
the charge is re^ out and explained to the accused, and ( 6 ) in the c^ of 
a Magistrate, bef<»e the evidence of the witnesses for the prosecution is 
taken, ask'^e accused whether he pleads tltat he has complied with the 
conditions on which the tender of the pardon was m^e. If accused 
so ples^, the Court records the phea and proceeds with the trial,,and (o) 
the jvivt or (ft) the Court with tIM aid of assessors, or (c^ the Mi^strate, 
findS: wither or not the accused has conmlied with the conations of the 
pardon. If it is found that he has, the Court acquits hhn (s. 339A). 
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Defence by pleader.—Any person against whom proceedings are 
instituted may of right be defend^ by a pleader (a. 340). 

Accost as wltdess.—Any person against whom proceedi^gB are 
instituted -under s. 107 or s. 552, or und^ Chapters ]SC XI, and 
XXXVI may offSer himself as a witness (s. 340). 

Accused not understanding proceedings.—^If the accused (not 
insane) cannot be made to Understand the proceedings, the Court may 
proceed with the inquiry or trial. In the case of a (^urt other t^n a 
tegh Court, if such inquiry results in a commitment, or, if such trial 
results in a conviction, the proceedings are forwarded to the High Court, 
and the High Court passes thereon such order as it thinks fit (s. 341). 

Examination of the accOsed.—^The Court may at any stage of an 
inquiry or trial put qubstions to the accused to explain any circumstances 
appearing in the evidence against him, and it shall question him generally 
on the case after the witnesses' for the prosecution have been examined 
and before he is called on for his defence. No oath is administered to 
him. The accused does not render himself liable to punishment by (a) 
refusing to answer such questions, or (b) giving false answ^s to them, 
but the Court or jury may draw such inference from such refusal or 
answers as it thinks just. The answ^ may be taken into consideration 
in such inquiry or trial, and put in evidence for or against him in any 
other inquiry or trial for any other offence which such answers may tend 
to show he has committed (a. 342). 

Influence to Induce disclosure^.—^No influence by means of any 
promise or threat is used to an accused to induce him to ^sclose or 
withhold pny matter within his knowledge (s. 343). 

Postponement.—^The Court has power to postpone or adjourn any 
inquiry or trial if it is necessary owing to the absence of a vatness or any 
other cause, and may remand the accused if in custody. Every order 
must be in writing (s. 344). 

Remand.—^V^ere the accused is remanded as above, the p^od of 
remand does not exceed fifteen days at a time. Remand may be made if 
there is evidence to^aise a presumption that the accused may have com¬ 
mitted an offence and it appears that further evidence may be obtained 

<s. 344). . 

Compounding of offences.—^There are certain offences which 
may be compounded by the aggrieved persons (see p. 256); th«re are 
others which cannot be so compounded except with the permission of 
the Court (see p. 257). 

(1) When an offence is compoundable, the abetinent of or attempt 
to commit such offence is also compoundable. 

(2) When the p^on who can compound the offence is under eigh¬ 
teen years, or is an idiot or a lunatic, any person competent to contract 
on hu behalfSmay, with the permission or the Court, comflbund su<d> 
offmee. 

(A)^ 'When the accused hasJbeen (a) committed for trial, or (b) 
convicted and mi appeal is pending, no comi^ition is allowed with^t 
the, leave of |he Court (i) to which he is committed, or (n) before which 
the appeal is to'be hei^. 
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(4) The High Court may allow any person to oompoimd any offence 
which he is competent to compound. 

(5) The composition of an ofPence has the AGFect of aj/i acquittal of 
the accused with whom the offence has been .compounded (a. M5). 

Transfer of a case by a Magistrate.—If in the course of an 
inquiry or trial in any district it apjpears to the Magistrate that tilie case 
should be tried or committed for Ixial by some oth» Magistrate^he sta^^ 
proceedings, and submits the case to any Magistrate to wholtt he is 
subordinate, or such other Magistrate as the District Blagistrate directs. 
The Magistrate to whom the case is submitted may, if CTaipowered,*try 
the case faimsetf, or refer it to any Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial (a. 346). 

Cibmmltment when necessary.—(1) If iir any inquiry or trial it 
appears to a Magistrate that the case should be tri^ by the Court of 
Se^on or High Court, he commits the accused. If such Magistrate is 
not empower^ to commit for trial, he proceeds under s. 846 (a. 347). 

(2) -When a person who has b^n convicted of an offence punishable 
under Chapter XII or XVH, Penal Code, with imprisonment for three 
years or upwards, is again accused of a similar offimce, he may be com¬ 
mitted to the Court of Session or High Court, if the Magistrate before 
whom the case is pending is satisfied t^t there are sufficient pounds for 
doing so. It may be transferred to a Magistrate invested with powers 
under s. 80. If the Magistrate is competent to try the case and is of 
opinion that he can pass an adequate sentence, he need not commit it 
(s. 348). 

When a Magistrate cannot pass adequate sentepce.—If a 
second or third class Magistrate is of opinon, after hearing the evidence, 
that the accused is guilty and that he ought to 

(1) receive a pimishment (a) different in kind from, or (6) more 
severe than that which jie can inflict, or 

(2) execute a bond under s. 106, 

he may record his opinion and submit the proceedings and forward 
the accused to the District Magistrate or Sub-divi||ponar Magistrate to 
whom he is subordinate. If there are more accused than one and the 
Magistrate thinks it necessary to proceed in regard to any of them, then 
all may be forwarded together. The Magistrate to ^hom the proceed¬ 
ings are submitted may recall and examine any witness who has already 
given evidence, and take further evidence, and pass sentence or order. 
He cannot inflict punishment more severe than he is empowered to 
inflict under s. 82 and s. 88 (a. 349). 

Evidence recorded by different Magistrates.—^When a Mba^s- 
trate, after hearing or recording the whole or any part of the evidence in 
an inqtiirv or trial, ceases to exercise jurisdiction and succeeded by 
another Magistrate, the latter Magistrate ihay • « 

(1) act on the evidence alre^y recorded or 

12) act on the evidence pArtly recorded his prede^sor and 
partiv by him, or , 

(8) re-summon the witnesses and re-commenee thq inquiry or trial., 
But (1) the accused may demand that the witnesses be re-summoned and 
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re-heard; (2) the High Court or the District Magistrate may, whether 
there be an app^l or not, set aside any conviction passed on evid^cenot 
wholly recordeifl by the Magistrate before whmn the conviction was held, 
if the accused hail been materially preiudiced, and order a new trial 
<8. 350). 

Change In Bench.—No order or jud^pnent of a Bench of Magistrates 
is invalid by reason of change in the constitution of the Bencb>(8.350A). 

Detection of offenders.—Any person attending a.Court may be 

(1) detained by it for inquiry into or trial of any offence of which it 
can Ihke cognizance and which, from the evidence, may appear to have 
been committed; and 

(2) proceeded against as tlftiugh he had been arrested or summoned. 

If the detention takes place in the course of an inquiry under Chap¬ 
ter XVIII, or after a trial has b^;un, the proceedings commence afresh 
and the witnesses are re-heard (a. 351). 

Courts to be open.—The public generally m^ have access to the 
place in which any ^urt is held. The presiding Judge or Magistrate 
may order that the public or any person shall not have access to, of 
remain in, the room or building usra by the Court (s. 352). 


Mode of taking evidence.—^Evidence taken under Chapters 
vwv XVIII, XX, XXI, XXII and XXIII is taken in the 
’ presence of the accused or his pleader (a. 353). In 
inquiries by or trials (not summary) before (a) a Magistrate (not Presi¬ 
dency), or (6) a Sessions Judge, the evidbice of witnesses is recorded as 
Ibllows (s. 354) ;— 

(I) Summons-cases and minor offences.—^The Magistrate 
makes a memorandum of the substance of the evidence of each witness— 


(1) in summons-cases (not tried before a Presidency Magistrate); 

(2) in trials by a first or second class Magistrate of the offences 

under the Penal Code relating to (t) weights and ipeasures, (n) hurt, (m) 
theft, duhonest misappropriation, receiving or retaining stolen prop^ty, 
and assisting in the concjealment or disposal of stolen property, where 
the value of the pxop^riy not exceed Rs. 50, (iv) mischief, (v) house- 

trespass, (vi) insult with intent to provoke breach of the peace, (vii) 
criminal intimidarion, (mn) abetment or attempt of the foregoing 
offences, {ix) Catt|p Trespass Act, s. 20; 

(8) in proceedings under s. 514. 

The memorandum is written and signed by the Magistrate with his 
own hand. If the Magistrate is prevent^ from making it, he records the 
reason of his inability to do so and causes it to be made from his dictation 
in Court and signs it (s. 355). 

(11) Warrant-cases.—^In (1) warrant-cases tried before a 
Magistrate (not Presidency); 

^ « (2) trials^fore Courts bf Session ; * 

(8) inquiries under Chapters XII and XVIII; 

the evidence of each witness b taken down in writing in the language 
of the Court (1) ly the Magistrate or Judge, or (2) in his presence sm 
Jhearing and his personal direction and superintendence* and is 

signed by him K Ihe evid^ce is, given in English, the Magistrate or 
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Judge may take it dovm with his own hand, wd, unless the accused 
knows English, an authenticated translation in the hmguage of the 
Court fbrms part of the record. When the evidence i;»> given in any 
languaro other than the language of the Court, the MagiStmte or Judge 
may tc^e it down in that language with his own hand, or cause it to be 
tal^ down in his presence and hearing and under his direction and 
superintendence^ and an authenticated,translation in the language of 
the Court or English forms jmrt of the record. Where the Magistrate 
or Judge does not take down in writing the evidence, he himself makes a 
monorandum in writingof the substance of what each witness deposes, 
and signs it (s. 356). The Provincial Government may give directions 
as to the language in which the evidence is to be recorded (s. 357). 
Evidence is t^en down in the form oi a narrative, but the Court may 
take down any particular question and answer (s. 359). The evidence 
of each witness is read over to him in the presence of tiie accused or his 
pleader. If the witness denies the correctness of any part of the 
evidence, the Magistrate or Judge may correct the same, or make a note 
of the objection adding his own remarks. If the witness does not under- 
stand the language in which the evidence is taken down, tiie evidence is 
interpreted to him (a* 360). When any evidence is given in a language 
not understood by the accused, or when he appears by pleader, not 
understood by his pleader, it is interpreted to the accused or his pleader 
in open Court in a language understc^ by him (s. 361). 

(III) Record of evidcmcp in President Magistrate's Court— 
Appealable eases .—In such cases the Presidency Magistrate takes down 
the evidence with his own hand, or causes it to be taken down in writing 
from his dictation in open Court. The evidence is signed b/ the Magis¬ 
trate. It is taken down in the form of a narrative, but the Magistrate 
may take down any particular question or‘answer. The Magistrate 
miuces a memorandum of the substance of the examination of the accused 
and smns it (s. 362)^ <- 

Non^pp&dable cases .—^In such cases it is not necessary to record the 
evidence or frame a charge (s. 362). 

(IV) Record of evidence in High Gourt.^The High Court by 
general rule prescribes the manner in which evidence is taken down in 
cases craning before it (s. 365). 

Demeanour.—The Sessions Jud^ of Magistrate records such 
remarks as he thinks material respecting the demeanour of a witness 
whilst under examination (a. 363). 

Examination of accused.—^When the accused is examined by any 
Court (other than a High Court or the Chief Court of Oudh) thtttwhole 
of such examination, including every question and answer, is reecaded in 
the language in wluch he is examined, or in Ihe Court language, or in 
English rand such record is shora or read»to him, or intfroreted to him, 
and he is at liberty to explain irar add to his angers. It is simed by 
the accused and by the Magisteate or Judge who certifies undcf his own 
hand that the examination was taken in his presence and hewng and 
that the record eontains a fhll'and true account of the statraneat made 
by the accused. Whra» the rammination is not reoended by^he Magis- 
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trate Ju 6 ^ he lumself makes a memoxaBdum in 'writing and signs it. 
If he is iinaBle to make such a m^noiandum he gives reasons. [This 
procedure doed not apjdy to trials before Presidency Magistrates] 
(a. 364). ' 

Judgment. —Hie judgment is pronounced ( 1 ) in open Court, { 2 ) in 
. Yvvr language of the Court, or in some language whidi 

* the accused ot his pleader understuids. The whole 
of the judgment is read out if tiie Court is requested to do so by the 
prosecution or defence. The accused is, if in custody, brought up, or, 
if not4n custody, is required by the Court to attend to hear judgment. 
But where his personal attendance has been dispensed with and (1) the 
sentence is of foe only, or ( 2 ) he is acquitted, it may be delivered in the 
presence of his pleader (a. 366). 

Gontanta of a judgment. —^The judgment 

( 1 ) is written in the language of the Court or in English; 

( 2 ) contains the points of determination; 

( 8 ) contains the decision thereon with reasons; 

(4) is dated and signed in open Court at the time of pronouncing it' 

(5) spediies the offences and the section of law under which the 
conviction is made; 

( 6 ) sp^ifies the sentence of punishment; 

(7) if it is of acquittal, states the offence of which the accused is 
acquitted and directs that he be set at liberty; 

( 8 ) states the reasons why death sehtence is not passed in the case 
of an offence punishable 'with death. 

When it^is doubtful under which of two sections, or two parts of the 
same section, the offence falls, the Court passes judgment in the alterna¬ 
tive (a. 367). 

in the case of a sentence of death, the sentence directs that the 
accused be hanged by the neck till he is dead, ^o sentence of trans¬ 
portation specifies the place to which the cpnvict is to be transported 

( 8 . 368). 


No Court, other than a High Court, alters or reviews its judgment, 
after it is signed, except to correct a clerical error (s. 369). 

Judgment in Jury cases.—^In trials by ji^ the Court of Session 
records the heads of the charge, and need not write a judgment (s, 367). 
When the acxsused is sentenc^ to death, the Judge informs hi^of the 
period within whidh he may prefer his appeal (s. 371). 

Pfesidency Magistrate's judgment.—^Instead of recording a 
judgmeut a Presidency Magistrate records the following particulars:— 

( 1 ) serial number of the case; 

( 2 ) date of the commission of the offence; 

« ( 8 ) name ^ the complainant; 

(4) name of the accused and his parentage and residence; 

( 6 ) offence ocmiplained of ot proved; 

( 6 ) plea of the accused and ius examination; 

|7) final ord^ • 

( 8 ) dgte*of iuch ord^; 
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(0) When the sentoice is of imprisonment or fine exceeding two 
hundred rupees, or both, a brief statem^t of the reasons for the 
conviction (a, 370). * ^ 

Copy of Judgment.—A copy of the judgment or a translation in the 
language of the Coiurt or of the accused is given to him on application free 
of cost without delay, except in summons-cases (s. 371). 


Submisafon of sentences for confirmation.—^When a sentence 
irwTT death is passed, the proceedings are submitted to 

^ the High Court, and the sentence is not executed 

unless it is confirmed (s. 374). If the High Court thinks that a further 
inquiiy should be made, or additional evidence tidcen, it may make 
such inquiry or take evidence or dfirect tihe Sessions Court to do it. 
This is not done in the presence of jurors ori assessors. The presence 
of the convicted persons may be dispensed with unless the High. Court 
directs otherwise (s. 375). 

The High Court may— 

(1) confirm the sentence or pass any other sentence; [no order of 
confirmation is made until the period aUowed for appeal 1^ expired, 
or if there is an appeal, until it is disposed of] ; 

(2) annul the cionviction and 

(•) convict the accused of any offence of which the Sessions 
Court might have convicted him, or 
(n) order a new ^ial ; 

(S) a^uit the accused. 

The confirmation of the sentence or any new order passed by the 
High Court is signed by two Judges (a. 377). When a B^ch of Judges 
are ^ually divided in opinion, the case is laid before another Judge and 
the judgment or order follows the opinion of that Judge (s. 378). The 
order of confirmation or any other order is forwarded to the Sessions 
Court (s. 379). 

Submission of proceedings to Idagistrates.—^Where proceed¬ 
ings are submitted to a first class Magistrate or a Sub-divisioniu Magis¬ 
trate under s. 562, such Magistrate may pass subh sentence or order as 
he might have passed or made if the case had originally been heard by 
him. If he thmks further inquiry or additional evidence necessa^, 
he may do so himself or direct it to be done (s. 38^. 


Execution.—Sentence of death.—^The Sessions Court carries into 
r>ho»» irvvTTT effect the order of confirmation of sentence of death 
^ 'or any other order paraed by the High Court by 

issuing a warrant or taking other steps (a. 381). If a woman sqnteno^ 
to death is pregnant, the High Court may order the execution of sentence 
to be postpone or it may conunute tlie sentence to transportation for 
life (a. m). ' . c* v 

Sentence of tranaportation or Impriaonment.—^The Court 
pasring the sentence forwards the warrant^ to the jail in ,which the 
accused is, or is to be confined, and, if he is not oon|ined, forwards him 
to such jail with the warrant (a. 383). The warrant is directed to tl^e 
jailor (a. 384), and is lodged with him (a. 385), and it may be issued , 
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by the Judge or Magistrate who passed the sentence or his successor 
(8. 389). 

Recovery fine.—4IVhen a sentence of fine is inflicted, the (Court 

may issue | 

(a) a warrmit for attachment mid sale of movable property of the 
offender: 

[if the property is outside the jurisdiction of the Court, the warrant 
may be eador^ by the District Magistrate or the Chief Presidency 
Bfa^strate within whose jurisdiction the property is (s. 387) ]; 

a warrant to the Collector to realize the amount by execution 
accor^g to civil process against both movable and immovable property 
of the defaulter. ^ 

The warrant is deemed to be a decree and the nearest civil Court by 
which a decree for the like amount could be mcecuted is deemed to lie 
the Court which passed the decree. No such warrant is executed by the 
arrest or detention in prison of the offender. 

If the offender has undergone the imprisonment inflicted in default 
of pa 3 nnient of fine, the Court does not issue such warrant unless for* 
special reasons to be recorded in writing it deems it necessary to do so 
(8. 386). 

Suspension of sentence of imprisonment.—^When an offender 
has been sentenced to fine only and to imprisonment in default of fine, 
and the fine is not paid, the Court may 

(1) order that the full fine shalllM paid within thirty days; or in 
two or three instalments, the first of which shall be payable within thirty 
days and the others at an intorval of not more than thirty days; 

(2) susftend the execution of sentonce of imprisonment and release 

the offender on his executing a bond for his appearance before the Court 
on the date on which the fine or the instalment is to be paid, and if it 
is not paid the Court may direct the sentence of imprisonment to be 
carried into effect (s. 388). * 

Sentence of whlpplng.^—Such sentence is executed at such place 
wad time as the Court may direct (s. 390). 

When the accused is sentenc^ to 

(1) whipping only and furnishes bail for his appearapce, or 

(2) whipping in Edition to imprisonment, 

the whipping is nol^nflicted until fifteen days from the date of sentence, 
or, if an appeal is made withfo that period, until the sentence is confirmed. 

The whipping is inflicted in the presence of the jailor, unless the 
Judge or Ma^strate orders it to be inflicted in his own presence. When 
tiae teqn of inmrisonment is less than three months, no sentence of 
whipping in addition to imprisonment is passed (s. 391). In the case of 
a pmson over sixteen years of age, whipping is inflictea with a Ugfat 
rattan not less t|mn half-an-ineh in diameter on such part oi the person 
as tile Provindliu Govmnment directs. In the case of a person under 
sixteen ^ears of age it is inflicted according to the dire^ons of tiie 
Provmcia} Government. Whiffing does not exceed thirty stripes: in 
the case of a persop under sixteen years of age^ it does not exceed fifteen 
(h* ^2). ft ih nbt executed by instalments. The following persons 
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are exempted fzom sucdi punishment— 

(1) ' females; 

(2) males sentenced to (a) death, or (i>) transportation^ at (e) 
peial servitude, or (d) imprisonment for more than five/years; 

^8) males over forty-five years of age (s. 393); - 

(4) persons who are not in a fit state of health in the opinion of a 
medicid officer or the Magistrate or other officer who is present (s. 394). 

Where such punishm^t is not inflicted owing to the state of health 
of the offender, he is kept in custody till the Court revises the sentence. 
The Court may remit the sentence, or in lieu of it sentence the offei^ier to 
imprisonment for a term not exceeding twelve months, or to a fine not 
exceeding Rs. 500 in addition to any o^er punishment to which he may 
have be^ sentenced. Such imprisonment or fine dep^ids upon the 
competency of the Court (s. 395). 


Sentence on escaped convicts.—-When sentence is passed on an 
escaped convict, such sentence 

(1) if of death, fine, or whipping, takes effect immediately, 

(2) if of imprisonment, p^ial servitude or transportation, tfdces 
effect as follows;— 

(a) if the new sentence is severer in kind than the sentence he was 
undergoing, it takes effect immediately; 

(5) If the new sentence is not severe, it takes effect after he has 
suffered imprisonment, penal servitude or transportation which re¬ 
mained unexpired at the time of his escape. 

A sentence of (1) transportation or penal servitude is deemed 
severer than imprisonment; (2) imprisonment with solitary confine¬ 
ment, aevexat than imprisonmmit ,only; (8) rigorous imprisonment, 
severer than simple imprisonment with or without solite^ confine¬ 
ment (s. 396). 

Sratence on offender already sentenced.—^When a person 
imdergoing a sentence of imprisonment, penal servitude, or transporta¬ 
tion is sentenced to imprisonment, pen^ servitude or transportation, 
tile latter sentence commences at the expiration of the former sentence 
unless the Court directs that the subs^uent sentence runs concurrently 
with the previous sentence. But (1) if he is underling imprisonment, 
and the subsequ^t sentence is of trcuisportation, me Court may direct 
l^t the latter sentence commences immediately dr at the expiratkm 
of the sentence of imprisonment; 

(2) if a person imprisoned under an order under s. 128 is sentenced 
to imprisonment for an offence cennmitted prior to such order, the 
latter commfmces immediately ia. 397). When imprisoniqpnt in 
default of payment, of fine is annexed to a substantive sentence of 
imprisonment, transportation or penal smdtude, and subsequ^tly 
anotiier ^sentence of imprisonment, transportation o^«penal servi^iide 
is inflicted, the imprisonment in default of payment of fine is not given 
^Eect to till the further sent^me is undergone (a. 398). 

, Yottthftil offenders.—^Whoi a person imder ffiteen ye£rs of age 
fa^sentenced to ipiprisonmii^t, the Court may diregt instead of 
being imprisoned ina jaU he shall be confined to a refdrmktofy (a. 
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Retarn of warrant.—^When a sentence lias been executed* iJie 
oEFicer ^ecuthig it returns the warrant fib the Court which issued it 
with an endoraement certifying the manner in whudi it has been exe> 
cuted (a. 400)1 ‘ 

Suaponsioiit romlaalon or commutation of aentenoea.— 
Ywnr Powera to suspend or remit sentences.—^When 
a person has been punished for an offence* the Pro> 
vindal Government may, with or without conditions, suspend the 
execution of the sentence or remit the whole or any part of the punish¬ 
ment^ When an application is made to tiie Frovmciai Government 
for suspension or remission of a sentence, the Pfovincial Gkivemment 
may require the Judge who coqvicted or confirmed the sentence to 
state his opinion, witl^ reasons whether the ^plication should be 
granted <nr refused and to forward with the opinion a certified copy 
m the record of the triaL If any ccmdition on which a sentmee has 
be^ suspended or remitted is not fulfilled, the Provincial Government 
may cancel the suspension or remission, and the person in whose favour 
the suspension or remission was made may be arrested 1^ any police^ 
officer without warrant smd rCToanded to undergo the unexpired 
sentence. 

The above provisions apply to any order passed bjr a criminal 
Court which (1) restricts the liberty of a person, or (2) imposes any 
liability upon him or his property. Ihey do not affect the right of 
His Majesty or the Centr^ C^vemm^ to grant pardons,‘reprieves, 
respites, or remissions of punishment. Where a ccmditional pardon 
is granted by His Majesty or the Central Gdv^nment, any condition 
thereby imposed is deemm to have been in^sed by a sentence of a 
competent Court and is enforceable accordi^ly (a. 401). 

Power to commute punishment.—^The Provincial Government 
may commute any one of the following sentences to any other men¬ 
tioned after it— * 

death, transportation, penal servitude, rigorous imprisonmoiit 
for a term not exceeding that to which he might have been sentenced, 
simple imprisonment Tor a like term, fine (s. 402). 

Previous acquittals or convictions.—A person, <1) who has 
r-fc- wv ®*>®e been tried for an offence, (2) by a competent 

cusp JUUL. Court, and (8) convicted or acquittra of such of¬ 

fence, (4) is not, while such conviction or acquittal remains in force, 
(5) liable to be tried again for the same offence, (6) nor on the same 
fistds fw any other offence for which a different charge might have been 
made tgider s. 286, or for which he might have been convicted under 
a. 287. But 

(1) a person acquitted or convicted of any offence may- be tried 
for/my distind^ffeaoe for which a sepmte charge might have been 
made against him under s. 285 (1); 

(2) A person convicted of an offence constituted by any set 
cauai^ cbnsequences which, togeth^ with su<di act, constituted a 
different offence that for whieh he was convicted, may be tried 
for such o^peifoe n tiie consequences had not happened or' were not 
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known to the Court to have happened, when he was convicted; 

(8) a person acquitted'" or convicM of an offence may be tried 
for any other offence if the Court by which he. was flrsb trira was not 
competent to try the subsequent offence (s. 403). k 

Appeals. —No appeal lies from any judgment cHriorder of a cri- 

ch&oter XXXI. Court except as pro'med for by this Code or 

^ P AAjki. other law (s. 404). 

Appeal from orders.^ —(1) Order rejecting application for 
delivery of property or proceeds of the sale thereof is appealable to 
the Court to which appeals ordinarily lie (s. 405). r 

(8) Order requiring security for keeping the peace or for good 
bdbaviour is appe^ble , 

(ft) to the High Court, if made by a,Presidency Magistrate; 
(ftft) to the Court of Session, if maide by any other Magistrate 
(s. 406.) [The Provincial Gk>vei!&iment may not^ that any such appeal 
shaU lie to the District Magistrate and not to the Court of S^sion 


(ft&ftd.)] 

(8) Order refusing to accept or rejecting a surety under s. 122 is 
appealable 

(ft) to the High Court, if made by a Presidency Magistrate; 
(ftft) to the Court of Session, if made by a District Magistrate; 
(tftft) to the District Magistrate, if xnade by a subordinate 


Magistrate (a. 406A). 

There are other orders from which an appeal would lie, viz., order 
to pay compCTusation under s. 250; order of forfeiture of bonds under 
s. 514; order for disposal of property under s. 517; order to pay an 
innocent purchaser of properiy imder s. 519; order for* disposri of 
property under s. 524; and an order passed under s. 562. 


Appeal from sentences.—^1) Appeal from a sentence passed 
by a second or third class Magistrate lies to the District Magistrate 
(s. 407). [The District Magistrate may direct that apperis may be 
present^ to a iBrst class Ahigistrate specially empowei^, and may 
transfer appeals to such Magistrate or withdraw them {ibid.)] 

(2) Appeal from a sentence passed by ah Assistant Judge, a 
District Magistrate, or a first class Magistrate lies to the Coiirt of 
Session. But it will lie to the High C^urt— 

(ft*) when an Assistant Judge or‘a Magistrate specially em¬ 
powered under s. 80 passes a sentence of (a) imprisonment exceeding 
four years, or (6) transportation; 

(ftft) wh^ a person is csonvicted by a Magistrate of sedition 

( 8 . 408 ). 

(8) Appeal from sentence of Court of Session lies to the High 
Court (a. 410.) 

(4) «App^ from a sentence of imprisonment exce^ing six months 

or fine exce^ng Rs. 200, passed by a Presidency Magistrate, lies to 
the High Court (s. 411). « 

(5) Any pcuwn convicted in a Court JSe^ions trial may 

appeal to the I^h Court— . ' 

(a) against the conviction on a matter c^f laV;^ 
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(5) 'with the teave of the mpeitate Court, ot upon the certi¬ 
ficate of the Juc^ who tried the case that it is a fit 
\case fo^appCal, against the conviction on a matter of 
nfaict or <^iiuxed law and &ct or on any ground vdileh 
appears to be sufficient to tilie appdlate Court; 

(c) with the leave of the appdhite Court i^inst smt- 
tence, unless it is a senf^ce fixed by ulw. 

The Provincial Government may direct the Public Prosecutor 
to present an appeal fkom any order of acquittal passed in aHighCourt 
Session, and su<m appeal may lie on a matter of fact or of law. 

The appeal will be heard by a Pivision Bench composed of not 
less than two Judges, other than the Judge who held the triid (a. 41 lA). 

(6) An app^ shall lie to Bis Blajesty in CouncU from any or¬ 
der m^e by a Pivision Court on appeal fTom a conviction in the Bi^h 
Court Session (a. 411A). 

(7) 'When more persons than one are convicted in one trial, 
and an appealable sentence has been passed in respect of any of thepi, 
all have a right of appeal (s. 415A). 


Gasea In which no appeal lies.—(1) Where the accused pleads 
gmlt^ and has been convicted by a BKgh Court, Court of Session or 
Presidency Magistrate or first chus Magistrate, the appeal lies only 
as to the extent or legality of the sentence (s. 412); 

(2) where a Court of Session passes a sentence of imprisonment 
not exceeding one month or a BLigh Court passes a sentmice of impri¬ 
sonment not exceeding six months (s. 413); 

(8) where a High Court passes a sentence of fine not exceeding 
two hundred rupees, or a Court of Session or Pistrict Ma^strate or 
first class Masgitrate passes a sentence of fine not exc^eedTng Rs. 50 
(a. 413); 

(4) where a sentence of imprisonment is* inflicted in default of 
payment of fine but there is no substantive sentence of imprisonment 
(8. 413); 

(5) where in a^summaxy case the sentence is of fine not exceeding 
Rs. 200 (8, 414). 

[An appeal may be brought against any sentence referred to in 
s. 418 or s. 414^ by which any punishm^t is combined with any 
other punishment. S^tence of imprisonment in default of payment 
of fine is not a sentence by which two or morei punishments are cxnn- 
billed <8. 415).] 


App88l from acquittal.^—The Provincial Government may 
direct the Public Prosecutor to present an appeal to the High Court 
from an order of acquittal (a. 417). 

« Appaal to what mattara admissible.—An appeal Ues on a 
matter ^ fact as well as a matter of law. But where the trial ly' 
jury, iqipeal lies on matter of law only. Severity of sentence is deem¬ 
ed to be a matter of law. If in the case of a trial by jury, any persoa 
is sentenced^ to edeath, any otiier pmson convicted in the same trial 
may i^pml ‘a matter of fact as well as a matter of law (e. 418). 


SB - 
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Petition of appeal.—Appeal 

(1) is made in Hie form of a petition in 'writing .; 

(2) is presented by the appdlant or his pleader [}£ the appellant 

is in jail the petition is presents to the jailor who forwards it to the 
proper- Court (a. 420) ]; and j, 

• (8) should be accompanied by a copy of the judgment or order 
appe^ed against, and in juiy trials, by a copy of the heads of the 
charge to the jury (s. 419). v ^ 

, Powers of appellate Court in disposing of appesd.-^!) It 
peruse^ the petition, and if there is no sufficient ground for inteirfei^g, 
it nu^y diaynis g the appeal summarily. An appeal presented to the 
Court by the appellant or his pleader i^ not so dismissed unless he had 
reasonable opportunity of being heard (s. 42|). 

(2) If the appellate Court does not dismiss ^e appeal summarily, 
itshallgivenoticetotheappcSlant Of his pleader, and to ^e proper <d&car 
of Government, of the time and place at which it will be h^ird (s. 422). 
The appellate Court then sends for the record, and (a) after perusii^ 
it, and (b) hearing the appellant or his pleader and the Public Pro¬ 
secutor and the accused (in case of an appeal from acquittal) dismisses 
;the appeal if there is no si:^icient ground for interfering. 

(8) It may, in an appeal from an order of acquittal, 

(a) reverse such order, and direct 
(t) further inquiry, or 
(ii) re-trial of ttte accused, or 
(m) commitment for trial, or 

(5) find thei accused guilty and pass sentence on him. 

(4) It may, in an appeal from conviction, 

(a) reverse the' miding and sentence, and 

(i) acquit or discharge the accused, or 

(ii) order him to be re-tried by a Court of competent 
jurisdiction or committed for trial; or 

(b) alter the finding, maintaining the sentence ; or 
(e) reduce the sentence; or 

(d) alter the nature of tt^ sentence but*hot so as to enhance 
the same. 

(5) It may, in an appeal from an order, alter or reverse such 

order. • 

(6) It may boake any amendment or any consequential or inci- 
dentsd order tlmt may be just or proper. 

(7) It may alter or reverse the verdict of a jury if it is of opinion 
'ihat tim verdict i» erroneous (a) owing to a misdirection by the Judge, 
or (h) to a misunderstanding on the part of the jury of the law as laid 
down by him. Otherwise it does not alter it (a. 423). 

(8) «€t may, aft^ recording its reasons, take addj|ional evideqjce 
or dhect it to be taken by a Ma^trate. The High Court may direct 
tto Court of Session or a Bfagistrate to take it. [The accused or his 

is present when su^ evidence is taken but not pirors'br asses- 
428)., Judgmeqt or order of appellate Co^t is final, exo^t 
<1) rupder s. 417, wh^ Govengnent chooses to aj^ieal ftoin an order* 



SUMMABY. 


047 


of acquittal (s. 417), and (2) in cases of revision (Chap. 3PCXI11) 
(a, 430). 

Judgment of a#ipellate Gonrt.^The rules as to thejudgEUent 
of a crinxinaliCourt of original jurisdiction apply to the ju^^^ent of 
an appellate Court other thui a High Court. But the accused is not 
brought up, or required to attend to heaur judgment (s. 424). 

Order of High Court to be certified to lower Court.—The 
High Ceurt certifies its judgment or order to the Court by which the 
finding, sentence, or order appealed against, was passed. The certi¬ 
ficate is sent through the District Magistrate to subordinate Magis¬ 
trates. The Court to which the High Court' certifies its judgment or 
order makes such orders as are copformable to it (s. 425). 

Suspension of sentence or arrest of accused pending appeal. 
—^Pending any appeal by a convicted person, the apellate Court or 
the High Court may, for reasons to be recorded in -writing, order that 
the execution of the sentence or order appealed against be suspended 
and, if he is in confinement, that he be rdeased on bail or on his 
own bond. When a person convicted of a bailable offence is sentenced 
to imprisonment and an appeal lies firom that sentence, the Court 
may, on being satisfied that, he intended to appeal, order that he be 
released on bail for a period sufficient to enable him to present the 
appeal and obtain an order of the Appellate Court for his release on 
bail or on his own bond (s. 426). 

When an appeal is presented fronf/an order of acquittal, the High 
Court may issue a warrant directing that the accused be arrested and 
brought before it or any subordinate Court and committed to prison 
pending tlie appeal (s. 427). 


Difference among Judges.—^When the Judges composing the 
Court of appeal are equally divided in opinion, the case, with their 
opinions, is laid before another Judge, and sud^ Judge, after hewing, 
delivers his opinion and the judgment or order follows such opinion 
(a. 429). 

Abatement of^appeals.—Appeal 

(1) from acqmttal abates on the death of the accused; 

(2) in any other case (except from a sentence of fine) on the 
death of the appellant (s. 431). 


_ vw¥T Reference_By a Presidency Magistrate.—^A 

cnapter XXXII. Magistrate may 

(1) refer for the opinion of the High Court any question of law 


ansmg m a case, 

( 2 ) give judgment in such case subject to the decision of the High 
Court on such r^erence. 


Pending mch decision, he may commit the accused to^ail or re¬ 
lease him on bail (s. 432). * 

The High Court passes such order as it thinks fit, and sends a 
copy ofjt to the Magistrate to dispo^s of the case confcumably to it 
(a. 433). I 

• . Power .call for record of an inferior Court.—^The High 

Cour^ a Sei^ns Judge, a District Ms^trate, or any Sub-divisional 
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Magistfate qiecially empowered, has power— 

«. (1) to call for and examine the record of |uroceeding before 
an mferior criminal Court, within its or his juriMictum, for the purpose 
of satisfying itself or himself as to [ 

(«) the correctness, legality, or propriety, of any finding, 
sentence, or order; 

(ti) reguiarity of any proceedings of sudi Court; 

(2) to direct that the execution of any sentence be suSp^ded, 
and the accused, if in confinement, be released on bail or on his own 
bond pencBi^ examination of the record. * 

If a Sub-divisional Magistrate considas that any finding, sentence 
or order is ill^^al or improper or any proceedings are irr^;ulM, he for¬ 
wards the record with nis remarks to the IMstriet Magistrate (a. 435). 

llVhere any proceeding of a Presidency Magistrate is call^ for by 
the High Court, the Magistrate may submit a statement of the grounds 
of his decision or order and any material facts, and the Court considos 
such statement before setting aside his decision or order (a. 441). 

Inquiry. —^The High Court or the Sessions Judg^ on examining 
the record, may direct the District Magistrate by himself or by any 
subordinate M^strate to make further inquiry into 

(1) any complaint which has been dismiss^ because 

(i) there was no sufficient ground for proceeding, or 
(n) no process fees were paid, or 

(2) the case of any persdn accused of an offence who has been 
discha^^, provided he had an opportunily of showing cause why 
such direction should not be made (a. 436). 

Commitment. —^If, on examining the record, the Sessions Judge 
or District Magistrate considers that the case is triable exclusivdy by 
a Court of Session and that an accused has been improperly discharged, 
he may cause the ac^jused to be arrested, and, instead of directing a 
fresh inquiry ordor him to be committed for trial. But (1) the ac¬ 
cused must be given an opportunify of diowing cause why the com¬ 
mitment should not be made; and (2) if the evi<^ce shows that some 
other offence has been committed, the Judge or Magistrate may direct 
the inferior Court to inquire into such offence (a. 437). 

Report to High Court. —The Sessions Ju^epr District Magis¬ 
trate may, on cacamining the reemd, report: for the orders of the High 
Court the result of such examination, and if he reports that a s^tence 
lie reversed or alters he may suqiend the sentence* and if the accused 
is sn confinement release h^ on hail (a. 438). 

Ravlsloii.n--;^rhe High Court, in the case of any proceedtog (a> 
the xeoord of whidi has been called for, or (6) which has been xepori^ 
for order^ or (c) which otherwise comes to its knowledge^ may 

(1) exercise the powers * « 

(•) of an appelfote Court in diqiosi^ of an appeal (s. 428), 
(m) of suspoidiiqi d sentence peqdmg an’ appM«^(s. 426), 
(n«) of arresting the accused in an appeal ^m acquit^ 
(8. 427). •. 

(w) of taking of forthet evidence (s. 428), 
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(v) of tenderiag pardon (s. 888), 

(2) ^duaioe the sentence. [H a sentence is passed a ICagis- 
tiate not specially eiflpowered, we Court does not inflict a greater 
imnishment than might have been inflicted for such offwce by a''Pre> 
sidency Magittiate or first class Magistrate.] 

If the Judges composing the Court are equally divided in opmion, 
the case is placed before another Ju^«^ ana the jud^^ent or order 
follows 4iis opinion. 

The accused is given an opportunity of being heard personidly or 
by pleader in his d^ence. He is alw entitled to show cause against 
his conviction. 

The High Court is not authorised to convert a finding of acquittal 
into one of conviction. 

If an appeal lies, but no appeal is brought, proceedings by way of 
revision are not entertained at the instance of the party who could 
have appealed (a. 439). 

No party h^ a right to be heard either personeflly or by pleiEuler 
before a Court exercising powers of revision. But the Court n|ay 
hear any party (s. 440). 

When a case is revised by the High Court, it certifies its decision 
or order to the Court which recorded the finding, sentence or order, 
and the Court makes orders conformably to it (a. 442). 

Special proceedings.—Gases in which European and Indian 
British subjects are concerned.—fii the tiourse of a triad outside 
. 'irvYTTr ^ presidency-town, of an offence punishable with 
^ * imprisonment, if the accus^ claims before 

(i) fie is committed for trial under s. 218, or 
(t») he is asked to show cause under s. 242, or 
(iu) he enters on his defence under s. 256, 
that the case be tried under the provisions of this Chapter, the 
Magistrate, aft^ making inquiry and allowing *1he accused to adduce 
evidence in support of his daim, if satisfied 

(1) that the complainant and the accused or any of them are 
respectively European and Indian British subjects or Indian and 
European British subjects, or 

that in view of the connection with the case of both an Euro¬ 
pean British subject and an Indian British subject, 

it is expedient for the ends of justice that the case should be 
tried under this Chapter, records a finding that the case ought to be 
tried under tlus Chapter, or, if he is not so satisfied, records a finding 
that at is not sudi a case. 

If he rejects the claim, an appeal lies to the Sessions Judge, whose 
dedsion is foial. He stajrs the proceedings until the period of appe^ 
iflkover, or until the appeal is decided (s. 443). * 

* Complainant * means 

(1) ^ any peimn making a complaint, or 

(2) * in reli »^n to any case of which cc^zance is taken under 
^ cl. (5) of s. 190, Jiub-section (I), any person who has given infimnation 
* rdltiiHS tp the dommission of l&e offence within the measflng of s. 184.^ 



550 


THE CBUflNAl^ PBOCEDUBE CODE. 

A Public Prosecufx>r, a public servant, a member, officer, or servant 
of aaxy local authority,- a railway servant, and an officer or servant 
of any company or association to which this secthm is made applicable, 
is not deemed to be a complainant by reason of the fact thatshe has 
made a ciomplaint. Similarly, a police*officer making a| report under 
s. 178 is not deemed to be a complainant (s. 444).^ 

Summons-case.—^Where a case to be tried under this Chapter 
is a summons^case, the Magistrate directs that the case be referred to 
a Bench of two Magistrates and sends a copy of the ord^ to the 
Pistrict Magistrate who provides for the constitution of a Bench of 
two Magistrates of the first class, of whom one is an European and 
the other an Indian. ^ ■ 

If the Bench Magistrates differ in opinioi^ the case with their 
opinions is laid before the Sessions Judge, who may examine any party 
or witness and may take further evidence, and pass judgment, sentence 
or order. 

A p»son convicted by a Bench has the same right of appeal as 
if he h^ been convicted by a first class Magistrate. A person con¬ 
victed b 3 r a Sessions Judge has the same right of appeal to the High 
Court as if he had been convicted at a trial held by the Sessions Judge. 

If it is impracticable to constitute a Bench, the District Magistrate 
transfers the case to such other district as the High Court may direct. 

The Provincial Government may by notification direct tiiat all 
summons-cases shall be tried as warrant-cases in accordance with the 
provisions laid down for the trial of warrant-cases (s. 445). 

Warrant-case.—When a case to be tried under this Chapter is a 
warrant-case, the Magistrate, if he does not discharge the accused 
under s. 209, or s. 258, commits the case for trial to the Court of Session. 
When the accused is so committed, the Court proceeds to try the case, 
and the provisions of s^ 275 and of Chapter XXIII apply. But whei'c 
the trial hefore the Court of Session would be with the aid of assessors, 
and the accused requires to be tried in accordance with s. 284A, the 
trial is held with the aid of assessors, all of whom are, in the case of 
Euiop^m British subjects, Europeans or Americans, and, in the case 
of Indian British subjects, Indians (s. 446). 

Information to the accused.—If at any stage of an inquiry' 
or trial it appears to the Magistrate that the case is such as ought to 
be tried under this Chapter, he must inform the accused of his rights 
under this Chapter (s. 447). 

Appeal.—An appeal may lie to the High Court on a matter of 
fact as well as on a matter of Ipw, where 

<1) a .ease is tried by jury in a High Court or Court of Session 
undm thifa<Chapter; or * « • 

(2) a case which would otherwise have been tried under this 
Chapter is committed to or tiandierred to the Court and^is tried 
by jury in the High Court; or . . l 

(8) ' a case is Ixied by jury in the High Court anq the High Court ^ 
grants leave to appeal on the ground that the case woulU, jf it liibd * 
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been tried outside a presidenoyf^oum, have been triable u!nde(r the 
provisions of this Chapter. 

The IProvindal fiovemment may direct the Public Prosecutor 
to present azfc appeal to the High Court from an original order of ac> 
quittal passea by the High Court in any such trial. 

An appeal to the High Court consisting of more than one Ifudge 
is heaxd by two Judges (s. 449). 

Lunatics.—When a Magistrate holding an inquiry or trial believes 

Chanter XXXIV accused is of unsound mind and incapable 

^ of making his defence, he 

(1) inquires into the fact of such unsoimdness, 

(2) * causes such person to bcf examined by a Civil Surgeon or a 
medical officer, 

(8) examines \he Civil Surgeon or medical officer as a witness, 

and 

(4) reduces the examination to writing. 

Pending such examination and inquiry, tlie Mi^istrate may deal 
with the accused in accordance with s. 466. If he is of opinion ti^t 
the accused is of unsound mind and incapable of making his defence, 
he records a finding to that effect and postpones furth^ proceeding 

(8. 464). 

If a person committed before a Comrt of Session or a High Court 
appears to be of unsound mind and incapable of making his defence, 
the jury or the Court with the aid of assessors try the fact of such 
unsoundness and incapacity, and if the jury pr the Court is satisfied, 
the Judge*records a finding to that effect and postpones further pro¬ 
ceedings, and the jury is discharged (8. 465). 

When an accused is found to be of unsound mind, the Court may 
release him (whether the offence is bailable or not) on sulBicient security 
bein 9 »given that he shall be taken care of and prevented from doing 
ipju^ to himself or to otber persons, and for ms appearance b^ore 
the Court when reiraired. If we case is one in which bail should not 
be taken, or if sufficient security is not given, the Court orders toe 
acxmsed to be detained in safe custodj^, and reports to the Provincial 
Government. No order for the detention of the accused in a lunatic 
asylum is made dtoerwise than the rules made imder the Indian Lunacy 
Act, 1912 (8. 466). 

The Court may resume the inquiry or trial (s. 467) and if it con- 
sidors him capable of making his defence, the inquiry or trial proceeds. 
If it 8onsiders him to be incapable of malcing his defence, it acts undqr 
s. 464, 465, or 466 (8. 468). 

If toe accused app^us to be of sound mind at the tone of inquhy 
or trial, but t|ie Magistrate ts satisfied from the evidence tout he eonr* 
mitted tai act whidh would be an offence if he had been of sound htfnd 
and to%t he was by reason of unsoundness of mind incapable of knoir> 
ing toe nature of toe act«or that it was wremg or contrary to law, ^ 
MMistrate sroctbds with the case. If commitment to Court of Seerion 
or High Court Is necessary, he may do so (s. 469). 
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lYliea a person is acquitted on the |px>und that whra he omnnutted 
Uie c^ence he was by. reason of unsounnness of mind inc^iable <xf know¬ 
ing the nature of t!m act or that it was wron^ op contn^ to law, the 
findiiig states speoifioally whether he committed tilie act or not (a. 
470). If the finding states that he has committed the actji which would 
have constituted an offence but for the incapacity found, tlte Court 
brdem such pesson to be detained in safe custody, and reports to the 
Provincial CSovemment. No order for the detention of the accused 
in a lunatic ai^hun is made otherwise than under the Lunacy Act, 
1912 (8. 471). 

If the Inspector-General of Prisons or any two visitors of a lunatic 
asylum certify that the person detained under s. 466 (either ^ a jail 
or hmatic asylum) is capable of making his d^<mce, he is taken before 
the Court and d^t wi& under s, 468 (s. 473). ^ If the tospector- 
General or visitors certify that he may be rdew^ without danger 
of his doing injury to him^lf or other person, the Provindal Ck>evem- 
moat may order him to be released or detained in custody or transfer¬ 
red to a public lunatic asylum (if not already scmt). If it orders the 
accused to be transferred to an asylum, it may appoint a Commission 
of a judicial and two medical officers to make an inquiry into his state 
of mind and report to the Provincial Grovemment wmch may order 
his release or detention (a. 474). 

When any relative or friend of a person detained under s. 466 or 
471 applies for his delivery, the Provincial Government may order 
liim to be delivered after taking securify that the person ddivered is 
‘ j[l) properly taken care of and prevented firom doing injury to 
himSw or to any other person, and * 

(2) produced for the inspection of an officer of GovemmNkt at 
such time and place as Ckivemment directs, and 

(8) if he is detained under s. 4'66, he is produced when required 
before the Court. . * ^ 

Jt the inspecting officer certifies that such person is ca{i«ble of 
making his dmenc^ the Court calls upon the relative or £r^d to 
produce him before it and proceeds under s. 468*(8. 475). 

Offences affecting admiidatratlon of justice.—Offences nndsr 
TTYvv ®* —(*) When a civil,rev^ue or criminal Court 

caapcer . ^ opinion that in the interest of justicean inmnry 

should be made into an offence referred to in s. 195 (I) (b) or (e) nwcdi 
appears to have been committed in a proceeding in such Cou^ 

(1) it may, after preliminary inquiry, record a finding to that 

effect; • 

(2) it may make a complaint in writing signed by the preakfing 

office of the Court; if the Court is a High Court, thg ocnniriamt is 
signed by an officer appointed by it; • i « 

(8) it forwards the cmnplamt to a first class kfagistrate (or Pre¬ 
side!^ Msipstcat^ having jurisdiction; , 

it may take sufucaent security for the .apneaxanoe of the 
acenM before the Magistrate; * • ^ 

(5) if the offmee is non-bailable, it majs send the aqp u sa d In^ 
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entMty to ih» Ma^iisttate; 

(#>, it Bouw l^d oTer. any person to gire evid^rce before tbe 
Mu|l»tzate.> The Bfagistmte « pgo < w e d s as if the omnplaint 'Ivaa made 
under a. SOO,. If an appeal is peading amdnst Ibe deeinon arrived at 
in the judieiai prooeecung out of whicn uie matter has arisen, he may 
adjourn the hearing till ^ appeal is decided (a. 476). 

The Court to which a civi^ revenue or crinunal Gouot is indbordinate 
may ooiiq>lain if the subordinate Court has not (1) made a oonmlaint 
under s.' 474, or (2) rejected an application for tbs making of such 
complaint (a. 476A). 

Anypimn 

(1) , on whose applicarion«iw^civil, revenue or criminal Court has 
rehised to make a complaint undcSr s. 476 or s. 476A, or 

(2) agiunst whom such a complaint has been made, 

may appeal to a superior Coiurt, and such Court may, after notice 
to the partm, («) direct the withdrawal of the complaint, or (ii) midce 
the cmnplaint (a. 476B). 

<8) Power to commit,—^When an offence under s. 105 (2) (6) or 
{e) is committed before any civil or revenue Court or brought under 
its notice in the course of a judicial proceeding and the case is triable 
exclusivdy by the High Court or C&urt of ^ssion, such Court may 
itself complete the inquiry and conunit or hold to bail the accused to 
take his trial before the High Court or Court of Session. It may 
exercise all the powers of a Magistrate (s. 478). 

When such commitment is znade, it sends the charge witii the 
order of commitment and the record to the Magistrate authoriz^ to 
commit fof trial and he brings the case before the High Court ox C^uxt 
of Session (e. 479). 

(4) Contempt cases.—^When an offence of 
* (i) intentional omission to produce a docummt (s. 175); 

(it) refusal to take an oath (s. 178); * 

(Hi) reftisal to answer a question (s. 179); 

(to) refusal to s^m ^ statement (s. 180); 

(n) intentiondl insult or interruption in a judicial proceeding 
(s. 228) i , 

is conunitted in the view or presence of a civil, criminal of revenue 
Court, the Courtenay (1) cause the offender to be detained in custody, 
and (2) before rising take cognizance of the offmce and sentence him 
to fine not exceeding Rs. 200, and, in default, to simple imprisonment 
up, to one month (s. 480). 

The Court records the foots constituting the offence, the finding, 
and smtence. In the case of an offence under s. 228, Penal Code, 
the record must show, 

• (1) the hature and stage of tiie judicial proceeding iir whfoh the 

Comt, was ^tting, and 

' (2)^ the aatim of the interraptien or insult (s. 481). 

If the Covup thiidcs*(a) that the person oommitting any the, 
ol(mees refigre^to in s. 480 should be imprisoned, or (h) a fineexoeed* 
tog Bs. 200 should be imposed upon him, or (c) the case should not 
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be disposed of under s. 480, it may, (1) after recording the Jncjs and 
the statemrat of the accused, (2) forward the case to a Magistrate 
having jurisdiction to try it, (8) require# securi^ for the appeoMlioe 
of the accused before tiie Magistrate, or (4) if security is not ^ren, 
forward him in custody to the Magistrate (a. 482). Court may 
(1) discharge the offender, or (2) remit the punishm^t, on his submis¬ 
sion to its order or requisition, or on apology being made to its satis¬ 
faction (a. 484). * 

R^iaal to answer or produce documeiit.-^If a witness or 
person caOed to produce a document or thing refoses (1) to answer 
questions put to mm, or (2) to produce any document or thing in his 
possession or power, and does not offer any reasonable excuse for sudi 
refosal, the Court may, for reasons to be recorded in writing, sentence 
him to simple imprisonment, or commit him to tibe custody of an officer 
of the Court for a term not exceeding seven days, miless in the mean¬ 
time he consents to answer or to produce the document or thing. If 
he persists in his refusal, he may be dealt with under s. 480, or s. 482, 
and in the case of a High Court he is guilty of a contempt (a. 485). 

Appeala from convictions. —person sentenced by a Court 
under s. 480 or 485 may appeal to the Court to which decrees or orders 
of such Court are api^alable. 

Appeal from a Presidency Small Cause Court lies to the High Court. 
Appeal ffom a Court of Small Causes lies to the Court of Session. 
Appeal from a Registrar Sub-Registrar, if he is a Judge of a 
civil Court, lies to the Court to which his decrees are appealable : if he 
is not a Judge, then to the District Judge or to the High Court in 
prendency towns (a. 486). ^ 

Juriadiction to try offencea under a. 195. —^Except as provided 
in 88. 480 and 485, no Judge of a ciiminal Court or Magistrate, other 
than a High Court Judge, tries any person for an offence referred to' 
in s. 195, when it is committed before him or in contempt of his autho¬ 
rity, or is brought under his notice in the course of a judicial proceeding 
(a. 487). 

Maintenance. —^If a person having sufficient means neglects or 
_ TnnrvT i^foses to maintain his (1) wife, or (2j legitimate or 
* ill^timate child unable to maint^n itself, hemay, 
upon proof of neglect or refusal, be ordered^by a District Magistrate, 
Ihiesidency Magistrate, Sub-divisional Magistrare, or first class Magis¬ 
trate, to make a monthly allowance for the maintenance of hie 
or cUld, at a rate not exceeding Rs. 100. It is payable from the date 
of (1) the order, pr (2) application for maintmance (a. 488y«*^e 
Afogistmte may make iteration in the allowance if the circumstanoes 
of the person receiving it change, provided the monthly rate of Ra. 100 
is not excOeded (a. 489). * c • 

EnlorcemOttt of order.—^If the person ordered fails, without suffi¬ 
cient cause, to comply with theforder, the JMfoigistrate may, for eveiy 
breach the order, (1) issue a warrant for levyi^ the Amount due as u 
it was fine (provide w appfication is made within o^ y^ firom l||ie < 
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date <m wMch it is fmyable), and (2) sentence him, for any 'ifmotiiit’ 
to ^priaonment up to one month. If he offers to irmintoin }gs 
wife u uie lives with Mm, but she refuses to do so, the Maaistiate may 
coiuider tlm grounds of refusal and, if they are just, winlrp an order 
giving naainteiuuice. ' 

A wife is not entitled to receive an allowance from her husband and 
the Magistrate may cancel the order, if 

(!)• she lives in adultery, or 

(2) she refuses to live with her husband without sufficient cause, 

(8) they are living ^parately by mutual consent. 

All evidence is taken in th^ presence of the husband or fatbar or his 
pleader, and is reconjed as in suihmons*>cases. If he wilfully avoids 
service ^or neglects to attend the Court, the Magistrate may anti 
determine the case ex parte. An ex parte order may be set aside, for 
good cause, if an application is made within three months firom its date. 

Proceedings may be taken in the district in which the personal) 
resides, or (2) is, or (8) where he last resided with his wife or the mother 
of the illegitimate child (s. 488). * 

A copy of the order of maintenance is given without payment to 
the person in whose favour it is made, and it may be enforced by any 
Magistrate in any place where the person against whom it is made 
may be (s. 490.) 

Chapter XXXVII. Directions of ftie nature of habeas corpus.— 

-^y High Court may direct that 

(1) a person within the limits of its appellate criminal jurisdiction 
be brought before it to be dealt with according to law; 

(2) a person illegally or improperly detained in public or private 
custody witl^ such limits be set at Ubcrty; 

(®). ® prisoner detained in any jail, within such limits, be brought 
before it to be examined as a witness; * 

(4) a prisoner detained as above be brought before a Court-martiid 
or any Commission^, for trial or for examination as a witness; 

(5) a prisoner 'mthin such limits be r^noved from one custody to 
another for trial; 

(6) the bod]^ of a defendant within such limits be brought in on 
the Sheriff’s return of eepi eorptts to a writ of attachment (s. 491). 

The High Court may exercise the above powers in the case of any 
®wopean British subject at such places, outside the limits o^its appellate 
^criminal jurisdiction, as the Central Gkivemment may direct (4. 491A). 

PART IX. 


SuPMJEmSNTARY PROVISIONS. 

Pi^bllc Prosecutors.—The Provincial Gkivemment may appmnt a 
vxxvAt Prosecutor. Where no such officer is ap- 

• • • .• * l^^tod the District Magistrare, or the Sub-^vi^nal 

Msgistratp, may appoint any person, not beii^ an officer of pemee bdlow 
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cesrtam nnk^ to be Public Fxosecutor (s. 492)> ^ may appear and 
{dead witiioiit a w ri tte n , authority befoze any Court, and u any private 
peracm inatructa a fdmider, 8ttriipWderact8unde(^8direoll(m8(a.493). 

Any Magistrate may permit the prosecution to be conducted by 
any person other than a police-officer briow a rank pres^bed by the 
mrovuuaal Government. No person other than the Advocate General. 
Standing Counari, Government Solicitor. Public Prosecutor, ot oth«»r 
olEioer empowned by the Provinrial Government, shall be entitled to 
oonduct prosecution without such permission. An officer of police 
who has taken part in the investigation is not permitted to conduct 
the prosecution (a. 495). 

Withdrawal from pro8ecutiQn.-^Any Public Prosecutor may 
with the consent of the Courtv • 

(1) in jury-cases before the verdict is returned, and 

(2) in other cases before the judgment is pronounced. 

withdraw ficom the prosecurion of any person either generally or in 

respect of any offence, and upon such withdraw^.— 

(a) if it is made b^ore a charge has been framed, the accused is 
discharged in respect of such offence; 

(fr)^ if it is made after a charge has been framed, or'whan no charge 
is required, he is acquitted in respect of such offence (s. 494). 

Bail.—Bailable offence.—When a person accused of a bailable 

„ _. Ywnr offence is arsested or detained without warrant by 

' an officer in charge of a police-station or appears or 
is brought before a Court, and is prepared to give^ bail, he is released 
on balL But surii. officer or Court may discharge him on his executing 
a bond for his appearance (s. 496). 

Non-bailable offence.-^!) Wl^ a person accused of a non- 
bailable offence is arrested or detained- without warrant by an officer 
in ctouge of a police station, or appears or is brought before a Court, 
he may. after recording the reasons in writing, be released on bail, but 
he is not so released If th^e are reasonable grounds for believing t^t 
he has been guilty of an offence punishable -mth death or transportation 
for life. But the Court may direct riiat (1) any person under sixteen 
years of age, (2) any woman, or (8) any sick or infixm person accused of 
such an offmce be released on bail. * 

(2) If it appears to the officer or Court at any stage of investic^ 
tion or trial that thme are not reasonable grounds for believing thitf me 
accused has committed a non-bailable ommcev hut there are suffideat ^ 
grounds for ftirther ii^uiry, the aceiuedisxeleBsedonbm]. afterregord- 
ing the reasons in writii^. or on the execution of a bond for his ap¬ 
pearance. 

(8) Ifwlter the oondusion of a trial and before judSposent is deli¬ 
vered, the Court is of opinion that there are reasonable grounds for 
believing that the eoeused is nohgmlty, it relesses the accused on the , 
execution by him of a'bond for his appearanoe to bear judgment (b> 497). 

Amoimt.r—The ammmt of a mmd is fored with d||e xwxd to the , 
eircnmstattces of the case and is not to be exoesriie (a.* 4W)., 
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Power ot Hlgb Court or Court of Se8sion.->The High Ckmrt cor 
Court of Session may, whettier there be an appeal on convietkm or not, 
direct that any poesdli be admitted to bail, or that the bail be reduced 
(o. 493). 

Bond accused and auretlea.—Before any person is released on 
bail or releam on his own bond, a bond for such sum of money as^the 
police-officer mr Court thinks sufficient is executed l]y him, and wbaa 
he ia released on bail, by one or more sureties c<mditioned that he attends 
at a particular time and place. The bond Iwds him to appear before 
the £Bgh Court or Court of Session (a. 499). # 

As soon as the bemd is executed the person is released, and if he is 
in iail,,tlie Court directs the jailor to release him (a. 500). 

If through mistfke, foau^ oiP otherwise, insufficient sureties have 
been aooeptea» or if they become insufficient afterwards, the Court may 
issue a warrant of arrest directing that the person released on bail be 
brought before it and may order him to find sufficient sureties, and, if 
he fiuls to do so, may commit him to jail (8.-501). 

Discharge.—Any surety may apply to a Magistrate to discharge 
the bond, either wholly or so for as it r^tes to hm. The Magistrate 
thereupon issues a warrant of arrest directing that the person so released 
be brought before him. On the appearance of such person, he directs 
the bond to be discharged wholly or so for as it relates to the applicant, 
and calls upon him to find other sureties and, if he foils to do so, com¬ 
mits him to custody (a. 502). • 

Gommiaslon for examination of witnesses.^—^When it appears 
vr tea Presidency Magistrate, District Magikrate, 

'■^“*”** Court of Sesnon, or the High Cou^ that (1) the 

examination of a witness is necessary for the ends of justice, but (2) 
his attendance cannot be procured without an amount of (t) delay, 
(u) esqiense, or (m) inconvenience, which would be unreasonably the 
Coixrt may (8) dispense with audi attendance,* and (4) issue a commis- 
siem to a District or first class Magistrate, within whose jurisdiction be 
rendes, to take his evidmee. If witness resides in an Didian State 


the commission nfoy be issued to the Political Agent for 8u<fo State 
and when the witeess resides in a tribal area it may be issued to the 
District Magistrate of that area. Such officp may delegate h^ powers 
and duties undef the commission to a subordinate officer having powers 
similar to-a first class Mygistrate in British India. Where uie com* 
misskm is Ibr examination of a witness residi^ in an Indian Staty 
the Political Agmt shall forward it for execution to the State Coipt, 
reoqgnfoed by the Crown Representative within whose jurisdictimk 
the witness resides. 

The Magistrate or officer (a) proceeds to the place where the witness 
is, or (5) swoons the witness b^ore him and takes dowmhis evidme 
as in warrant-cases (a. 503). 

the witness is witikin the jurisdiction of a Presidmey MagisteKte, 
the eommissiottinay be>difeeted to him and he majr oon^ the atten¬ 
dance €ft and ijten&e the witness. If the oommisskm is issued to the 
Qiief l^jrendency Hagistrary he may delegate his powers snd didfos 
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under the commission to a Presidency Magistrate (s. 504). 

Parties may examine witness.—^The parties to the proceeding in 
which a commission is issued may forward any in^rrogatories in writing 
which are rrievant to the issue, and except where &e commission is 
sent-to a Court in an.Indian State, the M^istrate or of£u!^ executing 
the commission examines the witness upon such interrogatories. Where 
the commission is sent to a Court, any such party may appear in 
person or by pleader and may examine, cross-examine, and re-cKamine 
the witness except in a case where the commission is sent to a Court 
in an Indian State (s. 505). • 

Powers of 8ubo||dinate Magistrates to issue commission.— 
a Magistrate other than a Presidency Magistrate or District Magistrate 
is ofopinion that a commission for the examination^of a witness ought to 
be issued, he applies to the District Magistrate, and the District Magis¬ 
trate may either issue a commission or reject the application (s. 506). 

Return of commission.—After any commission has be^ executed, 
it is returned, with the deposition of the witn^s, to the Court issuing 
it; and the commission, the return and the deposition are open to 
ihspection of the parties, and may, subject to all just exceptions; be 
read in evidence in the case by either party. The deposition, if it satisfi- 
fies the conditions prescribed by s. 88, Evidence Act, may be received 
in evidence at any subsequent stage of the case before another Court 
(s. 507). t 

Where commission is issued *the inquiry or trial may be adjourned 
till the commission is executed and returned (s. 508). 


Special rules of evidence.—1. Deposition of a mej^cal wit- 
*■ -VT T ness.—^The deposition of a Civil Surgeon or medical 

^ witness, (a) taken and attested by a Magistrate in 

the presence of the accused, or (b) takf^ on commission, may be given 
in evid^ce in any inquiry or proceeding, although the deponent is not 
called as a witness. The Court may, if it thiidrs, fit, summon and 
examine the d^x>nent (s. 509). 

2. Report of a Chemical Examiner.—^Ih^ report of any Che¬ 
mical 'Examiner or Assistant Examiner to Government, upon any 
matter or thing submitted to him for examination or analysis, may be 
used as evidence in any inquiry or proceeding (s. 510^. 

3. Prevlons conviction or acqulttaD—A previous conviction 
or acquittal may be proved 

(1) by an extract certified imder the hand of the officer having 
tibe custody of the records of the Court in which such conviction or 
aoqidttal trok place to be a copy of the sentence or order; or * 

(2) in case of a conviction, 

(i) / by a certificate signed by the officer in charge of the jaU in 
vriiich the punishment was inflicted, or * a * 

(n) by production of the warrant of commitment imder whidi the 
pimishment was differed. * , 

Evidence as to the id^ti^ of the accused with the jberson convicted 
or acquitted is essential in case (s. 511). \ ^ ^ 

-4. Evidence where uccused has alMconded.-^H an, accused 
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2ias absconded, and there is no immediate prospect foi arresting him, 
the Court compet^t to try or commit for trial may examine the pro¬ 
secution witnesses and recdrd their depositions. Such d^)osition may, 
on the arrest ofi the accused, be given in evidonce against him hi any 
trial, if the deponent is (1) dead, or (2) incapable of giving evidence, 
mr (8) his atttedance cannot be procur^ without an amount of delay, 
•expense or inconvenience which would be unreasonable (a. 512). 

5.* Evidence where offender is unknown.—^If an offence puni¬ 
shable with death or transportation has been committed by some un¬ 
known person, the High Court may direct a first class lHagis^te to hold 
an inquiry and examine any witnesses who can give evidence ooncmning 
the-off^ce. Any deposition so takep may be given in evidence against 
any p^son who is acqused of the dhence, if the deponent is (1) de^, or 
(2) incapable of giving evidence, or (8) beyond the limits of British India 
<s. 512). 


Provisions as to bonds.—^When a person is required to execute 
^ . WT TT ® bond he may, except in the case of a bond for 

^ * good behaviour, be permitted to deposit a sum ef 

monw in Government promissory notes to such amount as the Court 
or officer may fix in lieu of mcecuting the bond (s. 513). 

Forfeiture of bond.—When it is proved to the satis^tion of the 
Gourt that the bond has been forfeited, the Court records the grounds of 
such proof, and may call upon any person bound to pay the penalty 
thereof or to show cause why it shbuld not be paid. If sufficient 
cause is not shown and the penalty is not paid, the Court may recover 
it by issuing a warrant for the attachment and sale of tiie movable 


property df such person or his estate if he be dead. The warrant may 
be executed withm the jurisdiction of the Court which issued it; and 
it authorisEes the attachment and sale of moveable property of such 
person outside such jurisdiction when endorsed by the District Magis¬ 
trate or Chief Presidency Magistrate within whhse jurisdiction the pro¬ 
perty is found*- If the penalty is not paid and cannot be recoveared, 
such person is liable to imprisonment in the dvil jail for a term extend¬ 
ing to six months. ** If a surety dies before the bond is forfdted, his 
estate is discharged ficom all liability (s. 514). If he becomes insolvent 
or dies, or when the bond is forfeit^, the Court may order the person 


from whom secufSW was demanded to famish fresh security, and, if it 
is not fiimished, the Court may proceed as if there had been d^ault 
in o^pl 3 ring with the orimnal ord» (a. 514A). When a minor is 
required to execute a bond, the Court may accept, in lieu thereof, 
a executed by a surety or sureties (a. 514B). ^ 

Orders pas^ by a Magistrate (other than a Pr^idency Magistrate 
or District Magistrate) are appealable to the District Magistrate. He 
.ipay also reiris^ them (a. 615). « 

The.Higir Court or Court of Sesrion may direct any Magiatrattt.to 
levy the amount due on a bond to appear before such Court (a. 515). 
^ Dllipoaal of property,—Goatody aa<t diapoaal of proparty 

rK.-— XUaV any pmpet^tt) 

' which an offence appears to have beeU'Oommitted, 
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Of (d) whida appeals to have been used for the conunuaion of any 
Ihnce, is produced before a criminal Court, the Court may make order 
for its custody, pen^Ung Ibe conclusion of the inquiry or trial, and if. it 
is subject to spmy or natural decay, may order it to be sold or dispoasd 
of (s. 516A). After the conclusion of the inquiry or trial, the Cotxtt 
ma^ make an order for the disposal by destruction, cbnfiscatima, oir 
delivery to any person of any property or document produced beftrice 
it or in its custod;^ or r^arding which any offence appears to have been 
committed or wmch has been used for the commission of any oftmee. 
The order is not, except where the property is live stock or subje^; to 
speedy and natural d^y, carried out for one month, or if an appeal 
is presented, till it has been disposed The Court may deliver the 
property to any person claiming pdssession on h^s executing a CK>nd to 
restore the property to the Coi^ if the order is modified or set ainde 
on appeaL (s. 617). The Court may direct the property to be deli¬ 
vered to the Pistrict If^strate or Sub-divisional Magistrate who deals 
with it as if it had been seized by the jiolice (s. 518). 

Payment to an innocent purchaser.—^When a person is wnvict- 
ed of theft or receiving stolen property, and any oth«r person has bought 
the stolen property ftom him without knowing that it was stolen, and 
any mon^ hm on his arrest been taken out of the possession of the 
convicted person, the Court may order that out of suw mon^ a sum 
not exceeding the price paid by the purchaser be delivered to him 
(s. 519). * 

Destruction of objectionable matter.—^The Court may order the 
destruction of (1) all copies of the thing in respect of which conviction 
is made under ss. 292, 298, 501, and 502, Penm Code, or (2) food, drink, 
or ebrug in respect of whi<^ conviction is made under s. 272, 278, 274, 
or 275, Penal Code (s. 521). 

Restoration of possession of immovable property.—^When a 
person is convicted of 4n offence attended by criminal force or criminal 
intimidatioii, and any person has been dispossessed of immoveable 
property by such criminal force or criminal intimidation, the Court 
may» wilhin one month fnmi the date of the conviction, orderthe person 
di^pottBCSsed to be restored to possession. Such order does not preju¬ 
dice any right or interest to or in such immoveable property which a 
poson may establish in a dvil suit. The onfor may be ruade ly a 
Court of aipeal, confirmation, referencs^ or revision (js. 522). 

Seizure of property by police.—Seizure by a police-officer of 
prop ert y (a) taken under s. 51, or (b) suspeeted to have been stiden, or 
(e) fouim under su^icuma circumstances, is resorted to a Mi^tiate 
who orders (a) its duqMmd, or (5) its ddiv^ to the person entitibd, or 
(e) respecting its safe cust^y and production. R w person entitled 
is known, Hhe Msg^Lstrate may oraer the*property to » delivered to 
him on si^ omidStioiis as the Magistrate thinks fit. If he is unknown, 
the Magistrate detoins it and issues a proelaiitatioii iqiecifying the artiefos 
and requiriug any pmon haviitg a lyahn thereto, to 4 |gpmr before bbn 
and estahUsli his ctabn wHUd ehMrumttas (a.^ 528k ' ^ no person csta-, 
bliriies bis daim within six months^ and if the person In tirihfoepostesdbn '^ 
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such propeitty was found is unable to i^ow that it was legally acauiied 
by bun w pioperty Temains at the disposal of Govenunent, may 
be sold under tne orders of the Presidency Magistrate, D&irict Jikagi8> 
trate, Sub>divisional Magistrate, or first class Magistrate specially em¬ 
powered (a. j|p4). The M^strate may direct it to be sold if— 

(1) the person entitled to possession is unknown or absent; 

(2) the property is subject to speedy and natural decay; or 
its s^e would be for the benefit of tiie owner; or 

(4) its value is less than Rs. 10 (a. 525). 

Transfer of crimiiml cases. —^Whenever it appears to the fitth 
WT TV Court (1) on the report of the lower Court, or (2) 
on the apjmcation of a party interested, or (8) on 
its own initiative that 

(a) a fair and impartial inquiry or trial cannot be had in any crimi¬ 
nal Court, or 

(5) some question of law of unusual difficulty is likely to arise, or 

(c) a view of the place in or near which any offence has been conv- 
mitt^ may be required for satisfactory inquiry or trial, or 

(d) an order under this section will tend to the gene:^ convenience 
of the parties or witnesses, or 

(e) such an order is cxp^ient for the ends of justice, or is required 
by any provision of this Code; 

it may order that— * ' 

(i) any offence be inquired into or tried by any Court not empower¬ 
ed under ss. 177 to 184, but in other respects competent to inquire into 

• or tty such offence; 

(ii) any particular case or appeal be transferred from a criminal 
(3ourt to any other criminal Court of equal or superior jurisdiction; 

(in) any particular case or appeal be transferred to and tried before 
its^; or « 

. (to) on accused person be committed for trial to itself or to aCourt 
of SoMioii. 

When the High Court withdraws for trial b^orc itself any case 
from any Court other than the Court of a Presidency Magistrate, it ob- 
sOTves, exemt as provided in s. 207, the some procedure which that 
Court would hav^observed if the case had not be^ so withdrawn. 

The application to the High Court for the exercise of this powa 
is made by motion, which is, except when the applicant is the Advocate 
Gesethl, supported by affidavit or afifirmation. 

an accused makes an application, the H^lh Cout may direct 
him tbmmiute a bond» condition^ that he will, if so ordered, pay a^ 
amoont by way of costs to the person oppo8in|r the applicatimi. 
must give to ^ Public Prosecutor notice in mtmg of Ihe qMfffieatkm,. 
together witii M copy of the mounds on which it is made; aim no cmler 
is made on tiie merits of the application unless at leo^ twenty-mr 
hoiHVS have elapse betwem the of such notice and hearing 

of ^e ap^iiicatidii. * ^ 

• ^ WbtM the siqiliQation is ctismissed, the High Court may, if it is m 
o|miiim tiMt tiiea^hcaticm was firivolons br vemdious, order the apidi- 
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ci^it to pay by way of costa to any person who has opposed the appUoa* 
tion any expenses reasonably incurred by him. 

If, in t]]« course of any inquiry or trial, or b^ore the commence¬ 
ment of the hearing of uiy appem, we Public Prosecutor, the complain¬ 
ant or the accused notifies to the Court his intention to xoake an appli¬ 
cation of transfer, the Court adjourns the case dr postpones the appeal 
for a reasonable time for the application to be made and an order to be 
obtained thereon. But a Court of Session is not required to adjourn a 
tri^ if it is of opinion that the applicant has had a reasonable oppor¬ 
tunity of making it and has failed without sufficient cause to take ad^^n- 
toge of it (s. 526). 

Transfer of military cases.—Where a person subjecl^, to the 
Naval Discipline Act, or the Army Act, or the Air Force Act, is accused 
of an offence under s. 41, proviso (a), of the Army Act, the Advocate 
General, if instructed by competent authority, applies to the High 
Court for the ocmunittal or transfer of the case to the High Court, 
and the High Court passes such orders and tries the case by jury 
(8. 526A). 

Power of Provincial Government as regards transfer.—^The 
Fkovincial Government may, by notification, direct the transfer of a 
case or appeal:— 

(1) from one High Court to another, or 

(2) ftom a criminal Court subordinate to a High Court, to another 
criminal Court of equal or supetior jurisdiction subordinate to another 
High Court 

whw such transfer will promote the ends of justice, or tend to the 
general convenience of parties or witnesses. [Provided that no case 
or appeal shall be transferred to a High Court or other Court in another 
Ftovmce without the consent of t^ Provincial Gov^unent of the 
Province]. The Court to which such case or appeal is transferred deals 
with it as if it has be6n originally instituted in, or presented to, such 
Court (s. 527). 


Power of Sessions Judge and Magistrates.—A Sessions Judge 
may withdraw a case from, or recall a case whi^ he has made over 
to, any Assistant Sessions Judge. 

A Quef Presidwey Magistrate, District Magistrate, or Sub-divi¬ 
sional Magistrate may with^w a case frcnn<, or rec£l a case which he 
has made over to, a Magistrate subordinate to him, and may inquire 
into 'or try such case himself, or ref<^ it for inquiry or trial to any other 
com petent Magistrate. 

The Provincial Govemmwt may authorize the District Blagigtrate 
witheb^w from a subordinate M^strate any class of casA. 

. ■ i^ny nyagisteate may, after recording his reasbi^ recall a case made 

by.hi^ under s. 192, sid>-section (2)^ to any other ^lagistrate, apd 
hey it hims^ (s* 528). 

^pp|eni«ntafy provisios^ relatingjta, European and Indian 
Briti^ snbjects.— Where, in a case in whiah the altovoprovtsioiis do 

" ^ -iri iwA Wly* person clainw tet be d^t wjth as. 

Chapter 9ELIVA. ^ oar an Indian British kjobjec^ oy wQere 
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any person claims to, be dealt 'witii as an Einopean or an American, he 
must state the grounds of such claim to a Ida^trate who inquires into 
the truth of ouch stAtonent and allows him a reasonable time within 
which to prove it, and then decides whether he is or is not an European 
British subj^t or an Indian Biitidi subject, or an European or an 
' American. When such claim is rejected by the Magistrate and the ^ 
person is committed for trial before the Court of-Session, and he repeats 
the claim, the Court after fbrther inquiry decides the cle^m. When the 
Court rejects the chum, the decision forms a ground of appeal from the 
sentence or order passed (a. 528A). 

If such person (1) does not claim to be dealt with as such by the 
H^8ti|ite brfore whom he ia tri^ or by whom he is committed; or 
(2) if such claini is rejected by the committing Magistrate, aod is 
not repeated before the Court to which he is committra, 

he is h^d to have relinquished such i^ht and cannot assert it in 
any subsequent stage of the case (a. 528B). 

If a person, not being an European British subject, is dealt with as 
an European British subject, or, not being an Indian British subject, 
is dealt with as an Indian British subject, or, not being an EuropeaU 
or an American, is dealt with as an European or an American, and he 
does not object, the inquuy, commitment, trial, or sentence is npt 
invalid (a. 528G). 


Irregular proceedings.—Irregularities which do not vitiate 
dumter XLV proceedings.—If a Magistrate not empowered to 

* do any of the following things, erroneously in good 
faith does it, his proceedings are not set aside:— 

(1) mues a search-warrant under s. 98; 

(2) orders, under s. 155, the police to investigate on offence; 

(8) holds an inquest under s. 176; 

(4) issues process, under s. 186, for the apprdhension of a person 
witiw the local limits of his jurisdiction who h^ committed'an offence 
outside such limits; 

(8) takes cognisance of an offence under s. 190, sub-section (1), 
clause (a) or clause (b); 

(6) transfers a case undo: s. 192; 

(7) tenders % pardon undor s. 887 or s. 888; 

(8) sells proparty under s. 524 or s. 525; or 

(9) withdraws a case and tries it himself under s. 528 (a. 529). 
Itfegularities which vitiate proceedings. —If a Magistrate, not 

being mnpowered, does any of the following things, lus proceedings are 

(1) attaches and sells property under s. 88; 

<2) tssu^ a seardi^warrant for a letter, parcel or other tiling in 
the Post OfficM, or a telegradi in the Telegraph Department*; ^ 

(8) demands security to keep the pcM; 

< w demands security for good Ubhaviour; 

(5| disdiaxdes a peiten lamully bound to' be of good bdiaviimr 
(8) eanceli^ bpim to keep >tiie peace; 

* (7) makes'an oraor under s. 188 as to a local nuisance; 



564 THE CBlMINAfL PBOCEDUBE CODE.' 

r 

(8) prohibits, under s. 148, the repetition or continuance of d 

public nuisance; ^ 

(9) issues an order under s. 144; 

(10) makes an order under Chapter XII; 

(11) takes cc^izance, under s. 190, sub-section (1),^ clause (c), of 
an offence; 

(12) passes a sentence, under s. 349, on proceedings recorded by 

another Mamstrate; * 

(18) cans, under s. 485, for proceedings; 

(14) makes an order for maintenance; 

(15) revises, under s. 515, an order passed under s. 514; 

(16) tries an offender; , * t 

' (17) tries an offender summarily; or 

(18) decides an appeal (a. 530). 

Proceedings in wrong Gourt.-^Proceedings of a criminal Court 
dre not set aside merely on the ground that th^ took place in a wrong 
place, unless such error has occasioned a failure of justice (s. 531). 

Irregular commitments. —^If a Magistrate purporting to exorcise 
powers, which are not so conferred, commits an accused for trial before 
a Court of Session or High Court, such Court may accept the commit¬ 
ment if it considers that the accused has not been injurm thereby, un¬ 
less before commitment objection was made on be^f of the accused 
or prosecution to the jurisdictisn of the Magistrate. If it considers 
that l^e accused was injured, or objection was made, it quashes the 
commitment and directs fresh inquiry by a competent Magistrate 
(a. 532). 

Non-compliance with the provisions of s. 164 or 364.—^If any 
Court, before which a confession or other statement of an accused is 
tendered in evidence, finds that any provisions of these sections have not 
been complied with by the Magistrate leeord^ the statement, it shall 
take evidence that such person duly made the statement; and, notwith¬ 
standing s. 91 of the Evidence Ax^ such statement is admitted if the 
error lyu* not injured the accurod as to his defence <m the merits. This 
section applies to Courts of appeal, reference and revision (a. 533). 

Omission to give information. —An omission to inform under 
s. 447 any person of his rights under Chapter XXXllX does not affect 
the validity of any proceemng (s. 534). 

Omission to frame charge. —^No finding or sentence is invalid 
mendy on the groimd that no charge was framed, unless in tiie opinion 
of the Court of appeal or revision, a failure of justice has been occMiMied. 
If there is a faUure of justice, the Court orders thid; a diarge be framed,, 
and that the'trial be recommenced ficom the point immediptdy after the 
framittg of^the diarge (a. 535). * • • 

Wrong trial by Jury or aaimaaora.—^If an offence triable with the 
aid of assessors is tried by a jui^,*ibe trial ia not mvalid on that ground. 
Sfodferiy, if an offence triable by Jury is tried*with tha aid of assessors, 
the trial is not invalid, unless obfeetkm is taken befiire the Qcmit reeoiQiis t 
its finding (a. 536). 
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Fiading or aentence wlien error or omission in chargs^No 
fi nd in g, sentence or order ^^sed by a competent Court is rerecsed or 
altered unctor Chaptbr XXvJI or on appeal or irevision on account <if 

(1) any error, omission or irregularity intbe complaint, summons* 
urarrant, charge, prodamatmn, judgment, etc.; or 

(2) the hm^ion to revise any list of jurors or assessors; or 

(8) any misdirection in any charge to the jury; 

unless such error, omission, or irr^ularily has occasioned a failure 
of justice. In determining this the Court sees whether the objection 
cquld and diould have been raised at an earlier stage in the proceedings 
(8. 537). 

Distress.—No attachment is unlawful, and any person making 
it is not a trespasser on accoimt*of any defect or want of form in the 
summons, conviction, writ or attachment or other proceedings (8.538). 


Miscellaneous.—^Affidavits.—Affidavits and affirmations to be 
-VT VT before High Court may bp sworn before (1) ihe 

^ ' Clerk of the Crown or Commissioner; (2) Judge or 

Commissioner for taking oaths in any Court of Record in British India; 
(8) Commissioner to administer oaths in England or Ireland or any 
Magistrate authotised to take affidavits in Scotland (s. 539). 

When allegations are made against a public servant in any applica¬ 
tion to the Court, the applicant may support it by affidavit, ara the 
Court may order evidence to be given relating to the facts stated therein. 
The Court may order scandalous and^rrelevant matt^ to be struck out 
(8. 539A). 

Local inspection.—A Judge or Magistrate may, after notice to the 
parties, visit and inspect any place in which an offence is committed, or 
any place which it is necessary to view for appreciating the evidence 
given. 

He must without delay record a memorandum of any relevant facts 
observed at such inspection. Such memorancfiim forms part of the re¬ 
cord, and its copy is furnished free of cost to the Public Prosecutor, 
complainant, or the accused if he desires. 

where tiie trim is by jury or with the aid of assessoi's, tiie Jud^ does 
not,make inspection unless with jurors or assessors (s. 539B). 


Power to ^gcamlne witness .—Any Court may summon any peraon 
as a witness, or examine any person m attendance, or recall and re¬ 
examine any peison if his evidence appears to it essential to the just 
decision of the case (s. 540). 

Illness of some of the accused.—^Where there are more accused 
than one, and one or more of thorn is or are in<»pable of remaining before 
the Court, the Judge or Magistrate may, if sura accused is r^resented 
by a pleade^ dispense with his attendance and proceed with the trial, 
end may^ at any subsequent stage direct hisperaoiuilatten<ftanoe. ^ If tiie 
accused is not rqiresrated by a pleader, or if the Judge or Magistiate 
oUDsi^^ his personal attencUuice necessary, he may, aftcar reoortUng 
reasons, either Adjourn %uch trial or order that such aocm^ be tried 
^ppaiat^>. 540^)* 

Rsnmvoi to jail.—^The Provincial Government has power to direct 
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in what place a penoti is to be k^t in imprisonment or custotfy. If a 
person luble to be imprisoned or committed to custody is in conmiem«it 
m a orvil jail, the Court ordering the imprisonmedt or c(»nmittal may 
dim^ that he be r^oved to a criminal Jail. After his release from tte 
. criminal jail he is sent back to the civil jail unless— 

(t) three years have riapsed since he was removed td the criming 
jail, in which case he is deemed to have been discharged from the civil 
jail7 or 

(it) the Court which ordered his imprisonment in the civil jail has 
certified to tiie jailor that he is entitled to be discharged (a. 541). « 

IMsoner as a witness* —A Presidency Magistrate, desiring to 
esamine any penson confined in a jail ,within ms jursidiction, may order 
the jailor to bring him in custody (s. 542). < 

Expenses of a complainant or witness. —A Court may order 
paym^t, on the part of Government, of the expenses of a com> 
plmnant or witness (s. 544). 

Expense or compensation out of fine. —^When a Court imposes a 
fine or confirms such sentence or a sentence of which fine forms a part, 
it may whoi passing judgment order the whole or any part of the fine 
to be applied— 

(1) in d^kaying expoises properly incurred ih the prosecution; 

(2) in payment of ccanpensation for any loss or injury caused by 
the offence, when compensation is recoverable in a civil suit; 

(8) when a person is convict^ of th^t, criminal misappropriation, 
criminal breach of trust, or cheating, or having dishonestly received or 
retained, or having voluntarily assisted in disposing of stolep property 
Rowing or having reason to believe the same to be stolen, in compaisat-. 
'ing any Dona fide purchaser of such proi>erty for the loss if such property 
is restored to the person entitled thereto. 

No such payment i^ made, in a case subject to appeal, until tiie 
period of appeal has elapsed, or if an appeal is presentm, tiU it is de¬ 
cided <8. 545). 

At the time of awarding compensation in a sij)t>sequ<xit civil suit 
relatiiig to the same matt^, the Court takes into account any sum paid 
as cxmipensation by a criminal Court (8. 546). 

Recoupment of fees In non-cognlzajb»le caset* —^In any com¬ 
plaint of a non-cognizable offence, the Court, if it convicts the accused, 
may, in addition to the penalty imposed upon him, order him to pay to 
thft oomplainant— * 

(1) the fee paid on the petition of complaint, or for the examination 

of the eomplainwt; ami * 

(2) any fees paid by the cconplainant for serving processes on tus 
witnesses or on me accused. . 

d^hdlt of payment, simple imprisondient is infUcten up to thirty 

days. 

An appdUate Court or High €!ourt may umke an <»der undfir tins 
sednom In revision (a. 546A). * « 

. Recovery d money.—Any monty (other than p finis} &lj 80 (>V 8 xab|B « 
as fine (a. 5^), 
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'Deliveiy of persons liable to be tried hy a Gdurt-martlal^ 
mie Central Government majr make rules as to cases in wlndi pcarsoos 
subject to militaiy, iffaval or air force law are to be tried undertlm Cede 
or by a Court-martini. l^Vhen a person is brought before a Magistrate 
and charged with an offence for vwch he isliable to be tried^aCourt- 
martial undef the Army Act, the Naval Discipline Act or Air Force Act, 
tile Magistrate dtiivers him togetiier with a statement of the offence of 
which Jie is accused to the conunanding officer of the regiment or corps, 
ship or detachment to which he belongs, or to the commanding offi^ 
o^the nearest station for the purpose of being tried by a Court-martial. 
On receiving an awlication mm a commanding officer to apprehend 
such pprson, the Magistrate, apprehends him (s. 549)* 

Selsure of snspldous stoleb property.—^Any police-officer may 
seize any properly (1) suspected to have bemi stolen, or (2) found under 
circumstances wmcm create suspicion of the commission of any oiEfonce. 
If he is subordinate to the officer in charge of a police-station, he reports 
the seizure to that officer (8. 550). 

Powers of superior police officers.—Officers superior in rank to 
an officer in charge of a police-station exercise the same powers, through¬ 
out the local area to wluch they are appointed, as may be exerdsed by 
such officer within the limits of his station (s. 551). 

Restoration of abducted females.—^Upon complaint on oath 
made to a Presidency Magistrate or District Ma^trate of the abduc¬ 
tion or unlawfol detention of a wonum or a female child under sixteen 


years for unlawful pmpose, he may make an order for the immediate 
restoratioy of the woman to her liberty or of the child to her husband, 
.parent or guardian or other person, and use force to compel compliance 
with such order (s. 552). 

Compensation to persons arrested.—^When a person causes a 
police-officer to arrest another in a presidency-town, and the Magistrate 
thinks that there was no suffici^t ground for causing the arrest, he may 
award compensation, not exceeding Rs. 50, to be paid by such person 
to the i>erson arresjjed for his loss of time and expenses. If more persons 
than one are arrested, the Magistrate may award such compensation 
to each of them. The compensation may be recovered as fim, and if 
it is not recovea^, the defaulter is sentenced to simple imprisonment 
up to thirty days (s. 553). 

, PMUonal Interest of a Judge or Magistrate.—A Judge or 
Magistrate cannot— 

(1) try or commit for trial any case 

• ({) to which he is a party, or 

Im) in which he is personally interested, 
except with the permission of the Court to which an appeal lies; 

« (2) hedr an appeal from any jud^pment or order passed by him. 

A'Judge or Mi^trate is not deemed a party to, or persons^ in- 
teres M any case 1^ reasem only4hat— 

({% he is g Munidpal Commissioner, or 

(2) . opneegned otherwise in a public capacily, m 
(8) ^ he *hfts yiewed the place in which 
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(i) an offence is alleged to have beai committed, or 
(fft) any other transaction material to the case is alleged to 
have occiux^, t, 

and made an inquiry in connection with the case (a. 55|fr). 

^ Practising pleader cannot be a Magistrate.^ —A pleader prac- 
tUiiig in the Court of a Magistrate cannot sit as a Maguftnate in such 
Court or in a Court within its jurisdiction (a. 557). 

Court language. —^The Provincial Government determines the 
language of each Court within its territories other thmi the High Court 

Mas). 

Exercise of powers by successors. —^The powers and duties of a 
Judge or Magistrate may be exercised byjiis successor. If there Is 
doubt as to who the successor is, the Chicaf President^ Magistrate or the 
Histanct Magistrate determines it: in the case of an Additional or As¬ 
sistant Sessions Judge, the Sessions Judge determines it (s. 559). 

Purchase of property by a public servant.—^A public servant 
w'ho is concerned in the sale of any property cannot purchase or bid for 
it (s. 560). 

Rape by a husband. —^A Chief Presidency Magistrate or a District 
Magistrate— 

(1) takes cognizance of the offence of rape where the sexual inter¬ 
course was by a man with his wife, or 

(2) commits the man for trial of the offence. 

If it is necessary to investigate the matter, a police-ofBcerofarank 
below that of police-inspector is not to be employed (s. 561). 

Inherent powers of the High Court. —^The inherent powers of 
the High Court. * 

(1) to make such orders as may be necessary to give effect to 
any order, or 

(2) to prevent abuse of the process of any Court, or 

(8) to secure the *lends of justice, 

are not limited or affected by this Code (s. 561A). 

First offenders.—Release of offenders on probation of good 
conduct.—^When ^ 

(1) a person not under twenty-one years of age is convicted of an 

offence punishable with imprisonment for not more than seven years, 
or * * 

(2) a person under twenty-one years of age, or a woman, is con¬ 
victed of an offence not punishable with death or transportation foc^Ufe, 

and no previous conviction is proved, 

the Court may, having regard to the age, character or antecedents 
of the offender, 

instead of saitencing him, 

direct that he be released <m entering into a bond, wjth or without 
sureties, to appear and receive smtenoe when cslled upon wUhm three 
yea», a^aMl in ihe meantime to ketp the peace apd be of good bd^viour. 

When such pei^n is convicted by & ffiiird class or seoodd class' 
Msglsteate not specially ^oupoweired, tibe Magistrate, ^ ^ oj^nion , 
that the above provision should appl/f must redbM nia bpmen aftd 
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subimt Uie pioceei^ngs to a fixat class Mwstrate or sub-diviinonai 
MagistTate and forwaid the accused tp, or take bail for his appearance 
before, such^Magis^rate (a. 562). 

Release with admonition. —When a person is convicted of (1) 
theft, (2) theft in a building, (8) misappropriation, (4) cheating, or (6) 
any. ofTimco iinder the Pei^ Code punishable with imprisonment up 
to two years, 

and no previous conviction is proved against him, 
the Court may, having r^ard to the age, character, antecedents, 
p^sical or mental condition of the offender, or trivial nature of the 
onence or any other extenuating circumstances, 
instead of sentencing h|n| to any punishment, 
release him aft^ admomtiod. 

order releasing an offender (a) on probation of good conduct, or 
(b) with admonition, may be made by an appellate Court or 
Court in revision. The High Court may on appeal or in revision set 
aside such on order passed by a subordinate Court and in lieu thereof 
pass sentence which might have been inflicted by the Court which 
convicted the offender (s. 562). 

The Court before directing the release of the offender must be satis* 
bed that he or his surety has a fixed place of abode or regular occupation 
in the place (a) for which the Court acts, or (b) in which the offender is 
likely to live during the period named for the observance of the condi¬ 
tions (a. 564). « 

If the Court which (a) convicted the offender, or (&) could have dealt 
with him in r^pect of his sentence, is satisfied that the offender has failed 
to observfi any of the conditions of his recognizance, it may issue a 
warrant for his apprehension and may remand him in custody or admit 
him to bail conditioned on his appearing for sentence. It may, after 
hearing the case, pass sentence (s. 563). 

Previously convicted offenders.—^Wheh a person having been 
-convicted 

(I) by a Coiut in British India of— 

(1) taking girt to recover property of which a person has been de¬ 
prive (s. 215, I. P. C.), 

(2) count^feiting currency-notes or bank-notes (s, 489A, I. P. C.). 
(8) using Ss genuine forged or counterfeit currency-notes or bank¬ 
notes (s, 489B, I. P. C.), 

•(4) possession of forged or counterfeit eurrfpcy-notes or bank¬ 
notes (s. 489C, I. P. C.), 

•(5) making or possessing instruments or materials for forging or 
count^eiting currency-notes or bank-notes (s. 489P, I. P. C.), 

(6) an offence punishable under Chapt^ XII (Coin and Ctevem- 
ment Stampl) or Chapter XVII (l^perty) of the Penal Code with im¬ 
prisonment for three years or upwmds, or 

(£t) by a Court in an Indian State, acting under the authority of 
the CSntral Government or of tiie Crown Representative of any of the 
above offences^ 

is a|{alkL obnviifled of any 8U<^ offmee punishable with imprison- 
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ment for three yeaxa or upwards by a High Court, Court of Session, 
Presidency Magistrate, District Sfo|pstrate, Sub-divisional Magistrate, 
or first class Magistrate, 

such Court or Bf^strate may, at the time of passing sentence of 
tranmrtation ckt imprisonment, order, 

mat this residency and any dumge of, or absence fir6m, sucdi resi- 
denc:^ after release, be notified for a term not exceeding five years f rom 
the expiration of ^e sentence* • 

If the conviction is set aside on aroeal, the order becomes void. 
Sucdi order mtiy be made by an appellate (^urt or High Court in revisipn. 

The Provmcdal Government may make rules remtingtoresidencie of 
released ocmviets. Any person cha^^^ with a breach of any syich rule 
may tried by a Ma^trate of competmt juriscliction in the district 
in wludi the place last notified by 1^ as his place of residence is 
situated (a. 565). 



APPENDIX 


sdeeted from ihoae set at various late-eaummations. 


* CHAPTER I. 

1. Give a diort htotofy of the ori^ and devidopmeat of the law of ptooe* 
dun in legpee t of criminal cases in Bihash India. Is it correct to say that the 
Criminal Procedure Code is purdy adjective law ? See comment on s. 1. 

i. Define ^'oon^laint.** wh^'action should a Blagistrate take on tak ing 
oognizanoe.of a case on complaint ? See ss. 4 (/) (h) and 800. 

8. Distinguish betvTeen trial, inquiry and investigation. See s. 4 (k), (I). 
4. What is the distinction between a summons-case and a warrant-case? 
See a 4 (o), (to). 


CHAPTER IL 

8. Give dioitly the classes of criminal Courts in British India under the CcGe 
of Criminal Procedure. See s. 0. 

6. What do you understand by a District Magistrate ? What are his powers 
and within what area can he exercise his jurisdiction ? See aa. 10, 08, 96,1€6,124, 
125, 260, 887, 406, 407, 485. 

7. Mention any five powers of a District Magistrate. See above question. 

8. State five ordinary iMwers of a First Class Jlftigistrate. See as. 98, 100, 

107,109,126, 145,146,14?. 164,167, 174* 206,887,488,489, 503,562, and 565. 

9. ^ame any five powers of the Chief Presidency Magistrate. See ss. 95, 
06,108, 124, 125, 144, 102, 561. 

10. What is the nature of the power Of control which a District Magisttate 
has over his^ubordinate Magistrates ? See ss. 12, 18,15. 

11. Can any police-officer be invested with magisterial powers ? If so, under 
what dreumstances and to what extent ? See s. 14. 

12. What power of control have Sessions Judges over subordinate Courts? 
See s. 17 («, (4). 

18. How are Benches of Magistrates constituted* and what powers may be 
co nfer re d on sudli Benches? See ss. 10, 21,261,268, 264, 265. 


CHAPTER m. 

14. Can a second or third class Magistrate try a European British subject 
vHio claims to be tried as sudi? What sentence can a Court of Session in the mohisail 
pass upon European British subjects? See ss. 29A, 84A. 

ISw What provisions are -^re in the Code relating to juvenile offenders? 
See ss. S9B and 890. 

lb. Howmany grades of Courts are there and what is the extent of the sentence 
which may be passed by each grade ? See. ss. 31, 82, 84 and 84A. 

Ig, What sentence can a Sessions Court pass vqwn a European Britich subject? 
See a* 84Ai 

18. State the rule as to sentence in cases of conviction of several ofleooes 
atonetrhd. Seen. 85. 

*' m * _ 


CHAPTBl^ IV. 

19. * Is a privaitemerson Jhound to assist a poUce-offloer in the execution of his 
duties? Ifso,«hte? Sees. 42. 

. * -SO^' Wimt dyliss ne laid aimn the pubUe geneeally as to Ihe. pte v entloa of 
nfflimm aiid'timbKingIny of oflieiiderli to justice f Sees.44. 
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21. IrVliatarethe AitieB laid down on village Officers or landownen or oocMjpien 
of land to rqxwt certain matters?- See s. 40. 


c 


CHAPTER V. 

22. Describe the procedure to be Ibllowed before, in and after eicecatioa of 
a warrant of arrest. Smss. 46«53. # * 

28. When can a pdioeHtffloer arrest a person without an order from a Blagistrate 
and without a warrant? Does the Court make any distinction between polio^ffloers 
of different tanks In this reqiect ? See s. 54. 

24. Ekmmerate the provisions made for the safeguarding of vagabonds and 

habitual ofEmders. See ss. 55,109,110. r 

25. How long can the j^Uoe ke^ an offender in custody (1) by their own 
power and (2) with the order of a Bfaglabate ? See ss. 57, 61,167, 844. 

26. When is a private person empowere«f to arrest a person ? See*s. 58. 

27. State what such person is required to do after»making the arrest. See 
8. 50. 

28. How long may a person ark sted without a warrant be kept in custody ? 
See s. 61. 

20. What are the powers of p(dioe*offloers. Magistrates, and Courts with 
regard to admitting accused persons to bail ? See ss. 68, 496*502. 


CHAPTER VI. 

80. State briefly the various steps that may be taken to compel an accused 
person to appear before a ctiminal Court. See ss. 68, 75, 87. 

81. What is the procedure when service of summons to be effected on 
u Government servant or a railway employee ? See s. 72. 

82. Describe the procedure prescribed for the issue and sendee of a warrant 
of arrest. See s. 75, ef. segr. 

38. In what fonn must a warrant of arrest be issued, and how long does such 
a warrant remain in foroe ? See ss. 75*88. . 

34. Is the execution of a warrant of arrest by a polioe*offlcer ower than the 
one to whom it is endorsed legs! ? See s. 77. 

85. What is the procedure in eKecuting a warrant of arrest outside the juris¬ 
diction of the Court istfuing tiie same ? See ss. 88, 84. 

86. Define **proclaimi^ offender.** What steps can a Court take when it 
has reason to bdieve that a person against whom a warrant has been issued has 
absoonded ? See a. 87, et aeq. 

87. When may a Court order attachment of property of a person who has 

absoonded ? See s. SS. c 

88. Under what circumstanoes can a Magistrate or Court order a sale of the 
property? See ss. 88, 886, 514, 524, 525. 

89. When can a Court issue a warrant in oases in whhdr it is empow^edjto 
issue a summons ? See s. 90. 


CHAPTER VU. 

40. Under what ciroumstanoee ean a criminal Court issue a eeareh warrant? 

See 8. 96. , 

41. What is the procedure to be adopted in the caceoution of that aeairii 
warrant ? See as. 06*99G. 

42. State the psovisions laid down in the Code of Crimfaial Procedure relating 
to aearxh fow a petaon oonflned under auoh cinAimstanoes thatilhe confinement 
amounta to an offience. See s. 100. 


• CHAFTBH Vm. * 

■dS. Give • cmioiaa and smteraatta'idea of praoeedIngB dfrostljf dealin g wttt i' 
ptevenUoQ of ottencea nadir m Code of Grimhud Froeeduae. See Chapter 
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44. Wbst axe the pnftirioiu of tlie CMminal Procedure Code relating to pie* 
vcntion of ollBiioea saad Xvliat powers bave been veeted In the Feliee and the Ma gh- 
trates fin that puipoBet^ See w. 100.107.108*110. 

45. SummariHe the proviiiiooe ot the Ctimtaud Procedure Code with i^aid 
to security fbr keralng the peace. See es. 106.107. 

46. Under what drcumstancea can a Goi^ while convicting an accused order 

him to fumish security to keep the peace ? See s. 106. pim j 

47. Enumemte the essartiol points of diflCrence between ss. 106 and ld7. 
See as. 106.107. 

48. * In what cases can security for good behaviour be demanded ? See ss. 106. 
109.110. 

40. IThat circumstances would Justity a Magistrate to require a person to 
shdw cause why he should not be ordered to execute a^ml wil^ suret& fbr his 
good behaviour f Sees. 107. oil 

50. • What is the nature of the evidence 'iriiich would justify a Magistrate 

to demand a bond with sureties Ibr iftaintaining good bdiaviour? See ss. 107, 
112,117,118. * 

51. What powers has a Magistoate to tidee security for good bdwvkwr ftom 
a habitual offender ? See s. 110. 

52. Describe shortiy the procedure to be followed in a proceeding for taking 
security fin good behaviour. Sm ss. 112*119. 

58. Under what circumstanees may a Magistrate dispense with the pers(^l 
appearance (rf an accused person? See ss. 116,205. 


CHAPTER IX. 

54. Under what circumstances esm an assembly be ordered to dupene <m 
command of Magistrate or police-offloer ? Sees. 127. 

55. What Is the extoot to vdddr civik <n miEtary force can be employed to 
tiisperse tudawftil assemblies ? See ss. 128.129. 


CHAPTER X. 

56. Under what circumstanoes can a Magistrate take action for the removal 
of a puUic nuisance and what Magistrates are competent to take sndi action? 
See 8.188. 

57. Describe riuntiy the procedure of a criminal Court for the removal ot 
puMie nuisances whidi are not of an urgent character. See ss. 184*148. 

58. Summarise the pioviskniB of the Criminal Frocednre Code regarding tbe 
ifimoivB] of a public nnisanoe. See ss. 184*148. 

59. What proeraure should a Magfstiate adopt when a person served with 
a eondltiiMi^ order fbr r emoval of a pubEo nuisance denies the existence of a public 
ri/^t ? See 8.189A. 

^60. When cag a Magistrate peas an order absolute alter a oonditimial order 
is served upon a party for removal of a nnisanoe ? See s. 140. 

61. Diaeuset^ptooednre to be followed ftom the date of the order <ni accused 
againat whom a eondttiflaal order Ibr the removal of a nuisance has been made 
by a Magistmte. See ss. 187,188.180.189A. 140,141. 


CHAPTER XX. 

62. >CSve a sliOTt aooount of the provisions of the law empoweviatg criminal 
Courla eWwr malm tempbraxy oideia in urgent caaes of nuisanee w apprdMndad 
daagetw a. 144. 


CHAPTER XII. 


xdatteg to dhfiBlea am to I mt ntWuahla propeity . See a. 146. 
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04. Describe the procedure to be adopted under the Criminal Frooednre 
Code in case of a diqnite concerning any land or water or the boimdartce thereof 
likely to cause a breaw of the peace. Sro s. 147. 


CHAPTER XUI. 

66. l^Vhat axe the provisicmB relating to preventive aetioi/ of the ptdlce T 
See 88.140.158. 


CHAPTER XIV. 

• 

66. How should an officer in charge at a police station act when he receives 

inlbnnation of the commission of a non.oognizable offence ? Can he under any 
circumstances investigate such an ollfience?« Se6 ss. 185 and 166. * ^ ^ 

67. What are the duties and powers of a polioeK>fficer in <harge of a p<dice 
station conductipg an investigation upon a complahit at a cognisable offence? 
See ss. 157-162. 

68. Under what circumstances, if any, can a stataooent made by a person 
to a polioeH>ffioer be reduced to writing and used as evidence against an accused 
person ? Who may record a statement or confession made to him in the course of 
an investigation, and what are the requirements of the law with respect to the 
recording of confessions? See ss. 161, 162, 164. 

69. What questions is a witness jtistifled in refusing to answer when put to 

him by a police-officer ? See s. 161. • 

70. When can a Magistrate direct a local Investigation by the police in the 
case ct a complaint made before him of an offence of which he has cognisance? 
See s. 161. 

71. What is the proposition of lagr with regard to the admissibility of state¬ 
ments made to the police-officers in the course of an invest^tion under the Code ? 
See s. 162. 

72. Are the statements made by the witnesses or aocnsed person to an investi¬ 
gating police officer and recorded by him, admissible in evidence at the trial; and 
ff so, for what purposes ? See a. 162. 

78. How is the record of tim examination of an accused person kept? Is 
any mid what **certificate” necessary to be recorded by tiie Magistrate? Is 
abseqoe the certificate fatal to the admission of the statement, as evidence against 
the accused ? Can it be remedied ? If so, how ? See ss. 164, 864, 588. 

74. When an officer in diarge of a pdioe station require anotherto issue- 
seaxch warrant ? See s. 166. 

75. State ftilly the conditions whirii must be fulfilled by a Magistrate in 
recording a confession in order to render it admissible in evioence. See s. 164. 

76. What fonnalities must a Magistrate observe in recording a cmifesslon? 
See s. 164. 

77. What is an investlgatkm diary ? How may a BlagistSBte use it ? What 
use can be made of police dmries of a case under inquiry? See s. 172. 

78. What is a fduuge sheet ? When is It to be drawn iq> ? See s. 178. 

79. In-what cases are inquests held atid by whcnn? Sro s. 176. , 


, CHAPTER XV. * 

86. State the rules laid down in the Code <xf Criminal Procedure for the purpose 
(^ determining the place of inqjUiry or trial of an accused peraon. ssr 177-189. 

81. What are the provisions of the Ciiminal*ProoeaUre Codcsrelatiag to tfae 
place of inquiry into, or trial of, an alleged offence of criminal misapxbprlation, 
(siminal bre^ of trust, straling, kidnapping and abduction ? S(x> a. 181 (2), (8), (4). 

88. At what different places may the olfenoea''of daocdty with muidtt or 
eaoape ttOOk custody be tried? See s. 161 <1). * t- 

Where can aa-oflli^er be tried wbro the^-offonee.is cyrusdtted by him 
nmoourseiffperfoxmliigajoitm^<vvoyage? Sms-188.* 
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84. What otteaoea ia» be tried in pteudenoy'town inreqpective of the 

oftheooouniaaionihecectf anthinauohtcnmornot? See a. 184. *' 

85. What offence am a Court inquire into by reason mutely of the presence 
of the offendenwithin the local limits of its jurisdiction ? See ss. 186* 188. 

86. Under what oircumstanoes can an offence conunitted outside Hritlwh 
India be tried as an (dfence in British India ? See s. 188. 

87. What are the ways by which a Siagistcate may take of 011 ^ 

offence 7 See* s.nOO. 

88. Can a Magistrate take cognizance of an offence upon private informatixm? 
If he does so, what are the rights ci the accused 7 See a 190(1) (c). 

89. Can a Magistrate always try a case of whiidi he hiss ttdcen ommizance? 
See 8. 190 (8). 

* 90. What are the conditions requisite for the initiation of criminal prooeedinss? 
See 88.190>I09A. 

91. Of what offences and in wtat way, can a Sessions Judge mr the Court 

take cognizance 7 See ss. 198, 194. * 

92. What differende is there between the powers of a Sessions Judge and 

those of an Assistant Sesstona Judge in the matter of oognizaaoe of offences 

and trials of offenders 7 See s. 193. 

98. State (a) the nature and class of 'offences for which comphunta -cannot 
be filed without a previous sanction being obtained; and also (5) me nature and 
class of offences for which complaints can be filed by particular persons only. See 
as. 196,196, 197, 198, 199. • 

94. A witness ^ves false evidence in a Court of Justice. Indicate the steps 
that should be taken to bring him to trial. See s. 195. 

95. What are the restriotions impos^ upon a Court in the matter of taking 
oognizaaoe an offence of criminal oonquracy 7 See s. 196A. 


CHAPTER XVT. 

96. When is a Magistrate taldiig cognisance of a ease not deemed to be required 
to examine the complamant 7 See s. 200 (oa). 

97. What is the procedure a Magistrate should adopt on reoeiviiig a complaint 7 

See as. 200-208. « 

98. When is a Magistrate of tue first or second class having power to 
cognizance of an offence empowered to direct an inqqjry or invesrigation previous 
to the issue of process for compelling the attendanoe m the person oompbined 
against 7 See s. 202 (1). 


CHAPTER XVm. 

99. How is £ criminal proceeding before aMagistrate initlated7 See a. 200 . 

100. When may a Magistrate dismiM a complauit 7 See. s. 208. 

101. When may a Magistrate commit an accused person for trial by the 
Court of Session 7 Sm a 206. 

102. What Magistrates may conamit a person for trial to the Court of Session 
4rti^theH||^Court7 Sees. 206. 

1 O 8 . Briefly desoribe the p^rooeduie to be admited by a Magistrate in an 
inquiry into o a se s triable by the Cknirt of Sesricn or High Court. See as. 207-220. 

104..« State the st^ wihbfii the accused should talm .to sumoKm his witn e s s e s 
at his trial begpre the Court of iSte 8 si<»i. See ss. 211, 212. • 

105. At what stage of the proceedii^ diould a charge be firamed Igr the 
Magistrate in eases triable by the Court of Session or High Court 7 See s. 2 l£ 

). 06 . On whqt Srounds and by wfakh Court can the oommitmcQt of an accused 
pertontotheCburtof Stosimibe<^iashed7 Sees. 215. 



576 


THE CRnClNAL PROCEDURE CODE. 


CHAPTER XJX. 

♦ 

lOT. Discuas aihoitly the lav aa to framlqg of cbargef in a erimkial trial. See 
c. xix. 

108. What do ywt mean by the firamiiiig of a charge at % criminal trial, and 

what ia ita aoope and object ? To what extent does tlm law tolerate a defective 
charge ? See as. 881 and 885. . . 

109. What particulara ahould it ocmtabr ? See a. 22Si. ’ 

HO. la a ddfeetive duuge neoestatily fetal to a ccmviction f See a. 888. 

111. What power, if any. has a criminal Court to alter or add to a charge 
against an accnsed person ? See as. 288.287. 

118. What is tte effect of error or odussion in a charge ? See a. 288. 

118. State surd illuatrote how &r an mnission to frame a dhaige or an elrar 
in atati^.the particulaxs required to be stated in the duuge vitiates a criminal 
trial? Ima988. I , 

114. What do you understand by joinder of dungea ** ? Summiuriae the 
provislona of the Criminal Procedure Code as to joinder cffduu^ges. See as. 8S8>886. 

115. la it neoesaary to draw a dmtge in reqaeet cd every offence piiniah^ 
able under the Indian Penal Code? If not. when does tlie law oinienae with it? 
See as. 888-840. 

118. Und«r what drcumstanees does the law permit a joinder of dhargca? 
IVhat is the general rule in this behalf? See as. 288-840. 

117. every distinct dfenoe of which ai^ perscm is accused there shall 
be a aqMtate charge, and every auch charge shall be tried separatdy.** State the 
excqrtionB to this rule. See sa. 884.885,288, and 889. 

118. Who can bd charged joitttly, and on how many charges can a poson be 
tried at one trial? See a. 284. 

119. When may different offences be charged together ? Is there any limit 
to their number ? If so, when ? See a. 884. 

180. When can a peracm be tried*cn erne and the same trial for more than erne 
olfencie? See sa. 284, 885. 

121. If an accused ia tried fesr and ocmvicted eff several charges of menre than 
three crflenoes c»f the same kind and extending over more them cme jsear. is this 
an irregularity which can be remedied by s. 587 of the C^. P. C. ? See sa. 884, 587. 

188. DiscuaaalMWtly. with referenee to leading erases, the ininefadea govoning 
the joint trial of a numlw of persmis acxnised of different cdfenoes winch are alleged 
to bave been cMmunitted “ in the same tranfectiem.*' See e. 885. 

188. When can a person charged with cme offence be cxmvicted of another ? 
See 8.287. 

184. What persems may be jointly charged and tried in a criminal trial? 
See a. 889. 


CHAPTER XX. 

« 

185. Briel^ describe the piooednre rdatiqg to the trial of aummons-caacs. 
See as. 841-849. 

188. What are the principal points of dUfeienoe in the pNweduw to be Itollawed 
by a Magistrate in trymg sommcma-ciBaes and wammfUesaaes rmpeetlvciyt See 
as. 841,849 and 851-888. 

187. WhatamthepcwsiMecxwaeciiqiBacMMofncni-4|q^ea«anc«oftlferrwnfiHiilB4nt 
inasmnmcmsKhse? Sees.847. 

188. A wanaat and a Bommoba-ease ale disnilssad for defeult. y/hatt pro- 

eediite should the oonq^afnant in each case adopl; to revive them^ See m, 94/IU 
859. • 

ISt^lNstlngiifah tMtween “ witlldinwal *’ and ** oett|KMikidiiig ** of n ease. 

18fe ktate the nature cd the ramuMy ptooehice h Mciffhtmte entf adopt 
when he ffndi the complainaht’s ease to be frivawmo apd vcamtionl. Saea.SM. 
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CHAPTER XXI. 

181. Skietob ahoTtly the ooune of txial of a ‘vrarrant-case Ikom of 

prooeedingi to aoquittc^^ oonvfotloii. See bs. 251-259. 

182. What is the diatlnction between ** discharge ’* and ** acquittal ” in a 
warranVcaaef See sa. 258, 258. 

188: Pcdnt out the essential difteienoe in the procedure of a summons and a 
warrant-case.' !fee summary. 

184. State the procedure laid down by the Criminal Procedure Code in the 
case of jMwdous accusations in sumnums and warrcmt-cases. See s. 250. 


* CHAPTER 'XXIJ. 

I 884 What is a summary tri4} ? What offences may be tried summarily and 
by whom? See a. 280. * 

180. Give a brief fiarrative sketch of the general provisions relating to sum¬ 
mary trials. See ss. 260-265. 

187. Does an appeal lie Ikom cmiviotion under the summary procedure? 
See s. 414. 


CHAPTER XXUI. 

188. Describe briefly a criminal txial before the High Court Sessions. See 
ss. 267, 278, 288, 289, 296, 297, 805. 

180. Can tihe Provincial Government take away the right of trial by jury ? 
If so, sdien ? See s. 269. 

140. Has the complainant a right to be heard in person or by pleader in a 
trial by (1) the High Court (2) a Court of SrAsion, and (8) a Magistrate; and, if so, 
under what limitations? Sm ss. 270, 489, 492, 498, 405. 

141. Describe shortly a trial held by the aid of jury, beginning from the 
appearance ff the accused befiire the Court of Session and ending with the recording 
of the final order. See ss. 271-809. 

142. Describe the procedure for f^oosing a jury in trials before a Court of 
Session. See ss. 274-283. 

148. State the grounds of objection that may be taken to a jury. Sec s. 278. 

144. What is the procedure to be followed in ea^ of the following cases:— 

(a) where during ute trial of a case, a juror ftdls m and is unable to attend; 

(5) where during the trial an assessor mils ill and is unable to attend; 

(«) whne in a ease which is being tried by a jury, the accused suddenly foils 
ill and is unable to continue his d^nce ? 

See SB. 282 288 285. 

145. When can a jury be discharged ? See ss. 282, 283, 805, 561A. 

140. Briefly describe the procedure of trial before a Sessitms Ju<i^ witih the 
aid of assessors. S$e ss. 284, 285, 286-204, 809. 

147 . What is the proo^ure in the Court of Sesskm (1) when one assessor 
and (2) when both assessors are during the trial unable to attend? What is the 
piooedaxe wbkfo should be adopted when after the accused had pleaded and the 
nasCTSoni had been ampointed, but before any other proceeding had been begun, 
one of the assessms is found unable to attend? Sees. 285. 

As. Alter a jury has been thoaen in a Sessions trial what are the duties of 
tlie preridixig JttdM down to the cloae of the trial? See ss. 286-806. 

149. •What ss the jprooedure for admitting the deposition at a witness taken 
llBfbre the omiinltting Magistrate as evidence in the sessions trialf See s. 2W. 

150. Undel what circuumtonces does the proaecntion in a Sessions trial cittuin 
aril^ofrq>ly? Sees. 292. 

15L In eases tried by Jury what are the remective duties at the jury and the 
Jadjfe in a Session^trial ? Sfee sa. 299,299. 

152. How ftur la the verdict of the jury at a Sessions trial (a) in the ffigh 
Csiirt{h)faithemSfrtssfl, binding upon the presiding Judge? See as. 805, 800. 

S7 • ' 
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158. State the prooedure where the Sessioiw Judge disagieeB with the verdict 
of the jury. See s. 807. 

164. Whaf is the fMooedure to be fidlowed in a Jury trial if a previous con* 
viction is to be proved against the aooused ? See a 810. c 


CHAPTER XXIV. 

155. Inrwhat cases may a pardon be tendered to an aocuJ^ person under 
the Criminal Prooedure Code 7 See s. 887. 

150. IVhat are the provisions of the law relating to tender of parddn to an 
accmnplioe 7 How may such pardon be forfirited 7 See ss. 887,888. 

157. In what proceedings can an accused offer himself as witness on his ^n 
behalf 7 See a 840 (2). 

158. When can an accused person be examined by the Court 7 See sa 848. 

150. State the mode in wluch the eyamiiiation of an accused persoa is con¬ 
ducted and recorded. What is his liability for refusing po answer questions put 
tol^n7 See ss. 842, 384. 

180. Can a Magistrate postpone sine die a case pending before him 7 Give 
reastms for your answer. See s. 8M. 

181. What is a ** compoundable offence ” 7 What is the legal effect of a 
valid composition 7 Sec s. 8^. 

182. State the law as to compounding of offencea Can a complainant with¬ 
draw his complaint in any case exc^it such a case as can be lawfully compounded 7 
See ss. 248, 240, 345. 

188. What Magistrates are competent to commit an accused for trial to the 
Court of Session 7 What is the procedure to be ad<q)ted by a Magistrate who 
is not so competent but who is of opinion that the case he is hearing ought to be 
committed 7 See s. 84n'. 

184. A Magistrate after holding a trial in part ceases to hold office and is 
succeeded by another Magistrate. State the proc^ure to be followed in this case. 
See 8. 850. 


CHAPTER XXVI. 

185. Can a Criminal Court alter or revise its own judgment after ft is signedf 
See ss. 889, 395. 


CHAPTER XXVII. 

186. What are the powers of the High Court as a Court oi confirmation 7 
See s. 878. 


CHAPTER XXVto. * 

187. State the provisions of the law rdsting to whippii^. See ss. 890, 891, 
«92» 898, 394. • 

168. How and when should, whipping be carried out if awarded in addition 
%o fm^isoninent or„as a specific puniriunent 7 See ss. 890, 891. 

189. What persons cannot be sentenced to wU^fngl See ss. 898, 894. 

170. What IS the procedure when it is thoug^it desirable to oonflne a juvenile 
•offNider hi a reformatory 7 See s. 899. 


CHAPTER XXIX. 

171. Explain in brief the power to (1) suqieq^ (2) remit, or (8) donmuite 
sratenoes passed on accused penbns. See ss. 401, 402. ^ 
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172. Diacun and aq>lain the mnatm, ** It is an establfabed rale of orfininal 
law that a man may not be put twice in peril far the same offienoe.** See s. 408. 

178. State predsdiy toe rule whidb ban the second trial of a penon upon 
the same facts, and menthm exceptions, if any, to the rule. See s. 408. 

174. Write an eiqdanatoiy note on tM principle of mOr^ots aeguU,' See 

s. 408. • . 

175. WhA is the rale contained in the Criminal Procedure Code with ^cipgatd 
to previous acquittals and oonvlctkmsf See s. 400. 


CHAPTER XXXI. 

178. Mention all cases in which im appeal lies from the judgment of the Court. 
See SB. 404, 418, 414. , 

177. To what Court does an iq)peal lie from an order xeftising to accqpt or 
rejecting a surety ? See a 406. 

178. What are the rules of law as regards appeals from the decisions of an 
Assistant Sessions Judge? Sees. 408. 

179. On what mattere is an appeal admissible <m behalf of a person who is 

convicted in a trial held with the aid of a jury? See ss. 410,418. • 

180. When an accused person has been convicted on his pleading guilty, 
cun he appeal on any ground ? See s. 412. 

181. Under what circumstances, if any, is there no appeal frmn a sentence 
passed by a Court of Session, a District Magistrate, a Magistrate of the first dan, 
a Magistrate of the second cl^ ? See ss. 418, 418, 414. 

182. Mentimi all the cases in which no app^ lies from the judgment of a 
criminal Court. See ss. 412, 418, 414. 

188. Under what circumstances wouul an appeal lie from a sentence passed 
in a summary trial ? See s. 414. 

184. Does an appeal lie against an order of acquittal ? See s. 417. 

185. On what grounds can an appellate Court set aside the verdict of a jury T 
See 8. 418. 

186. What are the powers of an appellate Court in disposing of an appeal ? 
Sees. 488. 

187. What are the powers of an appdlate Court in hearing an appeal from 
oonviction mid from acquittal reqiectivdy ? See s. 428. 

IBS. State the procedure to be adopted by an appellate Court if it is of opinion 
that it is necessary to take additional eddenoe In tlm case. See s. 428. 

189. What is meant by ftixther inquiiy? How can it be obtained? See 

S.488. • 

190. State the procedure to be admited by the appellate Court if it considms 
it necessary to take additional evidoiee in the case. s. 428. 

191. State bftefly the procedure to be followed when Judges of the Court of 
appeal are equally divided in opinion. See s. 489. 

198. wnat happens to an appeal on the death of the appellant ? See s. 481. 


• CHAPTER XXXH. 

198. What are the provlsionB in the Code rdating to powers of cefermoe? 
See as. 468, 4Q8, 484. 

* 194. Disaiws whether an9 Judge or Magistrate can reserve emy queation oi 

law and refer the same to a Hi|^ Court. See s. 484. 

105. Wbat are* the powos of a Sesrions Court as a Court of revision ? Is 
an Older passed by a Distript Magistrate liable to be revised by a Sessions Judge? 
See ss. 485,487. • 

^ 196. WhMjemedUes has an accused when he has been awarded a non*appeal- 

ablessn|esiee.? ‘See£7485,489. 
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107. What powers of oontnd have Sessioos Judges and District' Magistrates 
over subgrdiiiltte Court? What procedure should they fSollow when tlM^ wiA to 
alter or reverse a sentence passed fy an inferior Court? See sa. 485<4B8. 

108. What are the powers ox the Hi£^ Court as a Codtt of revision ? What 
oUihr Courts are empowoed to revise the proceedings of rabordinate Courts and 
to what extent ? See ss. 488^0. 

100. Axe the powers of a Court of revision more restricted. If so, in what 
way ? See s. 480. / - 

aOO. Give an account of the appdlate and revisirnaal powera of the Higli 
Court in a criminal case. Sees8.4^,488. ^ 

201 . Is a Court exercising its power of revision bound to hear Uie parties ? 
See ss. 480 (2), 440. 


CHAPTER XXXpi. « 

202. In what respect does the trial of a European Brit^ subject differ from 
an ordinary trial under the Criminal Procedure Code ? See. c. xxxiii. 

208. State briefly some of the prinsipal changes whidr have been recently 
made xrith regard to tiie special provision in the Criminal Procedure Code relating 
to cues in wmidi European and British Indian subjects are concerned. See Chaps, 
xxxiii and xlivA. 


CHAPTER XXXIV. 

204. What are the provisions laid down in the Code of Criminal Procedure 
for dealing with a Imiatic accused ? See Chap, xxxiv. 


CHAprnbi XXXV. 

205. What powers Courts in general have to deal with offences committed 
before it or brought under its notice in the course of a judicial proceedmg ? Does 
the power extend to all offences ? State the procedure for exercising the powers. 
See s. 476. 

206. May a superior Court (i) set aside a complaint duly mi^e by a subordinate 
Court, (ii) revoke a sanction granted by it ? See s. 476A. 

207. In what cases is a civil Court empowered to assume certain functions 
of a Magistrate ? See ss. 478? 470,480. 

'208. When may a criminal Court commit a person to inmrisonment in civil 
jaU? See ss. 480, 485. 

200. Desisribe the powers of Courts in general to proceed against a person 
for contempt of Court. See ss. 480-484. 


CHAPTER XXXyi. 

210. How can a wife who has been abandoned by her husband compel him 
to maintain her ? How does a miminal Court enforce its order of maintemanoe ? 
See B. 488. 

211. Is a person bpund to maintain bis illegitimate child ? See s. 488. 

212. UndOT what chcumstances can the amount of maintenan<» once itoced 
be reduced or increased ? See s. 489. 

218. Wbat defences are open to the husband ? See s. 488(4). 


CHAPT^^ XXXVII. 

214. Enumerate briefly the powos of the Hi^ Court with refereifee to 
directions in the nature cf a habeas corpus. See s. 4OT. 
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CHAPTER XXXIX. 

215. In what ia ball to be taken ? See as. 406>4Q7. 

216. EamAerate The caaes ia wfaidk an acouaed penon may be releaaed- on 
bail b^» and alter convictioii. See as. 496-500. 

217. When can bail be granted in a non-bailable case ? See a. 407. 

• \ - 


CHAPTER XL. 

218. Under what circumstances and in what mode may a commission issue 
for the examination of an absent witness T See ss. 508, 504. 

210. What provision does the Code contain for obtaining evidence of a witness 
residing in a Native State T See 8^508 (2). 


CHAPTER XLI. 

220. What are the special rules of evidence enacted in the Criminal Procedure 

Code ? See as. 500-512. . 

221. How may the previous conviction or acquittal of an accused be proved 
in a subsequent trial? s. 511. 

222. Where on .accused person has absconded and if subsequently arrested 
can evidence recorded at a former trial be used against him ? State shortly and 
illustrate yoiu views. See s. 512.' 

223. * ^Vhen is it permissible to examine a witnem for the prosecution in the 
absence of the accused and under what circumstances can the deposition so taken 
be given in evidence against the accused dt liis trial ? See s. 512. 

224. Evidence shall be recorded in the presence of the accused. What are 
the exceptions to this rule f See s. 512. 


CHAPl'ER XLU. 

225. What is the procedure to be followed on forli^tuie of a bond? Sees. 514. 

226. Describe the procedure provided where the surety either becomes in¬ 
solvent or dies. See s. 514A. 

287* Con a minor be required to execute a bond; if so, how ? See s. 514B. 


CHAPTER XLIII. 

228. What is the law with regard to the restoration of property found in the 
possession of a person accused of its theft, but (1) acqiutted on trial and (2) convicted 
of aif oflenoe ? See s. 517. 

2W. Has a Magistrate jurisdiction in any and what cases to order restoration 
of biynovable property of which a persrni is dbpossessed ? See s. 522. 


CHAPTER XLIV. 

230. State the grounds on which an application may be made to the High 
Court for transfer of a criminal case from 6 submuUnate Court. See s. 526. 

281. What ^ the po#ars of a High Court and the Government respectivdy 
** in the matter c»f transfer of a criminal case ? See s. 526 and 527. 
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CHAPTER XUVA. 

282. A penon is tried u a Eimq;>ean Britidi eubject under tbe q>eolaljno> 
oeduze provided ftw his trial, Tribal as a matter of itact be JuwttKit that status. 'Vniat 
is the effect «rf the inistahe ? Sees. 628(e). 


CHAPTER XLV. 

288. Mention three irregularities whi<di vrill, and three which will not, Vitiate 
the proceedings of a Magistrate. See ss. 529 and 680. 

284. A Magistrate not onpowered by law, erroneously and in good Ihith* 

(a) withdraws a case and tries it himself under s. 528 j (b) makes an order Ibr main¬ 
tenance ; (e) cancels a bond to kem the peace; (d) issues a sourch-warrant under 
s. 98; (e) tries an offender. Do the above^ irregularities vitiate the prooeedh^? 
See ss. 520 (i) and 580. , 

285. Whencanailnding, sentence or order of a Court of competent Jurisdiction 
be r e versed on the ground of error or irregularis ? See s. 580. 

286. A person is tried by a jury an offence triable with assessors, and 
vice vmsa. tVhat is the effect of the mistake In eadi case ? See s. 586. 

287. Wliencanaflnding,8aitenoe or order of a Court of competent jurisdiction 
be reversed on the ground of error or irregularis ? See s. 587. 


CHAPTER XLVl. 

288. How fur can affidavits be used in a criminal Court? See ss. 580-689A, 
74,526 (4). 

289. What are the powers of a criminal Court to have a local inspection ? 
State limitations, if any, to the exercise of the power. See s. 689B. 

240. When can compensation be awarded to a complainant or to an aoeused 

or to an iimooent purchaser of property f See ss. 250, 259, 545. • 

241. What powers do Courts in general possess to compd restoration of 
females? See s. 552. 

248. When is a Magistrate disqualifled firom trying a case ? See s. 666. 

248. Under what circumstanoes can a Court release an offender upon probation 
of good conduct instead of scptencii^ him to punishment ? See s. 562. 

244. What are the salutmy provisions in the Criminal Procedure Code rdating 
to first offenders? See ss. 562-564. 

245. Have the Courts powers to require a convicted accused to notify his 
address? State the extent and limits of the power. See s. 565. 
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Al>at«lnent— 

of appeals, s. 481, p. 817. 

Abductton— 

place <jf trial in cases of, s. 181 (4)* p. 122. 
iei|fairation of abducted fema^, s. 882, p. 410. 

Abetment— • 

joint trial of abettor and principal, a. 289 (8), p. 188. 

. of offences mentioned in, s. 195 (1), s. 198 (tf), p.^189. 
place of trial, for, s. 180, ill, (a), p. 120. 

Absconder- 

attachment of property of, s. 88, p. 88. 

proclamation for an, s. 87, p. 87. 

record of evidence, in absence of, s. 812 (1), p. 377. 

Absence— 
of accused, 

additional evidence taken in, s. 878, p. 280. 
further inquiry made in, s. 875, p. 2M. 
inquiry or trial in, s. 540A, p. 408» 
complainant, 
in summons cases, 

acquittal of accused, s. 247, p. 106. 

* adjournment of heating, s. 247, p. 190. 
warrant>cases, 

discbatge of accused, s. 289, p. 207. 

Accident— 

death by, inquiry and report by police, s. 174, p. )14. 
Accomplice— 

commitment of pardoned, s. 889, p. 248. 
procedure in trinj of pardoned, s. 889A, p. 249. 
tender of pardon to an, ss. 887, 888, pp. 248, 247. 

Accusation— 

compensation/or false, frivolous or vexatious, s. 250, p. 197. 

Accnsed— 
absence of, 

• inquiry or trial in, s. 540A, p, 406. 

record of evidence in, s. 512, p. 877. 
acquittal jofL See Acovittai.. 
of, 

in appeal from acquittal, s. ^i7, p. 816. 
chaQ^ 

xeadfeg and explaining of, ss. 210 (2), 228 (1), pp. 188, 20^ 
copy, 

entitled to a, of the idiarge, s. 210 (2), p. 168. 

iudmi^t, 8.«p. 279. 

^ • loom inspeeticm, s. 880B, p. 404. 

onstody of,, 

peadhi#trialh s. 220, p. 188. 
deaf or dtuiu>, s.^1, p. 2W. 
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Accuaed- ■ -eonduded. 
defence of, 

by a pleader, s. 840, p. 240. 
discfeiuge of. Sjee Dibchaboe.' 
examinaticai of, 

before a otranmittiniE Ma|[ialxate, s. 287, p. 228. 
by a Ckturtf at an inquiry or triid, a. 842, p. 251. 
record of, a. 804, p. 278. 
evidence by, a. 840 (2), p. 210. 
illnesa cf, re-trial by jury, a. 282, p. 221. 
influenoe on, 

to induce diaidoaure, a. 348, p. 254. 
lunacy of, aa. 464-475, pp. 887-840. 
not imdecatanding proceedings, a. 841, p. 250. 
presence of, , 

additional evidence in, a. 428 (8), p. 816. 
evidence to be taken in, a. 868, p. 207. 
heating appdlate judgment, a. 424, P- S14. 
supplementary witnesses in, a. 219 (2), p. 108. 
refease of, by a Magistrate, a. 249, p. 197. 
re-trial of, 

in cases tried by jury, 

absence of Juror, a. 282, p. 221. 
after discharge of, a. 806, p. 286. 
sUdcness of accused, a. 288, p. 221. 
written statement by, a. 256, p. 204. 

AcMialttal— 

Advocate General, stay of prosecute by, leads to, a. 883, p. 244. 
appeal firom— 

arrest of accused in, a. 427, p. 815. 

Government can pr^er an, s. 417, p. 805. 

Hi|^ Court, power (MP, in a. 428 (i) (a), p. 809. 
compensation for frivolous or vexatious charge, a. 250, p. 107. 
oompoxitlon of offence amounts to, a. 845 (6), pp. 256, 250. 
in Jury cases, s. 806, p. S88. 

Sessions cases, s. 280 (2), (2), p. 224. 
summons-cases, « 

for non-appearance of complainant, s. 247, p. 105. 
on withdrawal Public Prosecutor, s. 494 (5), p. 448. 
on withdrawal of complaint, s. 248, p. 196. 
when accused is not guilty, s. 245, p. 105. 
warrant-cases, 

when accused is not guilty, s. 258 (1), p. 207. 
lunacy of accused haulB to, a. 470, p. 888. 
previous acquittal, 

bar to subsequent trial, a. 408, p. 200. 
proof of, a. 511, p. 870. 

reference to Court may result in. a. 807 (2), p. 283. 

Additional Praalden^ Matgiatmte— 

appointment and powers of, a. 18 (4), p. 18. 
aubordfmtion of, a. 21 (2), p. 18. 

Addidonnl District Mttftlatmte—• • 

powers of, a! lO (2), p. 9. 

subordination to District Magistrate, a. 10 (2), p. 10. 

Seasiona JuBve^ a* 17 (5)f p. 12. 

Additional Seaalona JadUn—- * 

~ appeals, hearing of, by. a. 400, mov., p. 800. 
afpcdntment and Jurisdiction of, a. 9 (2), p. 9. 
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AftUttonal Sessions Judge eo nduded. 

cognisance of offences by, s. 198 (9), p. 187. 
fonneiiy joint Seasipna Judge, s. 8 (2), p. 4. 
refincenoe of security proceedii^ to, a. 128 (3B), p. 05. 
revision by, s. 488, ( 2 ), p. 824. 
sciences imposable by, s. 81 (2), p. 17. 

Address— ’ | 

notlfyiDg or, by convicts, s. 565, p. 420. 

Adjoufnmsnt— 

of inquiry or trial, 

• attendanceofjurora or assessors, B. 205, p. 227. 
for a reasonable cause, s. 844, p. 255. 
pending application for transfer, s. 526 (5), p. 880. 

• pending execution of conomissjion, s. 508, p. 874. 

AdmisslbiUty— * 

of previous convictions, 

in Sessions cases, s. 810, p. 237. . 

warrant-cases, s. 255A, p. 204. 
statements before police, s. 162, p. 08. 

Admission— 

of the truth of accusation, 

before inquiry or trial, s. 164, p. 102. 
in Sessions cases, a. 271 (2), p. 216. 
summons-cases, s. 248, p. 104. 
warrant-cases, s. 255 (2), p. 204. 

Adultery~ 

complaint of, can be by husband only,%. 100, p. 150. 
maintenance cases, 

as a ground for cancellation of order, s. 488 (5), p. 851. 

« disentitles wife to an order for, s. 488 (4), p. 851. 

Advocate General— 

affidavit by, in transfer cases, s. 526 (4), p. 880. 

appUcation by, for commitment or transto to High Court, s. 526A, p. 478. 

definition of, s. 4 (7), (a), p. 4. 

information by, to High Oourt, s. 104 (2), p. 188. * 

mtteproaequi by, s. 888, p. 244. 

prosecution, conduct of, by, s. 405, p. 364. 

Affidavits— * 

as to copduct of public servants, s. 530A (/), p. 404. 
before Hi^ Courts, s. 580, p. 404. 

contents qf, scandalous matter struck off, s. 538A ( 2 ), p. 404. 

Agent— 

of owner or occupier of land, liability of, s. 45 (1), p. 23. 

Agi^tegate punishment— 
limit to, 8. 85, p. 19. 

AidA. 

to Blagistrate or police-officer, s. 42, p. 22. 
pqrion other timn police-officer, s. 48, p. 23. 

*Alterafioii^a * 

<^diaige. 

mads by the Court, s. 227, p. 178« 

* progress of trials ager, s. 228, p. 174. 
reoall ot«iritaeaaea after, s. 281, p. 175. 

piy a*Cdi^ or appeal, s. 428 (/) (8), p. 800. 
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judgnieiKt* 

by a Cknurt, aot permitted, a. 369, p. 277. 
maintenanoe alkmanoe, 

wben permiasibte, a. 480, p. 850. 
order regarding diapoaal of property, 

by a Court of appeal, revimn, etc., a. 520, p. 884. 

Altemattve <diarg«— 
form of, 

Sched. V, Form xxviii, p. 470. 

IStainmg of, a. 286, p. 184. 
judgmmt in, a. 867 (8), p. 276. 

Amondment— 

by a Court of appeal, a. 423 (J) (d), p. 809. 
of (diaige by a Court, a. 227, p. 178. 

record by lower Court, a. 426 (2), p. 314. 
verdict by jury, a. 304, p. 232. 

Americans— 

aaaessors, dioosing of, in trials of, a. 284A (2), p. 221. 
cdaim for being dealt -with as, a. 528A, p. 895. 
failure to plead status is -waiver, s. 528B, p. 306. 
joint trial of, -with others, s. 285A, p. 222. 
jurors, empanelling of, in trials of, s. 275 (2), p. 218. 
mistakenly dealt -with as^ s. 528C, p. 890. 

Animals— 

killing by, police -to inquire and report, s. 174 (I) (5), p. 114. 

Apolo^— 

in contempt cases, s. 484, p. 349. 

Appeal— 

abatement of, on death of accused, a. 481, p. 817. 
addithMial e-vidence taken on, a. 428, p. 816. 
bail, release on, pending*an, s. 426, p. 815. 
cerdflcation of tm result of, s. 425, p. 814. 
ccnnpetency of appeal, s. 404, p. 200. 

diflarenoe of <mimon between Judges in, s. 4S9, p. 810. t 
from acquittal, 

by Hi^ Court, s. 449 (2), p. 885. 
lower Courts, s. 417. p. 805. 

claim rejected under Chap, xxxiii, s. 448 (2), p. 888. * 

oomplaint by Court under ss. 4/rO, 476A, 476B, pp. 840, 844, 845. 
oon-victkm by. 

Assistant Sessions Ju^^, s. 408, p. 209. 

Bfagistrates, 1st cHaaa, a. 408, p. 209. 

r 2nd and 8rd claw, s. 407, p. 208. 

empowered under s. 80, s. 408 (5), p. 200. 
Pnmdenoy, s. 411, p. 800. 

Sessions Judge, s. 410, p. 800. 
from conviction in contempt ca s es , s. 486, p. 849. 

under s. 124A, 1. P. C., s. 406 (e), p. 200. 
as. 840, 880, Cr. P. C., a. 406. p. 209. 
conviction of European BritiAaubjecta, 
in aomnuMia-easeB, a. 445 (J), p. 884. < 

warrant-cnscs, s. 440, p. 885. 

judgment c^auboMinate appdlate Court, a. 424, p. 014. * 
order, awarding oompenaation, s. 260 (5), p. 107, <• 
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A|i|Ma]i— cenduded, 

iSrafetlliig a bond* s. 518, p. 878. 

pawed byjriinmdf> 556, p. 412. 

leftuing siuety under s. 122, e. 406A, p. 298. 

rejecting appluaticni for lestoration id attadied pn^ierty under s. 89 
a 405, p. 297. 

•rdeasing accused on probation, e. 562 (5), p. 417. 
xefuirlng secuxil^ uncter a 118, s. 406, p. 298. 
plea of guilty, a 412, p. 800. 

* questions of &ct and law, ss. 418,449, pp. 806, 885. 
sentence oi deatli, a 871 (d), p. 279. 
suuunaxy convictions, ss. 414,415, p. 804. 
hearing given to appellant ss. 421 (J), 428 (i), pp. 807, 809. 
in Jury trials, a 449, p. 885. 

petty cases, ss. 418,415, pp» 80& 804. 

Jafl appeals, s. 420,j». 807. 
notice of, s. 422, p. 808. 
petition of, s. 419, p. 806. 

powers of appellate Court, s. 428, p. 800. ^ 

revision none, when appcad not fll^, s. 489 (5), p. 826. 
seoMid appeal none, ss. 480,476B, pp. 817, 845. 
qxicial right of, s. 416A, p. 805. 

stay of proceedings under Chap, xxxiil, s. 448 (3), p. 383. 
summary dismissal of, a 421, p. 807. 
suspension of sentmce pending, a 420, p. 815. 
to l*rivy Council, a 404, p. 296. 

transfer of, ss. 407 (2), 526 (J) (•), (it*), 527, pp. 298, 888, 893. 

Appearance- 

process to compel, 

by attachment, s. 88, p. 38. 
process, s. 204, p. 157. 
asummons, s. 68, p. 82. 
warrant, s. 75, p. 84. 

Appellate GourC— 

amendment by, s. 428 (1) (d), p. 809. 

bail allowing of, by, s. 426, p. 815. 

bond for keying we peace, s. 106 (3), p. 50. 

charge, absence of or error in, s. 282, p. 175. 

complaint by, s. 476A, p. 844. 

emnpoundk^ before, s. 845 (5), p. 256. 

difonence of opinion between Judges, s. 429, p. 316. 

disposal of property, order of, s. 520, p. 384. 

evittence, taJdqg or calling of forther, s. 428. p. 816. 

bearing to appellant or his pleader, ss. 421, 4^, pp. 807, 809. 

interference tdth verdict of jury, s. 423 (2), p. 309. 

imi^gment of, s. 424, p. 814. 

fnoc c BS fee, payment of, s. 54eA (2), p. 409. 

rdease of accused on probation, by, s. 562 (3), p. 418. 

gentenoe, 8uq»ensi«m of, by, s. 426, p. 815. 


Appattaqt— 

• notice of topeal to, s. 422, p. 808. 

rdease tmliail of, s. 426, p. 815. 


Appcdfitmant— ^ • 

ofaperson, qnntimiance of powers, s. 40, p. 21. 


te mpor ary orders in cases of, s. 144, p. 78. 
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Apprehension— 

of peraons for trial by Court-martial, b. 54/9 (2), p. 410. 

c 

Approver— 

oounmitment of pardmied, s. 889 (i), p. 248. 
evidence of, s. 889 (8), p. 248. 
false evidenoe by, a, 889 (8), p. 248. 
joint trial of, s. 889 (2), prov., p. 248. 
iwooednxe In trial of, s. 839A, p. 249. 

Arms and anomnnltion— 

offonoea as to, place of trial, a. 184, p. 120. 

Arteat— 

by Magtetrate, • * 

for offences committed in his view, a. 04, p. 81. 
of offender without warrant, a. 65, p. 81. 
public, assistance by the, to, a. 46 (2), p. 25. 
police. w 

by subordinate officer deputed, s. 56. p. 29. 
compensation for wrongfol arrest, s. 558, p. 411. 
doors and windows power to break <q>en, a. 49, p. 20. 
for breach of bond to appear, a. 92, p. 41. 

preventkm of cognisable offences, a. 151, p. 92. 
of acciosed on appeal from acquittal, a. 427, p. 815. 

offender refusing name and address, s. 57. p. 29. 
procedure where ingress not obtainable, s. 48, p. 25. 
public assistance by the, s. 48, p. 28. 
pursuit of offender, s. 68, p. 80« 
re-arrest on escape, s. 66, p. 31. 
release during investigation, a. 169, p. IIO. 
resisting arrest, s. 46 (8), p. 25. 
restraint should not be excessive, s. 50, p. 26. 
search of arrested person, s. 51, p. 20. 

place entered into by nigitive, a. 47, p. 25. 
women, s. 52, p. 26. 

seizare of offensive weapons, s. 68, p. 26. 
taking of arrested parson to Magistrate, s. 60, p. 80. 
under warrant. See Wasmakt. 
unnecessary restraint, s. 50, p. 20. 
we^ions, power to seise, s. 62, p. 26. 
without warrant, s. 64, p. 26. 
women, mode of searching, s. 62, p. 20. 
private persons, 

how made, s. 69, p. 80. 
public to aid, s. 48, p. 28. 
station office, 

of habitual offienders, s. 65, p. 28. 
rqtort of arrest by, a. 62, p. jBl. ' 
mode of, s. 46 (i), p. 26. 

s 

f 

Arr aa t without w a rr ant— 

by poUoe oaneraBy, Chap. V (B), s. 64, p. 26. 
detenUtm for 24 hours, s. 61, p. 80. . 

discharM of person arrested, s. 68, p. 81. 
of Vi^^bonds, robbers, etc., a. 56, p. 28. - 
to prevent Intended offraoea, a. 251, p. 92. 



dhqpemiQg of, a. 127, p. 69. 
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AfUmhly-^-^onduded. 

iinlBwftil use of dvil fone; ■. 128, p; 88. 

Inilitaiy forces as. 189,180^ 181, pp* 89, 70. 

Asaesoors— 

attaa d anoe oi^ at adjourned sittings s. 8941^ p. 287, 
excuse from, 8.88(^ p. 848. 

’ « inabUitgr a MS, p. 222. 

1 penal^ for n6n—, s. 882, p. 248. 
chgosiiig of, a 284^ p. 221. 
examination ol^ as witneasea s. 294, p. 227. 
exemption ftom, a 820, p. 240. 

• juxon acting aa a 269 p. 215. 

Uat oi; sa 821-824;, 881, pp. 240), 241. 
attending; s. 881, p. 248. 
objlbtiozu t^ a 828, p. 241. • 

publication a 822, p. 241. 
revision at, a 824^ p. 241. 
opinions of; value ot, a. 809, p. 286. 
questioning ot, by Jud|^ s. 800, p. 286. 
servant of Grown or railway, s. 329, p. 248. 
summoning ol^ ss. 820; 828, pp. 242, 248. 
trial of assessoF-^ffenoe by jury, s. 586 (l), p. 401. 
European British subjects, s. 284A, p. 221. 
jfiiy offence by assessoxa s. 586 (2), p. 401. 
several cases by sama a 272; prov., p. 216. 
with aid of; s. 268, p. 214. 
view by, s. 208, p. 227. 


Aaalatant Sessions Judges— * 

appeal ftom sentences passed by, s. 408, p. 200. 

appointment and jurisdiction of, a 0 (3), p. 9. 

cases ti^ble by, s. 108 (2), p. 187. 

sentenom by, s. 81 (8), p. 17. 

subordination of, to Scions Judgea e« 17 (dX p. 12. 

transfer of cases to, s. 123 (SB), p. 63. 


Attachment— 

after proclamation, ss. 88, 89, pp. 88, 40. * 

appeal from order refusing, s. 405, p. 297. 
in d^mtes of immoveable property, s. 146 (4), prov. 2, p. 62. 
appointment of receiver, s. 146 (2), p< 88. 
withdrawal of receiver, a 146, p. 88. 
not in^al for formal defect, s. 588, p. 408. 

Attempt— * 

omviGtioa of, «i charge of principal offence; £.288(2^), p. 186. 


ACteiribuloe— 

diiipea8lngof,ln 

inqrmy «r tsia], s. 540A, p.400. 
investigation police, s. 160, p. 07. 

security proceedings, s. 116, p. 60. 
sumnu^oases, p. 205, p. 158. 

Bail— * 

by impellate Court, s. 426, p. 816. 

«€Snirt and gotioa s. 4fN^ p. 887. * 

Court of teidrioiiL 8 . d&5 (A 818. 

SD^ court and Covut of Session, a. 49^ p. 869. 
* for iM»-6bgoimMe Sifonoe; a 497, p. 867. 
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BaU— concluded. 

increue in the amount a. 501, p* 871. 
xe>aRe8i for ftirtber aecurity, s. SOI, p. 871. 
leductkm of tlw amount of; a. 498, p. 860. ^ 

prefiarenoe by Court Judae^ grant cd, a. 484 (fX P* 818* 
Presidency Blai^trBte^ m»at at, a, 488, p. 818. 
SesskMW Judg^ grant s. 807, p. 288. 
rdeaae on bail-bonda^ s. fiOO, p. 87Ik 
reidskm order granting, a. 407 (5), p. 808. 

Bailable oftenoe— 

deflnitkm of, s. 4 (1) (b), p. 4. 


Bendti— 

cxflBA Court— « 

'mien csonstituted, ss. 90C, 09D, 484^ 449 (3X PP* 8^^ S85. 
Magistrate— * 

appointment and powers o^ 8.18 (7) (2), p. 11. 
change in constitution duri^ trial, s. 850A, p. 266. 
derk, employment of, by, s. 265 (2), p. 218. 
dissenting judgment in, s. 205 (7), p. 218. 
for trial or ESuropean British subje^ s. 445, p. 884. 
judgment in appealable cases, s. 264 (1), p. 218. 
rules for the guidance of, s. 16^ p. 12. 
subcadinatiott to District Magistrate^ s. 17 (I), p. 12. 

Sessions Judges, s. 17 (5X P- 
Sub-divisional Magistrate, s. 17 (2X P« 12. 
summary trial, by, s. 261, p. 210. 

Presidency Maj^trstes— 

appointment and powers of, ad. 18 <2X lO, p. 18. 

Cmef Presidency Magistrate powers of, s. 21, p. 18. 

Bigamy— 

complainant in a case of, s. 198, p. 140. 

Bond— 

appeal from order requiring, s. 515, p. 878. 
bau-bonds, ss. 40^ 497^409, pp. 867, 870. 
by accused on being sent to loagisttate, s. 170, p. 110. 
to police on release s. 169, p. IIO. 
first offended s. 562, p. 417. 

ofEmder csommitting offence in presence of poUce-ofllcel, s. 57, p. 29b 
person arrested mid discharged, s. 68, p. 81. 

present in Court for app^rance, s. 01, p. 41. 
released on bailable warrant, a. 76^ p. 84. t 

canorilation o^ a. 125, p. 168. ■ 

contents of bond for peace and good bdiaviour, s. 121, p. 64. 
deposit imtead of recognizance, s. 518, p. 878. 
for appearance in Court, as. 91, 217, pp. 41, 167. 
good behaviour, ss. 108^110, pp. 54-56. 

* keqiing the peace on convicwn, s. 106^ p. 50. 
otfaia oases, s. 107, p. 52. 

reftisBJ to ^ve name and address, s. 57 (2X P* 29. 
forCeitore of; as. 514, 514A, p. 878. 
fkerii bondi,on canoellatlcHi, s. 126A, p. 68. *■ 

in tnoisfor cases, s. 526 (5X (dA), p. 808. 
levy of amount due on, s. 516, p. 878. 

minor, bond by, s. 514^ p. 878. * , 

of complainant and witnesssa on oommitnienb s. dl7, p. 167 
on in^Mrisonnient in deftwlt of flns^ s. 88^ p, 884. 
pending inquiry, s. 117 (8X P* 20. 
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Bond— eMMsbfdiHi. 

releaw of aoeiued on exocutlon a. 407 (4), p. 867. 

probatton, a. 608, p. 410. 
revision against order requiring a. 615, p. 878. 

Bf o a cii ' 

ot aecurltj bond, s. 121, p. 04. 

Bcendh of oodtect— 

ownplainanl In a case ot s. 10% p. 140. 

Broacb of peace— 

« disputes of land involving, s. 145, pp. 81, 88. 

use of land involving, ^ 14f, p. 80. 
oiEenooi Involving securi^ cases, ss. 100,107, pp. 50, 52. 

• • • 

Biitiali India— • 

arrest for offences committed out of, s. 54, 9eventh^J[p. 27. 
pursuit of an offender out of, s. 58, p. 80. 
smrcant of arrest b^ond, a. 82, p. 85. 

Briilah subject— 

liability of, for offoices committed out of Briticdi India, s. 188, p. 128. 
trial of, ss. 448, 528A, pp. 888, 806. 

Building— 

when treated as a public nuisance, s. 188, p. 70. 

Galling for records— 

by High Court and certain other Courip, s. 485, p. 818. 

Cancellation— 

of bonds in security cases, s. 580 (/), p. 808. 

change in preliminary inquiry, a> 018 (g), p. 164. 
maintenance orders, s. 480, p. 850. 
order passed under, s. 145 (5), p. 82. 
powers of Magistrates, s. 41, p. 22. 
security bonds, s. 125, p. 68. 

GatUe Trespass Act— 

complaint under s. 20, an offence, s. 4 (J) (o), p. 6. 

CSerdfIcate— s 

of Court, in examination of accused, s. 864 (g), p. 878. 
medical officer, in wbmping, s. p. 286. 

Political Agent, fen offences in Indian States, a. 188, p. 128. 

Public Prorecutor, for breach of condition of pardon, s. 880 (i), p. 248. 


taltesation of^ by Court, s. 227, p. 172. 

recall of witnesses on alteration of, s. 281, p. 176. 
stay of proceedings when previous sanction necessary, s. 280, p. 
* whea new trial be dlrecteo, s. 220, p. 174. 

trial proceeds imme^tdy on, s. 228, p. 174. 
altepiative diai]^, s. 286^. 184. 

conviction of minor of^ces, s. 288, p, 186. 

# offence not charged, s. 287, p. 185. 

canodlstion of, 

. In pielimlnaty inquiry, s. 218 (2),*p. 104. 

^mutents of, /. 221, p. 168. 

cimstruction of words in a, a. 224, p. 172. 
eflsot uOnmtarial errors, s. 282, p. 176. 


176. 
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€Jbarg,efe~eoneluded, 

enon in the statement of cSuarge, a. 226, p. 172. 
form of diaxge^ Chap, xtx, p. 168. 

manner of c oi u a u lt ting offenoe to he stated in, s. 22i^ p. 171. 
previous oonvicttons, s. 221 (7), pp. 16^ 169. ’ 
defliution of, ss. 4 (Jf) («>, 224^ pp. 4^ 172. 

«tplftfaiing rtf, 

to the accused, s. 271, p. 216. 
framinif oi; 

in committal proceedings, s. 210^ p. 168. 
wanant'Cases, s. 254^ p. 208. 
joinder o( a. 288, p. 176. 

three offoioes in one year, s. 284^ p. 178. 
trial fhr more than one offence^ s. 285, p. 180. 
omissicm ot defect cured, s. 685, p. 401. 

framing of a new charge s. iSiO, p. 172.' 
particimurs as to time and plac^ s. 222, p. 170. 
previous conviction, mention o^ in the^ s. 221 (7), p. 108. 
separate charge^ for a distinct offeree, s. 288^ p. 176. ^ 

in cases of doubt, s. 286, p. 184. 

transmission of— 

to Court of Session, s. 218 (i), p. 167. 
unsustainable entry as te s. 278, p. 217. 
withdrawal o( s. 240, p. 192. 

Charge to jury— 
heads of charge 

copy oi^ s. 871 (g), p. 279. 
record ol^ s. 867 ( 5), p. 276. 
misdirection in, s. 587 (5>, p. 401. « 
nature oi^ s. 297, p. 227. 


Chemical Eacamtoer— 
rqport (ff, s. 510, p. 370. 

Chief Justice— 

dates of Sessions, fixation of, by, s. 884, p. 244. 
notioee issuing o^ by, s.,835, p. 244. 

Chief Presidency Magistrate— 

iqrpofntment s. 18 (7), <^), p. 18. 
power to cancel bonde a. 125, p. 08. 

make rules for bench^ s. 21 (7), p. 18. 

release persons imprisoned for default of security, s. 124, p. 06. 
requisition lettere tel^[rame etc., e 9^ p. 48. i 
try security cases, s. 107 (2), p. 52. 
wiHidraw cases, s. 528 (2), p. 898. 
powers of and subordination to, s. 21 (7), p. 13. 

ChUdren— 

curiddy of, s. 491, p. 800. 
xnaintmance to, s. 488, p. 351. 


Civil Court— 

commitment by, s. 478, p. 846. 
oomidateta hy, s. 476, p. 840. 
c o nUanpt caao, s8.’460-485, |q>. 847«640. 

relvuMd to answer qtmstic^ s. 486, p. 849. » 

pow» of—to eommit In eait0n eases, s. 478, p. 848. 
order proseeuticH^'s. 47^ p. 840. 
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Civil Court— concluded. 


procedure in, s. 479, p. 847. 

public nuisance o^er cannot be re^tried in, s. 183 {2), p. 71. 
Registrar or Sub-negistrar is a, s. 488, p. 847. 


Civil suit— 

barred, by order under s. 188, h. 183 (2), p. 71. 
not barr^Aby order under a. 88, s. 88 {6JJ), p. 89. 

7 8. 250^ 8. 2S0 {20, p. 197. 

* s. 822, 8. 522 (2), p. 888. 

s. 545, s. .846, p. 4!oS. 


civil Surgeon— 

deposition of, s. 509, p. .375. 

lunatic^ examination of, by, dt 464^ p, 887. 

post mortem examination by, s. 174 (8), p. 114. 


Glalm-> 

of strangers to attached propertj^ s. 88, p. :18. 

to be tr^ as European or indiw British subject, $. 338.A, p. 895. 

subject, s. 528A, p. 805. 

property attached under warrant, s. 880 (2), p. 28:1. 


Classes—’ 

of criminal Courts, s. 6, p. 8. 

Clerk of the Grown— 

aRidavits, swearing of, Itefore, s. .589, p. >t04. 
charges, 

fowarding of, to, s. 218, p. 107. 
framing ol^ by, s. 220, p. 172. 
definition of, s. 4 (/) (e), p. 4. 

.jurors, summoning s. 815, p. 288. 
jury lists, preparation of, ss. 318 (5), 314, p. 258. 
witnesses— 

list of further, to, s. 211 (2), p. lo:t. 
summoning of, by, s. 210. p. 100. ' 

e 

Gognlsatole case— 

definition of, s. 4^/) (f), p. 4. 

Cognisable offence— 

arrest without warrant for, lay police-ofiifser, ss. 54, 151, pp. 20, 92. 

private persons, s. 59 </), p. 30. 

definition of, s. 4 (7) (/), p. 4. 

information of desi^^ to commit, ss. 150, 154, pp. 92, 93. 
investigation of^ ss. 156, 159, pp. 95, 97. 
prevention ol^ by police, s. 149, p. 92. 
suspioion ai, s. 157, p. 90. 

Cognisance— 

by CJpurt of Session, s. 198, p. 187. 
ffigh Court, 8.194, p. 187. 

Mamstrat^ s. 100^ p. 182. 
of adimety, enticement, e. 10^ p. 150. 

^breadi qpntract, s. 198, p. 140. * 
etiminal OQnspirscy, S. 196A, p. 146. 

preliimnaiy inquiry, s. 196B, p. 147. 

• defojBiatli|n,<ft 198^ p. 149. 



THE CBHOKAIj pbocedure code. 
Cto^tKBnce— comduded* 

oflbiiices against Judgea, public servants^ s. 197, p. 147. 
marriage^ a. 198, p. 149. 

States a. 199, p. 144. ^ 

by persona attending the Court, a. 851, p. 296. 
rape by husband, a. 591, p. 415. 
ttanafer of case after taking, s. 192; p. 185. • 

Oommisaion— 

adjournment for, a. 508, p. 874. 

eamination of witnesses on, a. 502^ p. 878. 

iasue ol^ to BuriflasBil Magistrate s. 5(Ki, p. 872. 

power ci subordinate Magistrate to issue 408^ p. 874. 

return a. 507, p. 874. 

when witness is in presidencsy-town, s. SOe pi 878. 

Omnnilssloned ofricer<— 

dispersing unlawful assemblies, s. 181, p» 70. 


CUMmmlasloner of Police— 

Code not applicable to, s. 1 (2) (a), p. 1. 
definition, of, a. 4 (J) (gX P« 4. 


Gommltment— 

by appellate Court, s. 428, p. 809. 
mvil Court, a. 478, p. 846. 

Court of Session, s. 487, p. 828. . 

District Bfogtotmte a. 487, p. 828. 

High Court, ss. 489, 529 (i) (iv\ pp. 825, 889. 

Bfagistrate— 

notification of, s. 218, p. 167. 

on application by accused, a. 191, p. 184. 

on cognisance under ss. 190 </> (e), 191, pp. 18SX 184. 

order of; s. 21^ p. 194. 

pardon, tendering of, a. 887 (2A), p. 245. 

powmr to order„s. 209, p. 158. 

quashing of; a. 215, p. 195. 

tender of pardon after, s. 888, p. 247. 

warrant-cases under €3iap. xxxlii, a. 44^ p. 855. 

wfara subsequently found fit for, a. 847, p. 291. * 

when irrcgulm; validated, a. 68jX p. 401. 

without (£at||:e or h defective change, a. 229, p. 172. 

terntorial jurisdiction, s. 581, jp. 899. « 

revenue Court, a. 478, p. 849. 
discharge of accused, s. 209, p. 101. 
to Court of Sessioo, s. 198, p. 187. 

His^ Court, a. 194, p. 187. 

# 

Commutation— 

of punishment, s. 402; p. 290. 



loss or Injury, out of fines, ss. 545^ 549; pp. 408; 409. 
unlawful arrest in presidency-tdIriM, s. 558; p. 411. 
ieoovery of; a. 64nC p« 499. 
to bona fide purdusaer, s. 545 (7) (e>, p. 408. 
innocent pundiaser, s. 519, p. SM. 
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Competent Goiirt~ 

imgiilaTity in a, s. 687, p. 401. 

pre^ouB aoquitb^r conviction in a, s. 408, p. 200. 

va>tEial by a, a 4Ss8 (i) (fr), p. 800. 


Complainant— 

abaence.o^ in Bummonacwiww, e. 247, p. 105. 

^ wnrrant»caae«, ■. 280, p. 207. 
^ppearanc^oi; bond for, s. 170 (2). p. 110. 
attendance ol^ in Court, a. 171, p. 111. 
compensation, payment^by, s. 260, p. 107. 
definition of, in C^p. xnmi, s. 44^ p. 884. 
examinaticMi of, b. 200, p. 152. 

not necessary, s. 200 (on), p. 162. 
eiqienses of; payment of, ss. 6^ 645, pp. 407, 408. 
fees paid by, payment s. MiX, p. 400. 
hearing of, in sumlnons-cases, a. 2^ p. 104. 
non*appearance o( in summons cases, s. 247, p. 100. 

warrant^BCS, s. 260, p. 207. 
transfer application by, s. 620 (2), p. 880. 
withdrawn of complaint by, s. 248, p. 100. 
witnesses of, payment of expenses to, s. 644, p. 407. 


€3omplaint— 

by Court, as to documents, s. 105 (i) (e), p. 188. 

of certain offences, ss. 106 (7) (e), 470, pp. 188, 840. 
minors, idiot or lunatic, etc., s. 108, prov., p. 140. 
public servants for contempt, s. 106 (/) (a), p. 188. 
superior Court, ss. 106, 470, pp. 188, 840. 
definition of; s. 4 (J) (A), p. 4. * 

dismissal of, a 20^ p. 166. 
finding not limited by, s. 240, p. 105. 
inquirv and investigation in, s. 202, p. 168. 
issue of process on, s. 204, p. 157. 

* postponement of process on, s. 202; p. 158. 
recorang oi; by Magistrate, s. 200, p. 162. 
return for presentation to propn Court, s. 201, p. 158. 
revival o( aft« acquittal, s. 247, p. 105. , 

to Blagistiate, s. 200, p. 152. 
withdrawal of, ss. 106 (5), 248, pp. 188, 106. 


Compoaltloii— a 

See CoMPOUHDiNo. 


Compounding— 

of offences, s. 946, p. 256. 
on ai^ieal or revision, s. 845, p. 256. 

Goncaallng— 

<me*s presence, taking precautions for, 
arrest a 66 (i) (a), p. 28. 

* security from, a 100 (a), p. 55. 

ConcurtpHt santencea— 

• awaM of;^,#s. 86, 807, pp. 10, 287. 

Condltloiiai order— , 

as to removal of nuJsaqpes, a. 188; p. 70. 

• 

CkMiillttoiu^ « 
aatq abode* of 


, a. 604. p. 420. 
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GonteBBlona— 

dnriog pidice investigation, ss. 162,104, pp. 98-102. 
im^pilarly recorded, curing of deflect, s. 588, p. 401. 
record of, s. 164, p. 102. , 

GoBfiiiement— 

searcb of a person in wrongftil, s. 100, p. 47. ‘ 
writ of habeas corpus, a 401, p. 860. 


CkMittmuition— 

hearing by two Judges, s. 877, p. 281. 
of deara sentence, s. 374^ p. 280. 
powers of Court on, ss. 375, 870, p. 280. 

procedure on difference in opinion, s. 878, p.,28]. 

68 


Gonfiacatlon— 

of propnty used in offences, a 517, 381. 


Consecutive sentences— 

award ol^ ss. 35, 807, pp. 10, 287. 


Consequence— 

determines place of trial, s. 179, p. 118. 

Consolidation— 

of sentences, s. 85 (3), p. 19. 


Conspiracy— *■ 

prelimbiary inquiry in trial of, s. 106B, p. 147. 
sanction of Ctevemment in cases of, s. 196A, p. 146. 


Contempt— 

of lawful authnwity of public servants, prosecution for, s. 105 (J) (aX p> 168. 


Contempt of Court— 

apotofp^ in cases o^ s. 484, p- 849. 

appeiu^in cases s. 480, p. 349. 

discharge of accu^ on trader of apob^, s. 484, p. 

procedure In cases of, ss. 480, 482, pp. 847, 348. 

recalcitrant witness, s. 485, p. 849. 

record in cases of, s. 481, p. 847. 


349. 


K * 


Contract— 

d^teBBRACH OF Contract. 

} 

ConvlctloB— 

amieal from, s. 488 (i) (6X P* 609. 

charge of one offrao^ ocmTiction for another, s. 287, p. 188. 

nw|or omnee, oonviction for calnor, s. 288 (2X P* 186. 
to attempt^ s. 288 (2/4), p. 186. 
in Sesrions raaes, 

on plea of guilty, s. 271 (2X P« 616. ^ 

sommary hases^ * 

statement of reasons, s. 268 (bX p. 211. 
sununonsKsweiV • 

to offence not mentioned in complaint, s. 246« p. 195. 
on admission, s. 248, p. 194. 
watmnt-cases^ a 288 <2b p 207. 

<m plea d guilty, s. 288 (2), p. 204. 



INBEX. 


997 


Conviction— oonduded. 

on evidenoe partly recorded by another Magistrate, s. 350, p. 264. 
previous conviction, 

dhonUl recite, s. 221 (7), p. 168. 
evidoBce of proof oi^ s. 811, p. 287. 
in Seastons cases, s. 810, p. 287. 

warrant>caseB, s. 255A,,p. 204. 
proof of. against surety, s. 514 (7), p. 878. 
uenerally, s. 511, p. 876. 

• u coin and stamp law offences, s. 348, p. 268. 


Convicts— 

* execution of sentence on escaped, s. 806, p. 286. 

Gopy-«- • 

appeal memo sho^d be accompanied by judgment, s. 419, p. 300. 
m Onding and sentence to District Magistral s. 878, p. 280. 
heads of dhoige to jury, to accused, s. 871 (2), p. 279. 
Judgment, to accus^ s. 871 (/), p. 279. 

of High Court, to Me^strate, s. 488 (j), p. 818. 
maintenance order, to respondent, s. 490, p. 800. 
memo of loosl inspection, s. 589B, (2), p. 404. 
search by police-officer, s. 165, p. 107. 
search list, to person searched, s. 103 (3), p. 48. 
statements of supplementary witnesses, s. 219 (2), p. 168. 

Corpse— 

discovery of. report to be made, s. 45 (7) (d), p. 23. 
disinterment of, by Magistrate, s. 176 (2), p. 116. ' 
forwarding of, to Civil Surgeon, s. 17‘f (,1), p. 144. 

Goats— 

mone% recoverable os fines, s. 5I>7, p. 499. 
of complainants and witnesses, s. £144, p. 407. 
expenses of prosecution, s. 645, p. 408. 
local inquiry in disputes as to land, s. 148 (3), p. 91. 
mainteimnce proce^ngs, s. 488 (7), p. 851. 
process fees, s. 546A, p. 400. , 

reference by Presidency Magistrates, s. 433, p. 318. 
summons, s. 244 (d), p. 194. 
witnesses in warrant-cases, s. 257 ( 2 ), p. 206. 
on transfer appMcation, s. 026 (.5), p. 889. « 

Court of Session— 

appeal from sfntence ol^ s. 410, p. 300. 

to, hearing by, s. 409, p. 800. 
cognizance of offences by, s. 198, p. 187. 
commitment to, s. 198, p. 187. 

Njoiqr of judgment of^ to District Magistrate, s. 878, p. 280. 
establishment o^ s. 9, p. 0., 

Jtrial before^ by jury or with assessors, s. 268, p. 214. 

dneiBtion by Provincial Government, s. 269, p. 215. 
of European Britmi subject, s. 446, p. 885. 

^ Indian British subject, s. 446, p. 885. 

Imatics, s. 465, p. 487. 

oflenoes regarding justice, s. 478, p. 846. 

Gourt-fses— • 

^yment ot,to complainant, s. 456A, p. 409. 

/kNirtrma|tIal-a- • 

di^yety bfpersops triable by, s. 549, p. 410. 
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■ooesB to, ftee, a. 869^ p. 80T. 

ohiOTrw of crimloal, a. p. 8. 

complaint tnr, a. p. 840. . 

diaqualiflcation ol^ a. 556; p. 415. ' 

language of^ a. 55^ p. 415. 

pleader practiaing not to preside in, a. 557, p. <414. 
anbordination oi; a. 185 (3), pp. 188, 180. 
successors of, s. 558. p. 415. 
witnesses^ *^iHwg o^ by, a. 540, p. 405. 

croM' rxaminnt Ion a. 558, p. 415. 


Criminal tareaclt of truat— 
duuge in, a. 288 (8), p. 171. 
place of trial for, a. 181 (8), p. 181. 


Criminal force— 

in queationa of dlqioaal of pnqicity, s. 528; p. 885. 


Criminal misappropiiatlon— 
charge in, a. 222 (8), p. 171. 
place of trial for, a. 181 (8X P« 131« 


f 


included in 


land or water,** a. 145 (8), p. 81. 


Groea-examlnatlon— 

of Court witneaaea, a. 540, p. 405. 

proaecution witnesses, in Seniona «aaes, a. 808 (8), p. 180. 


pardon by, a. 401, p. 888. 


Crown aerrant— 

exenqitfon fitom jury, as. 813 (4X 330, pp. 288, 243. 
service of summons on, s. 72, p. 88. 

Cmelty— * 

of husband, in maintenance cases, s. 488, p. 851. 

Cnatody— « 

of accused, 

detmtion of accused in Sessions c»ses, s. 220, p. 108. 
discharge of accused from, s. 500, p. 870. g. 

escape of accused, from, ** 

arrest of, s. 00, p. 81. 
place of trial of, s. 181 (J), p. 121. 
renumd to, during police investigation, s. 107, p. 108. 
trial, s. 844'(/), p. 855. 

acquitted accused, srib cuat^y of, s. 471, p. 880. 
complainant, a. 217 <8), p. 107. 
lnnati<^ a. 400 (2), p. 887. 

person illegally detuned, habeas corpus for, a. 481 (1) (5), p. 800. 
witncBse^ a. 217 (8), p. 107. • 


of iqiprehended, a.* 144^ p. 78. 
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Deaf and dumb— 

proceedings against, s. 841, p. 280. 

Deatlt— • , 

of accused, s. 481, p. 817. ' 

appdlant, s. 481, p. 817. 
pa^ to, s. 145 proceedings, s. 148 (7)^ p. 88. 
surety, s. 814A, p. 878. 
sentence, mnflnnanon s. 874, p. 240. 

• execution of, s. 868 ( /), p. 277. 
postponement of, s. 882, p. 282. 

sudden— 

inquiry by Magistrate in, s. 176, p. 118. 
investigation by police in, s. 174, p. 114. 

• report by viiiai^ headn^n of, s. 45 (1) (d), p. 28. 

Decree— • 

of civil Court, affects maintenance order, s. 489 (2), p. 889. 
Defamation— 

complainant in case of, s. 198, p. 14B. 

Defence— 

by a pleader, s. 340, p. 249. 
in Sessions trials, s. 290, p. 225. 

Bummons'cases, s. 244 (I), p. 194. 

‘warrant-cases, s. 286 (/), p. 204. 

Definitions— 

acts extend to illegal omission, s. 4 (M, p. 7. 
of words, s. 4 (1), p. 6. ^ 

words to have same meaning as in Penal Code, s. 4 (2), p. 7. 
Delegatldb— 

• of powers to District Magistrates, s. 18 (3), p. 10. 
Demeanour— 

of witnesses, remarks respecting, s. 368, p. 278. 

De novo trial— 

accused may claim, s. 380, p. 264. 

Deposit— * • 

as a substitute of recognizance, s. 818, p. 878. 
of reasonable expenses of witnesses, 

in Sessiofts trials, s. 216, prov., p. 166. 
summons-cases, s. 244 (3), p. 194. 
warrant-cases, s. 257 (2), p. 206. 

Deposition— 

in pieliminaTy inquiry, s. 288, p. 226. 

•interpretation of, to accused, s. 861, p. 272. 

witness, s. 860 (i), p. 271. 
of medical witness, s. 500, p. 875. 
reading over to witness, s. 360, p. 271. 
record oVss. 855-859, pp.^268-271. 

Deputy Commieeioner of Police— 
definition of,^8. 4 (i) (j0, p. 4. 



seeuri^ 4(010, t.^lO(/), p. 56. 
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Destruction— 

of libellous matter, s. 521, p. 285. 

property used in offieiuM>, s. 517, p. 281. ^ 

Detentton— ^ 

of accused, in security proceedings, s. 107 (5), p. 52. 

pendiim Sessions trial, s. 220, p. 188. 
under Magistrate’s order, s. 107, p. 108. 
approver, pending trial, s. 337 (d), p. 245. 
arrested person by police, s. 01, p. 30. 
oomplainant, ss. 171, 217, pp. Ill, 167. 
offenders in Court, s. 351, p. 207. 
witnesses, ss. 171, 217, pp. Ill, 107. 
woman and female child, s. .552, p. 410. 

Diary— • * 

copies to be sent to Magistrate, s. 107, p. 108. ' 

, of proceedings in investigations, s. 172, p. 111. 

Difference of opinion— 

among appellate Judges, s. 420. p. 317. 
in confirmation cases, s. 378, p. 281. 

revision applieatioR>, s. ‘RIO ( /), p. 325. 

Discharge— 

commitment in cuncs of improper, s. 437, p. 328. 
compensation to accused in case of, s. 250, p. 197. 
further inquiry in cases of, s. 430, p. 320. 
of accused, 

^ in absence of complainant, s. 254*, p. 207. 
contempt proceraings, s. 484, p. 340. 
security cases, s. 124, p. 66. 
sessions cases, s. 209, p. 101. 
warrant-cases, s. 258, p. 202. 
on application by Advocate General, s. 333, p. 214. 
execution of Imnd. s. 500, p. 870. 

of jury, 

in case of prisoner's sickness, s. 283, p. 221. 
on disagreement with Verdict, s. 305 (3), p. 2713. 
re-trial of aecnised after, s. 808, p. 230. 
of persons apprehended by police, s. 08, p. 31. 
sureties 

in bail cases, s. 502. p. 371. 
security onses, s. 120. p. 08. 

Discovery— 

of persons wrongfully confined, s. 100, p. 47. 

Dismtesal of complaint— 

by Magistrate, s. 208, p. 155. 

for non-payment of process-fees, s. 204 (5), p. 157. 
further mquiry into, s. 486, p. 320. 

Disposal— 

of case, Sooording to High Court opinion, s. 438, )>. 318. 
pnqierly, 

lil^ous matter, destruction pl^ s. 521, p, 885. 

payment to innooent purchaser, ss. 510, 54l|(2) (e), pf*. 318, 408. 

pending inquiry or trial, s. 516A, p. 878. ^ 

regarding vmch offence is committed, s. 517, p. ^1. 

sehmd by the police, a. 588, p* 886. 
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Disposal— eonduded. 
of property— eondd. 

aubje^ of dispute, s. 145 {6)% p. 81. 
when pibrishaftle, s. 525, 888. 

things found in search be^nd jurisdicition, s. 99, p. 46. 

Dispossession— « 

in disputes as to immovable property, s. 145, p. 81. 
restoration^f possession, s. 522 (i), p. 885. 

Dispdte as to Immovables— 

attachment, order of, in s. 146. p. 88. 

• breach of peace in, s. 145, p. 81. 
use of immovables, s. 147, p. 89. 

Disqualification— 

of Judge, s. 556, p. 412. 
jurors, s. 278, p. 219. 

Magistrate, s. 556, p. 412. 

Distinct offences— 

joint trial of, s. 285, p. 180. 
separate trial of, s. 288, p. 176. 

District Magistrate— 

appointment of, s. 10 (/), p. 0. 
delegation Of power to, s. IS (J), p. 10. 
powers, appelate, 

in orounary cases, s. 407, p. 298. 

security cases, ss. 406, prov., 406A (c), pp. 297, 298. 
on forfeiture of bonds, s. 515, p. 878. 
transfer of appeals, s. 407 (2), p. 298. 
powers as to suborainate Magistrate, 
appointment of, s. IS (3) p. 10. 
authorization of, s. 190 (2), p. 132. 
conferring additional powers, Sched. IV, p. 408. 
defining local areas, s. 12 (/), p. 10. 
making rules for benches, s. 16, p. 12. 
withdrawal of powers, s. 41 (2), p. 22. 
powers, ordinary, s. 86, Sched. IIX, pp. 21, 466. • 
powers, revisioiutl, 

caWng for record of lower Courts, s. 435, p. 318. 
oommitmern, order of, ss. 436, 487, pp. 820, 323. 
forfeiture of bonds, s. 515, p. 878. 
forther inquiry, ss. 486, 437, pp. 820, 828. 
in securiW cases, ss. 124, 125, p. 68. 
report td^Iigh Court, s. 438, p. 324. 
powers, special— 

commission, issue of, ss. 508, 506, pp. 372, 374. 

« commitment, order of, s. 487, p. 328. 
conditional pardon, s. 887, p. 245. 
disputes r^^tfding immovable property, s. 145, p. 81. 
ftirther inquiry by, a. 486, p. 820. 
inquest, holding at, s. 174 (S), p. 114. 
landholders, etc., warrant on, s. 78, p. 85. 
letters, telegrams, eto» production of, s. 95, p. 48. 
olfei fe es not punishable with death, s. 80, p. 17. 
port and te*egraph office, search ol^ s. 96 (2>, p. 44. 
public nuisaace, s. 188, p. 70. • 

referencb to Hi^ JVnirt, s. 488, p. 824. 
restofafton of abducted females, s. 552, p. 410. 
sqprdi if house, a. 98, p. 45. 

, * poit and tde^ph oRloe, s. 06 (2), p. 44. 
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IMstrict Ma^trate—eoficiiided. 
powaiSt apecial— eonelmded. 

■ecud^ cases, ss. 107 (2), 1S4, 135, pp. 52, 66, 68. , 
settiag aside of ocmviction, s. 850 (1) (5)/p. 864. 
seatence pas se d by— 

in oraiiiBiy eases, s. 88 (J) (a), p. 17. 
mi biUEopeaii Britidi subjecto, s. 84A (6),*p. 19. 
special jurismctiion. 

in certain aieas, s. 80, p. 17. 
powers of pimidunent, s. 84^ p. 19. 
subOTitination ol^ 

to Sessions Judges ss. 17 (5), 485, Eiqiln., pp. 12, 818. 
subordination to^ 

gf aU Bfagistrates and benches, s. 17 (i), p. 18. 
tiansfcr by, 

of appeals, s. 407 (2), p. 898. 

cases, ss. 192, 528, pp. 185, 898. 
vacancy in the office ol^ s. 11, p. lo. 

D is tr i cts— 

presidency-towns are deemed, s. 7 (4), p. 9. 
vdmt are, s. 7 (i), p. 9. 

Divisioas— 

what are. s. 7 (i). p. 9. 


construction and meaning f}f, to be by Judge, s. 298 (1) (5), p. 229. 
Ibrftiture of, by Provincial CSovemment, s. 99A, p. 46. 
impounding of, by <7onrt, s. 104, p. 49. 
production of— 

by party, ss. 145 (9), 208 (5), 244 (2), 267 (1), pp. 81,. 160, 194^ 206. 
post office, ss. 96, 96 (2), pp. 4^ 44. , 

prosecution for production of folse^ s. 195 (1) («), p. 189. 
refusal to produce is contempt, s. 486, p. 849. 
seanJi of place for forged, s. 98, p. 46. 
seardk-warrant for forged, s. 96, p. 44. 
summons to produce, s. 9^ p. 42. 
warrant restneted to plaoe, s. 97, p. 45. 


Eaeementa— 

diqrate relating to, s. 147, p. 89. 

Election— 

offences, sanction to prosecute for, s. 196, p. 144. 

Enhancement of sentence— 

Iqr High Court in revision, s. 489 (i), p. 825. 


Entry— 

on unsustainable^ diarges, s. 278, p. 217. 


Errors— 

In diarge, 

effect of material errors, s. 888, p. 175. 

mdinary errors, s. 22(4 p. 172. 
framing of fresh charge^ s. 22^ p. 172. 

Judgment, _ 

derioal errors, s. 868^ p. 877. 

*^d^BWrtb*v?tiate trial, e. 587, p. 401. 



mnn cnrtody, pnnalt and l e ^ a nrert £», a. p. 81. 

Bac^MBd conalcti— * , 

arrest s. 78, p. 88. • 

eiceouti<Hi of sentences on, s. 898, p. 280. 
report about resort of; s. 45,(i) (8), p. 88. 

Butodoub or Annarlicaii~- 

^i^oi; CBap. XUVA, p. 394. 

Sanmaati Brltlah aobjecta— 
dcAnitfon of; s. 4 (/) (i), p. 8. 
habeas onp^ in case of; s. 401A, p. 868. 

J^t trial oi; a. 8S8A, p. 822.. 
a mt e n oes on, a. 84A, p. 19. * • 

trial of, by assessors, s. 284A, p. 221. 

e rors, s. 278, p. 818. 
agistrates, s. 20A, p. 16. 
in certain cases. Chap. XXXII^ p. 882. 
other cases. Chap. XLJVA, p. 894. 


Beldonce— 

befbre appellate Court, s. 428, p. 810. 

Court of Session, a. 86^ p. 269. 

Hi^ Court, 

in app^i^ s. 488, p. 816. 
confirmation, a. 878, p. 280. 
revision, s. 489, p. IrtS. 
trials, 8. 868, p. 274. . 

Blagistrates, ss. 884, 880, pp. 268, 269. 

Presidency MagistiuteB, s. 862, p. 888. 
conviction on, taken by another Mi^sistrate, s. 880, p. 272. 
in co'aJiinittal proceedings, ss. 208, 288, pp. 160, 228. 

, oon 4 >laint 8 to Magistrates, s. 200 (oa), p. 182. 
dinmtes as to land, etc., s. 145, p. 81. 
nuuntenance cases, s. 488 (8), p. 851. 
nuisance cases, as. 188,187, pp. 70, 74. 
prearaoe of accused, s. 888, p. 267. 
security ca sein a. 117 (2), p. 60. 
sessions caaea, as. 297, 809, pp. 227, 286. 
summary cases, s. 20^ p. 218. 
summons-cafes, ss. 24^ 888, pp. 194, 268. 
surety cases, s. 122 (2) (J), p. 64. 
waRant*ca8e8, s. 252, p. 202. 
interpretatiou of, to accused, s. 801, p. 272. 

witness, s. 860, p. 271. 
language of the record of; s. 887, p. 270. 
mMe of recording, s. 859, p. 271. 
of approver, s. 887 (2), p. 248. 
readiiw oi; to witn«». s. 860, p. 271. 
speefalruto for, 

absconding accused, s. 512, p. 877. 

Chemksal BSuaminer, s. 810^ p. 876. 
t mqdical witness, s. 809, p. 878. 
inevious conviction, 2. 811, p. 876. 
mdcnown <rffcnder, s. 819^ p. 877. 

Bvldeneo Act-*- . * 

Ss. 27, 82 VJ) (s. 162 Cf) h P* IM- 
8. 91, (s. BM m ), p. 401. 

Ss. 148|, (s.^Mi^*prov.) s. 161, (s. 172 (2) pp. 98, 111. 
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Escamlnation of accused— 

in committal proceedings, a. 210 (7), p.l08. 
preliminary inquiry, as, 200 (7), 287, pp. lOl, 
Presidency Magistrate cases, s. 570 (/), p. 278. 
Sessions trials, s. 280 (7), p> 224. I 

summary trials, s. 288 (g), p. 211. 
summons'cases, s. 245 (7), p. 105. 
'warrant'Cases, s. 258 (7)> p- 202. 
nature of, s. 842, p. 251. 
record of, s. 304, p. 278. 

Examination of assessors— 
nature of, h. 204, p. 227. 

Examination of complainant— <■ 

in complaints by Courts, a. 200 (sa), p. 152. 
preliminary Inquiry, s. 208 (7), p. 160. 
summons-oases, s. 244 (7), p. 104. 
warrant-cases, s. 252 (/). p. 202. 

<m cognizance of complaint, s. 200, p. 152. 


mination of lunatic— 
by Civil Suigcon, s. 464, p. 887. 

Examination of witnesses— 

commission to issue for, s. 508, p. 372. 
in attendance, s. 291, p. 220. 
in preliminary inquiry, s. 208 (7), p. 160. 

Sessions trial, 

for defence, s. 200, p. 225. 

prosecution, s. 280 (2), p. 228. 
list of witnesses elt^ by accused, s. 211, p, 168. 
re-caU of witnesses after addition of charge, s. 281, p. 175. 
supplementary witnesses after commitment, s. 210, p. 168. 

Excavations— 

fencing of, s. 183, p. 70. 

« 

Execution— 

of order for payment of money, s. 547, p. 400. 
sentence, 

of death, s. 881, p. 282. 

on pregnant woman, s. 382, p. 282. 
fine, s. 886, p. 288. 

imprisonment in defhnlt, s. 808 (2), p. 288. 
imprisonnoent, s. 888, p. 282. 
transportation, s. 888, p. 282. 
whipping, s. 800, p. 285. ^ 

In addition to Imprisonment, s. 801, p. 285. 
instalments, si 808, p. 285. 
on accused underlying sentence, s. 807, p. 287. 

escaped accused, s. 806, p. 286. 
suqiension of, 

imprisonment, s. 388, p. 284. 

sentence. «s. 426, 485 (7), 488 (7), pp. 815, 8f8, 824. 

Exiemptioii— , 

of Jurors or assessors, , 

Ttwack attendance, 

railway and Crown servants, s. 820, p. 248. • 

at a Court of Session, s. 880, p. S4^ 
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Exttmptioiir--corac(tideci. 

of JuroiB or assessors—-«onclif. 
from service. 

grounds of, s.iSSO, p. 240. 

salaried Crowkt servant, s. 818 (4), p. 288. 


Expenses .of witnesses— 

in Sessions cases, s. 210 prov,, p. 100. 
summons-cases, s. 244 (d), p. 194. 
warrant oases, s. 287 (2), p. 200. 
payment by Government, s. 544, p. 407. 
out of fine, s. 545, p. 408. 


Extradition Act— 

Jurisdiction imdcr, barred, s. 188, prov. (2), p. 128. 

• * > 

Failure of Justice— 

errors or omissions in framing a charge occasioning, s. 585, p. 401. 

not occasioning, s. 587 (d), p. 401. 
proceedings in wrong place occasioning, s. 581, p. 800. 

False charge— 

compensation for, s. 250, p. 197. 

False weights and measures— 

search for, and seizure of, s. 158, p. 93. 

Female— 

restoration of abducted or detained, s. 552, p. 410. 

Fencing— 

order for, s. 188, p. 70. 

Finality— 

of appeal orders, s. 480, p. 317. 

Finding- 

copy of, to be sent to District Megistrate, s. 378, p. 280. 

not limited by complaint or summons, in Sessions cases, s. 246, p. 105. 

• 

Fine- 

imprisonment in defruilt of payment of, s. 88, p. 18. 
in lieu of whlfmlng, s. 895 (i), p. 286. 
on accused, s. E2, p. 17. 

assessors and jurors, s. 882, p. 248. 
payment of expenses out of One, s. 645, p. 408. 
postponement of sentence of, s. 888, p. 284. 
recovery of money as, s. 547, p. 409. 

suspennon of alternative sentence of imprisonment on bond, s. 388, p. 284. 
warrant to levy, s. 886 (i), p. 288. 

First infr^mation— 

to cognizable cases, s. 154, p. 98. 
non-GOgnizable cases, s. 155, p. 98. 

First offender— 

oradittons as to abode of^ s. 564, p. 420. 
failure m conditions of recognition by, s. 568, p. 419. 
reference to superior Magistrate, s. 880, p. 281. 
release of, pn jirobarion, s. 569, pp.«417, 418. 

Fishery— • 

dilute r^rdtog, s. 147, p. 89. 
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Foreign territory— 

oOSences committed in, s. 186, p. 128. 

Foreman of Jury— 

in nuisance cases, s. 188, p. 75. 

Sessions trials, s. 280, p. 220. 

Forma— 

in Sched. V nmy be followed, s. 555, p. 412. 
of summons, s. 68, p. 82. 

Frivoloua— 

accusation, compensation for, s. 250, p. 197. 

Further inquiry— 

in appeal, s. 428, p. 809. 

capital sentence cases, s. 875, p. 
on dismissal of complaint, discharge, s. 486, p. 820. 

. notice in, s. 486, p. 820. 

General Glauaes Act— 

S. 26 not affected, s. 403 (5), pp. 290, 291. 

General repute— 

evidence of, in security cases, ss. 110,117 (tf), pp. 56, 60. 

Cfood behaviour— 

security for, ss. 108, 109,110, pp. 54, *55, 56. 

Govenunent Advocate— 

definition of, s. 4 (i) (a), p. 4. 

Government Solicitor— 

right to conduct prosecutions by, s. 495,.p. 365. 

Guardian— « 

of a minor complainant, s. 190A, p. 161. 

Habeas corpus— ' 

writ of, ss. 491, 491A, pp. 860, 868. 

Habitual offenders— 
arrest of, s. 55, p. 28. 

security for good behaviour from, s. 110, p. 56. 

High 'Court— 

a criminal Court, s. 6, p. 8. 
appellate Juiisdi^on— 

appeals to. ss. 406 (a). 406A (n). 408 (b), (e), 410, 411, 445, pp. 298, 299, SOOu 
from acquittals, ss. 417, 428 (a), 449, pp. 805, 809, 885 
convictions, s. 428 (b), p. 800. 
appeals in jury trials, s. 418, p. 806. 

• before High Court, s. 449, p. 885. 

issue of warrant of arrest, s. 427, p. 815. 
recradi^ or calling for eiddeace, s. 428, p. 816. 
suspension of sentence: ball, s. 426,*p. 815. 
cognisance of offence by, a. 194, p. 187,188. 
definition of, ss. 4 ( f) (j), 286, p. 5, 
informatfaMiB by Advocate Gmeial to, s. 194, pp. 187,188. 
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lUgli CkMxt-^eonekidei. 

iidien»t powecB of, >. 6dlA, p. 415. 
origioal oiiniiiial iorisdictloii— 

oMniBanoe ofanfliBiioeR, 8.108, p. 187. 

ofttnoes ttader Foiwl Coos wa other laws triable by, ss. 88, 39, p. 15. 
place of holding aittlngB, s. 885, p. 844. 
sentences by, s. 81 (i), pj 17. 
trial before, by jury, s. 807, p. 814. 
reforenoe by Judge in High Court Sessions, s. 484, p. 818. 

^ \ mofcmil Sessions, s. 807, p. 888. 

PresidenOT Magistrates, s. 488, p. 818. 

Sessions Judge and Disbict Magistrate, s. 488, p. 824. 

• powers in confirmation cases, ss. 875,876, p. 280. 

revisions jurisdiction— 

calling for records, s. 485, p. 818. 

* difference in opinim of Judges, s. 429, p. 316. 
general powers on revision, s. 480, p. 825. 
grounds of President^ Maristrate's deoiai<m, s. 441, p. 881. 
no right of ho-aring on revuion, s. 440, p. 817. 
power to allow eompoaition, s. 845 <5), p. 856. 

direct commitment, as. 815,487, pp. 165, 828. 

further inquiry, s. 486, p. 920, 
make orders for — 

framing of proper diaiges, s. 815, p. 175. 
payment of process fees, s. 540A (2), p* 400. 
security mi convictimi, s. 106 (5), p. 61. 
under s. 565, p.,420. 

special bench of, ss. 90C, 440 (5), pp. 47, 885. 
special jurisdiction of— 

bail, s. 408, p. 860. • 

certification of its orders, ss. 425,488, 442, pp. 814, 818, 381. 

commitment, quashing of, s. 215, p. 165. 

habeas corpus, directionB as to, ss. 401, 401A, pp. 860,368. 

ncEiflcation of address by aoou^, s. 565 (4), p. 480. 

rdease on probation of good conduct, a. 568, p. 417. 

security proceedingB, s. 128 (2), p. 65. 

seditious publications, ss. OOB, 0M3, p. 47. 

transfer m eases and impeals, ss. 526, 626A, pp. 888, 880, 308. 

under Charter Act, s. 15, not affected, s. 17^ p. 117. 

Letters Patent affected, s. 440 (J), p. 835. 

not affeotml, ss. 1 (2), 104, p. 187. 

special powers-^ 

to determine place of trial vdien donbtftil, s. 185, p. 126. 
to make rules for application to special bmieh, s. WF, p. 47. 

inflection of records, s. 554, p. 411. 
prescribe numbm of special jurors, a. 812, p. 238. 
requisition letters, telegrams, etc., s. 95, p. 48. 
sanction prosecution of persons pardonra, s. 880 (j), p. 248. 

Husband— 

complaint bjr, ss. 198,100, pp. 140, 150. 
wnaintenance by, s. 4M, p. 851. 


inness— 

atcustd, s. 288, p. 221. • 
assessA, s. 285, p. 822. 
Juror, s. 882, p. 220. 


# 

Immovable property— 

dispute regarding possession of, s. 145, p. 
• • . • * use of, s. 147, p. 89. 

m 4 
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Immovable property— concluded. • 

fine, payment of, from, s. 886 (J) (5), p. 288. 
restoratloo of possession of, s. 522, p. 385. 

ImperfSect chaise— t 

commitment on. s. 226, p. 172. 

Impounding— 

of documents, s. 104, p. 40. 

Imprisonment— 

award of, ss. 82, 85, 262 (2), pp. 17, 19, 210. 
commencement of, s. 808 (2), p. 288. 
execution of sentence of, s. 888, p. 282. 
in deaftilt of compensation, s. 260 (2>1), p. 107. 

fine, ss. 88, 898 (2>, 460, pp.<18, *288, 847. 
maintenance allowance, s. 448 (5), p. 851. • 
security, s. 128, p. 77. 
lieu of whipping, s. 805, p. 286. 
placse of imprisonment, s. 541, p. 406. \ 

suspension of, in defsult of firo, s. 888, p. 284. 

Incidental order— 

in revision, s. 423 (7) (d), p. 800. 

Indian British subject— 

claim to be dealt with as, s. 528A, p. 395. 
trial of. Chap xxxiii, p. 332. 

Indian State-— 

offence committed in, s. 188, p. 128. 

I nducement— 

offer of, by police-oHlcer, s. 168, p. 102. 

Influence— 

offer of, to induce disclosure, s. 348, p. 254. 

^ Information— * 

by Advocate-General, s. 104 (2), p. 138. 
politx-olBoer, s. 174, p. 114. 
public, s. 44, p. 28. 
village officers, s. 45, p. 28. 
in cognizable eases, s. 154, p. 98. 

disputes of immovable property, s. 145, pp. 81, 82. 
tton-cognizable cases, s. 155, p. 84. 
nuisance cases, a. 188, p. 70. 
security cases, a. 117, p. 60. 

substance of, to be rrauced to writing, ss. 112-115, pp. 58-60. 

Inberwit powers— 

of iXi|^ Court, saving of, s. 561A, p. 415. 

Ipfunction— 

in maintenance oases by civil Court, s. 488, p. 851. 
public nufcance cases, ss. 142, 148, p. 77. 
urgent nuisance coses, s. 144, p. 78. 

4 ' 

Innocent purdiaser— 

oompensatkm to, out of fine, a. 545 (i> (c>, p. 408. . 

payment to, out of numey found on aocusM, a. 510, p. 8fo. 
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by Maoigtcates, m. 174 (a), 17«. pp. 114,116. 
poUMfS. 174. p. 114. 

fonrudiiig of to CMl Surgeon, s. 174, p. 114. 

report of, a. 174, p. 114. * 

aommcmiiig ot vritneaaes Car, a. 176, p. IIB. 

Inqnlfj^' * 

adljoamment pending commiaaion, a. BOB, p. 874. 
J!>y Maplatpfite Into dee^ a. 175, p. 115. 

p<dioe, at inatance of Magiatrate, a. 150, p. 07. 
deflnithm of, a. 4 (I) (k), p. 5. 
in conuniUal caaea, a. 200, p. 158. 

diajputea regarding land, a. 145 (4), pp. 81, 82. 
nufsanoe caaea, a. 180A, p. 75. 

* aecurlty caaea, a. 117, p. M. • 

Seaaiona caaea/e. 200, p. 158. 
ordinary place of, a. 177 et aeg., p. 100. 
to aacertiw truth of complaint, a. 202 <^), p. 158. 

Inaolveney— 

of aurety, a. 514.\, p. 878. 


laapectton— 

of weights and medsurca, a. 158, p 08. 
IncerpretatioB— 

of evidence to accused or hia pleader, a. 801, p. 272. 
Interpreter— 

bound to interpret correctly, s. 548, f, 407. 

InterroSatorlee— 

on commiaaion, s. .506, p. 373. 

1 nveetlgnflott—> 

committal of cases to Magiatraies, a. 170, p llo. 

* definition of, a. 4 (j) (I), p. 5. 

diary of {wooeedings in, a. 172, p. 111. 
into cogiuxable ollenoea, a. 150 (5), p. 05. 

non-oegnieable offences, a. 155 (2). p. 04. , 

auapleioua d''atlu, a. 174, p. 114. 
release of aoouaed after, a. 109, p. 110. 
remand of acouaed to custody pending, a. 107, p. 108. 
report by poUofi of, a. 178, p. 118. 

subordinate polloe>oRloer of, a. 168, p. 110. 
aearah by polioe during, a. 105, p. 107. 
witnesses, attendance of, in a. 181, p. 98. 

examination of, in, s. 161, p. 98. 


Irrotfuiarlty— 

• as vitfaung proceedin» or not, as. 529, 580, pp. 897, 808. 
attadunent when not Invalidated, a. 588, p. 400. 
conftaaAne irregularly leoordted, a. 588, p. 401. 

^errar, omiBBlon, irregwrity in inquiries and trials, a. 587, p. 401. 
of duurge, a. 587, p. 401. 
omiadon to ask questions, a. 584, p. 401. 

Moitaedito In wrong plaoa, a. 581, p. 899. , 

trial by jmey of ofllenoea triable with aaaeasors, a. 586, p. 401. 
idm eomnubnenta validated, a. 582, p. 401. 




e|ipeal ftonf, as. 420,481, p. 807. 

oomitt bspiigllitm iw examination Horn, e. 542, p. 407, 

lentoimrftum oMl to eitntaml, §. 541, p. 408. 
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'^^^"SrSecnsed, bv. 28417), 289, pp. 178, 188. 
duutieeB, SB. 284, 285, pp. 178, 180. 
peraonB fin Bcemfity caBBB, tu 117 (4), p. 78. 

,Point trial— 

of aoebBed, s. 280, p. 188. 

BurapeanB 'witb otbers, b. 280A, p. 222. 
juiy and aoocaoor caBCB, b. 269 { 3 }, p. 215. 

Jaunmy — 

trial of oSenoeB ooounitted in a, b. 188, p. 125. 

Jwdgie-— 

appointment of, s. O (3), p. 9. «, 

diflerenee in opinion of, a. 429, p. 816. 
duty of, in jury csasea, s. 298, p. 220. 
personal di^ualiflcation of, b. 556, p. 412. 
jnoaeention of, a. 197 (/), ji. 147. 

BnooBBSOKS of, ejcercise of powets by, 8. 550, p. 415. 

trial of offence oommitted before himself, a. 487 (J), p. 850. 


absencse of party, b. 866 (3), p. 275. 
alteration of, b. 860, p. 277. 
copy of, SB. 871, 878, 410, pp. 270, 280. 
delivery of, b. 8M, p. 275. 

eaqpunging of remarlcs finmi, s. 601A, p. 415. 
in alternative, b. 867 (3)» p. 270. ^ 

summary trials, s. 268, p. 211. 
language, contents, s. 867, p. 270. 
of appellate Court, a. 424, p. 814. * 

Presidency Bfagistrate, s. 870, p. 278. 

Sessions Judge in trials with asaesBors, a. 800, p. 
releaBe exf accused before, s. 407 (4), p. 867. 
translation of, a. 872, p. 270. 


286. 


Judicial Commissioner— , 

when a Court, b. 4 (I) (J), p. 5. 

Judicial proceeding— 

deOnHion of, s. 4 (1) (m), p. 6. 
in contempt cases, s. 481 (2), p. 848. 

Jurisdiction— 

in disputes as to land, s. 145, p. 81. 

inquirfcB and trials, s. 177, ef seq., p. 116. 

Becurity casea, as. 107 (2), 108, llO, pp, 52, 54, 56. 
local limits o^ 

Presidency Magistrates, s. 20, p. 18. 
subendfinate Magistrates, s. 12 (2), p. lO. 
offSences committed besrond, s. 186 p. 127. 
over Juveniles, s. 20B, p. 16. 
warrmi.t8, execution of, outside, s. 88, p. 86. 

Jurors— ' • 

attendsacs oC; at adjourned sitting,-s. 205, p. 227. 
excuse from, s. 880, p. 248. * 

foUure in, s. 818, p. 280. ‘ 

Inablli^ of, a. 206, p. 227. 
penalty fo^ non-^ s. 882, p. 248.* 

TCifeffCif sgieclal-Jurora ftom, s. 880 t2),'p. 248, 
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3ww— t mteh id«d , 

excuae at Ckowa and tallway aervants, a. p. 840. 
exemptiona ttaa^, dSO, p. 840. 

' liat of Jiuoia, a. Rl, p. 2404 

Jnxora attendlog^a. 881, p. 848. 
obiectiona to, a. 828, p. 841. 
publicatloii ol^ a«822, p. 841. 
reviaicKi of; a. 824, p. 841. 
apecfal Juxora, a. 825, p. 841. 
rfmlitaty Jipors, a. 817, p. 280. 
number of, a. 874, p. 217. 

Bummona to, a. 820, p. 242. 

additional juxora, a. 827, p. 242. 
form of, a. 828, p. 848. 

Jurj^ * ■ • 

diaoharge of, • 

for aiekneaa of aocuaed, a. 288, p. 821. 
on difference of opinion, a. 805 (S), p. 282. 
duty of, to decide focta, a. 299, p. 880. 

foreman of, a. 280, p. 220. '' 

m nuiaance caaea, aa. 185 (b), 188,189,141, pp. 74, 75, 77. 

Seaaloos cases (Hi A Court), a. 267, p. 814. 

(mofuasll), a. 208, p. 214* 
trials of European Biltifo subjects, a. 275, p. 818. 
joint trial of jury and aaseasor caaea, a. 209, (5),j». 215. 
questioning cu, a. 808, p. 281. 
retirement of, a. 800, p. 281. 
ancceaslve tri^ by the same, a. 878, p. 810. 
verdict of, a. 801, p. 881. • 

wrong trial of ju^ and assessora cases, a. 586, p. 401. 

Juattcea of tbm Paaca— 

appointment of, a. 22, p. 14. . 

, ex>ofBcfo, a. 85, p. 14. ^ 

JwanUe offandera— 

confinement of, in rcformaUMrica, a. 899, p. 888. 
jurisdicthm over, a. 29B, p. 16. • 

Kidnapping-^ ^ 

prosecution for, a. 181 (4), p. 121. 

King—- 

power to grant pardons, reprieves, etc., a. 401 (5), p. 889. 
Knowladge— * 

imported by Magistrate in taking cognisance, a. 190(1) (e)»iqp> 182. 


lauid or wntar— 

^definition of, a. 145 (2), p. 81. 


Umdlaoldar— 

rqmrt by, a. 45, p. 28. 
warrant at arrest to, a. 78, p. 85. 


Longonga—a 

of «»aigo» a. 281 (0), p. 108. 

CSouit, a. 558, 415. « 

evlde^tmder a. 800 (1), p. 280. 
examination of aocused, a. 804 (i), p. 878. 

Jttdgmng, a. g07, p. 878. 

focnd bad jiidgment la aummaxy trial, a, 885, p. 818. 
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M. 96, 90. pp. 48, 44. 


Ijmttnm Patent— 

daiue 85 not apidionble; ■. 449, p. 885. 
not aliBcted, s. 194 (1), p. 187.- 


I^ery — 

of amount due on recognisance, s. 510, p. 878. 
fine, a. 880, p. 888. 


liboUoua matter— 

deatmotion of, a. 581, p. 885. 

Umitatton— « * 

Ibr auit to recover attached property, a. 88 (5I>)» p. 89. . 

warrant to recover maintenance, a. 488 851. 

Local limulry— 

under Chapter XII, a. 148 (/>, p. 91. 

Local Inapection— 

by Jndgea and Magistrates, a. 089, p. 404. 

* jurors Oi aaaeaaora, a. 898, p. 887. 

Local Investigation— " 

by police .in cognisable cases, a. 157, p. 90. 

Local Jurisdiction—' * 

offences committed beyond, a. 180, p. 187. 

place where offence triable. Chap. XV, p. 110. 
procedure on arrest, a. 187, p. 188. 

not allieoted by Code. a. 1 (e), p. l. 

Lunatica— • 

complaint on behalf of, as. 198 (prov.), 199, pp. 149, 150. 

conqKMition on behalf of, a. 845 (4), p. 258. 

driivery of lUend of, etc., a. 476, p. 840. « 

dctentkm in aafSe custody of, pending inquiry, a. 400 (f), p. 837. 

disriuuge of, s. 474, p. 840. 

judgment of aoquittu ol^ a. 470, p. 888. 

procedure in case of, as. 464, 405, 407,408, pp.<887, 888. * 

release of, on auffleient security, pendiagdnqulfy, a. 400 < 2), p. 887. 
resumption of inquiry or trial agmnst, a. 407, p. 8M. 


Magistrates— 

arrest by or Inpreaenoe of, a. 05, p. 81. 
appointment of, s. 18 (I), p. 10. 
brandies of, s. 15, p. 11. 
oonfieasions. recording a. 164, p. 108. 
ompses, dUnteraient (ff, by, a. 178 (8), p. 110. , 
inquest by, b.* 170, p. 115. 

inquiry tm. Into cause of death during pedioe custody, a. 176 (/), p. 115. 
in v a atfg awra by, under catsp. XIV, b* 159, p. 97. 
po a ata of, addfMonal, a. 87, p. 21. 

-a. 80, p. 17. 
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Maglitra t ei € on du d e d » 

mnaiid to polioe custody* s. 107 (0)* p. 108. 
search by; s. 108* p. 40. 

sentences tiiat ctfh be passed by* ss. 82* 84A, pp. 17* 19. 
~ special* s. 14, p. 10. • 

subordination of* s. 17* p. 12. 
suooeasjns* exercise of powers by* s. 550* p. 415. 
unlaurfol assembly* dispersing <»* a. 127* p. 80. 


Maglatratei dO-flrst class— 
a criminal Court* s. 6* p. 8. 
appellate powers of* s. 407 (9), p. 208. 
appointment of* s. 12 (i)* p. 10. 
oltoKies triable by* Sch^ V* col. 8. 
powers of* • ^ 

ordinary an^ additional* ss. 88* 87* p. 21. 
to hold inquests* s. 174 (s), p. 114. 

try European British subjects* Chap, xxxiu* p. 882. 
sentence passed by* s. 82 (l) (a)* p. 17. 

in special jurisdiction cases* s. 84* p. 10. 
on European British subjects, s. 84A (6)* p. 10. 
special jurisdiction of* in certain cases, s. 80* p. 17. 

Magistrates of second claaa— 
a criminal Court* s. 8* p. 8. 

offences triable by* ss. 28* 20, Sched. II* col. 8* p. 15. 
powers of, 

ordinary and additional, ss. 86* 87, Scheds. Ill* IV* p. 21. 
to try European British subjeotoi s. 20A* p. 18. 
sentence passed by* s. 82 (J) (d), p. 17. 

MaglatraljBa of third class— 
a criminal Court, a. 8, p. 8. 

* offences triable by* ss. 28 (e), 20 Sched. II* col. 8, pp. IS* 
powers of* 

ordinary and additional, ss. 80* 87* p. 21. 
to try European British subjects* s. 29A, p. 10. 
sentence passed by* s. 82 (7) (e), p. 17. * 

Maintenance— 

alteration in ailowance* s. 480, p. 350. 

civil Court decree, effect of, s. 480 (2), p. 850. 

costs, in proceedings for, s. 488 (7), p. 852. 

cruelty of huSband* in maintenance cases* s. 488* p. 851. 

death of respondent, s. 488, p. 851. 

enforcement of the order of* s. 488 (3)» p. 851. 

insolvency of husband* s. 488* p. 851. 

Jurisdiction of crimiaal Court* a. 488* p. 881. 
wives and children, s. 488* p. 851. 

»otder, enforcement of* ss. 488 (Sh 800* pp. 851, 800. 


Marrlago— 

offenoeif against, proscenium for, s. 108, p. 140. 


^Married woman— 

«eotleiiv of, prosecutioii for* s. lOO, p! 150. 


.Medical Tritntrss a 

deipnGlbS^, s^OOO* p. 875 
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Memorandum— 

at the foot of a coufeadon, s» 104 p. 100. 
of evidenoo, w. 850, 850, (5), p. 808, 868. 

Military force— 

to dia|mc8e unlawftil BMcinbly, . 

' duty of officer, s. 180, p. 09. 
power of officer, a. 181, p. TO. 
uae of, a. 189, p. 09. 

Military Jurors, a. 817, p. 889. 

Minor— • 

bond required from, a. 514B, p. 878. 

oonqdaint on biffialf of, aa. 198 (prov.), 199, pp. 149, lOOi. 
oompoaition on behalf of, a. 845 (4), p. 850s ' 

ouatod^ of, a. 401 (f) (5), p. 800. < 

Bdinor offence— 

ooovictlon for, a. 888 {2), p. 180. 

Misdirection to Jury— 

when an irregularity, a. 587 (d), p. 401. 

Mukhtar— 

when a pleader, a. 4 (i), (r), p. 0. 

Nolle prosequi— 

by Advocate General, a 888, p. 844. 

A 

Non-ballable offences— 

definition of, a 4 (/) (6), p. 4. 
liat of, Scbed. 11, col. 0. 

Nott-cognlsable case- 

definition of, a. 4 (/) (n), p. O. 

Non>cofinla»ble offence— 

definitton of^ a 4 O) (n), 0. 

informaUcm regarding, a. 155, p. 94. 

Inveatigatlon into, a. 155 (2), p. 04. 

name and addreaa of person oonunitting, a 57, p. 89. « 


to aec n a ed, ^ e 

of appeal, a. 482, p. 808. 

further inqsiity and commitment, sa 488, 487, pp. 880, 88fe 
revlaim by Bil^ Court, a 480 (/), p, 888. 
rl|^ of trial aa Ehiropesn Britim aubjeot, a 448» p. 8Sfe 
omiarioa to give, a. 584, p. 401. . 


^order to pay compenaatkm, a 850 (8), p. 187. 
PubUe Proaecutor, 

of tranafor applteatioB, a 586 (0), p. 888. 


on forlsitnie of bond, a. 514 (f), p. 878. 



eondWonal <wder fur remoyal of, a. 188, p. 70. 
r epet it ion or eontlnuanoe oi, a 148, p. 77. 
tasBpcmuxjadcra in urgent ca a ea o^- a 14*» p. 70. 
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Ottthi"* 

taUni^of «vid«MW on, s. S09 (8A), p. 158. 
to aomued, ■. 848, p. 961. 

• f 

Obotmctlon— • 

vemovBl unlawful, a. 108, p. 70. 
to poUfooflloer, arrest fSnr, a. 64 (JF), fiflhlpt p. 27. 

CMfaiica— ^ 

4 Dognizanee^, afainstmarriaffe, sa. 196,199, pp. 149, 150. 

pubUo juatioe, a. 196 (1) (5), pp. 188,189. 
State, a. 196, p. 144. 
by Court of SesaiOD, a. 198, p. 187. 

ED^ Court, a. 194, p. 187. 

Magiatrato, ^ 160, p. 182. 

" , for otoer offences, a. 29, p. 15. 

Penal Code offences, a. 28, p. 15. 
-ownmitted in Magistrate’s presence, a. 04, p. 81. 
definition of, a. 4 (o), p. 0. 
compounding of offences, a. 845, p. 250. 
distmct, to nave separate charm, a. 288, p. 176. 
investii^tion, inquiry and trial of, 

under other law, a. 5 (2), p. 7. 

Penal Code, a. 5 (7), p. 7. 

Joint trial of, as. 284-286, pp. 178-184. 
place of inquiry into, ss. 179-184, pp. 118-126. 

trial for, a. 177, p. 116. 
snnuiiaxy triai of, a. 260, p. 208. 

summons for offences beyond JuriBdij||tion, a. 186, p. 127. 
trial of European British subjects, s. 29A, p. 10. 

offences committed out of Britidi India, a. 188, p. 128. 
warrant for offences beyond jurisdiction, a. 180, p. 127. 

Offander— 

deteniton of, present in Court, a. 851, p. 200. 
first, probation of, a. 502, p. 417. 
habitual, security frinn, a. 110, p. 50. 
previously convicted, 

abode of, a. 564, p. 420. 
address of, a. 565, p. 420. 

I commitment of, a. 848, p. 208. 
proclaimed, definition of, a. 45 <2) (fi)> P< 25* 
pursuit of, into fyther juriadictim, s. 68, p. 80. 

Offensive occi^atlon— 
as nuisance, a. 188, p. 70. 

OIKanelve trade— 

as nuis^oe, a. 188, p. 70. 

Of&iaive weapons— 
aeixnre of, a. 68, p. 26. 

I 

• • 

Officer In ofearfte of poUcetatatlon— 

acenaed, release of, or aendirw for of, as. 169,^170, p. 110. 
arrest of vagabonds, habitual offendfta, a. 66, p. 28. 

• report of, a. 62, pu 81. 
bail, grantitag of, as. 496,407,490, pp. 867, 870. 
dieflnition a. 4 (f) <p), p. 7^ 
first ififartnUkMi, recoraiiig of. a. 164, p. 98. 
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Ofllcsr in charge of pollce-atation—condadni. 

investigation of offences by« se. 106,157, pp. 65, 06. 
order by, to produce doeuinents, s. 04, p. 43. 
searches by, ss. 165,166, pp. 107,108. i ' 

unlawfhl assemblies, dis^rsing of, by, ss. 127; yt8, p. 60. 

Omission— * 

to prepare eharge, ss. 585, 587, p. 401. 

state offence or particulars, s. 225, p. 173. 

Open Court— 

judgment, delivery of, in, s. 806 (i), p. 275. 
proceedings to be hdd in, s. 053, p. 267. 

Opinion— i 

of assessors, s. 800 (l), p. 288. , 

Judge, as a ground of transfer, s. 520, p. 388. 

^ffeience between, and jury, s. 80^ (/), p. 233. 
expression of, to Jury, s. 208 (f), p. 220. 

Ostensible means— 

a person having no, of subsistence, 
arrest of, s. 55 (5), p. 28. 
security from, s. 100 (5), p. r>5. 

Pardon— 

admissibility of statement under pardon, s. 380 (2), p. 248. 

examination of pt^oued accused as a witness, s. 837 (2>, p. 345. 

non*conmliuice with terms of. s. 889, p. 248. 

reasons xor tender to be recorded, s. 887 ( ), p. 245. 

tender of, ss. 887, 888, pp. 245, 247. 

trial of pinson pardonm, ss. 880, 889A, pp. 248, 249. 

power m Kii^ to grant, s. 401 (5), p. 389. 

Parties— ^ 

convenience of, transfer of case for, s. 526 (/) (e), p. 888. 
hearing of, • 

in appeal, s. 428 (1), p. 800. 
reirisknis, s. 440, p. 881. 


Payment— 

of compensation for folse complaints, s. 250, p. 197. 
out of fine, s. 545, p. 408. 

expenses of 

complainant, s. 544, p. 407. 

out of fine, 8. 545, p. 408. 
witnesses, s. 544, p. 407. 

fees to complainant, s. 546, p. 409. 


breach of, 

prevention and suppression of, s. 42 (5), p. 22. 
proceduxQ in inuninent, s. 114, prov., p. 59.* 
beeping, 

seonrity lor, ss. 106,107, pp. 50, 53. 


Penal Gods— * 

SB. 71 (8. 85), p. 19 : 424A (s. 108 (a) ), p. 54; 158A (s.«08s;53 )»» 64$ 168» 
> (ss. mpiao), pp. 74, 76; 815 (s. Mt6« p. 420 ; 488A-488 D/s. p.480. 
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Poialtable property— 

dJapoBid of, 8.14S (j'), p. A2* 
power to sell, s. 525, p. 888 . . 


Perjury— 

prosecutkm for, 

by approver, s. 889 <5>» p. 248. 
imtiauon of, s. 195 (i)'(o), p. 188. 


Per*iiieaio&— 

* to conduct prosecution, 8 . 495, p. 845. 

withdraw complaint, s. 248, p. 196. 

Personal attendance— 

of accused, when dispenscd^wilh, ss. 116, 205, pp. 60,158. 

Personal Interest— 

of Judges, Magistrates, s. 556, p. 412. 

Petty cases— 

no aj^ieal in, s. 418, p. 80S. 


definition of, s. 4 (i) {q), p. 7. 
of imprisonment, 

power to appoint, s. 541, p. 407. 
inquiry or trial, ss. 177>184, pp. 116,120. 
doubt as to, 8 . 185, p. 126. 
wrong place, s. 581, p. 899. 

Plea of guilty— 

appeal in cases of, s. 412, p. 808. 
in ^ssions cases, s. 271 (2), p. 216. 
summary trials, s. 268 (g), p. 211 . 
summons-cases, s. 248, p. 194. 
wamuit-cases, s. 255 (2;, p. 204. 


Plea of pardon— 

by approver, ss. 889, 889A, pp. 248, 240. 
u 

Pleader— 

appearance of, for accused, a. 840, p. 240. 

0 in other coses, s. 205, p. 158. 

security csases, s. 116, p. 60. 
for prosecution, s. 495 (S), p. d65. 
definition of, s. 4 (/) (r), p. 6 . 
not to sit as Magistrate, s. 557, p. 414. 


PoBtee— * 

death of a person in custody of, s. 176, p. 115. 
powers of investigation by, ss. 154-176, pp. 08,115. 
prewntive action of, ss. 140-158, pp. 02, 08. 
search b^ s. 165, p. 107. * 

seiaing oTpn^rty by, suspected to be stcden, s. 550, p. 410. 


Police diary— * • 

entries in, net evidence, s. 172, p. 111. 

Inspection bv Menlstiate or accused, s, 172 ( 2 ), p# 111* 
use of,V' 172 (2)i p. 111. 
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police towti^Hon— 

<ieteiition <w accused beyond S4 lumcB* s. 107, "p. 108. 
of cogaiaable offences^ s. 150, p. M. 

^ uoaHWffaiaable offences, s. IM, p. 05. * 

whMi evidence suffloimt or not, ss. 160,170, p/ lio. 
witnesses, attendancse of, in, s. lOO, p. 07. 

eKamination of, in, s. 101, p. OS. 


PoUoo-omcera— 

oonduoUns prosecutkm, s. 405, p. 865. 
donating suKMMdinate, to arrest, s. 56, p. 20. 
giving IndaoesniNKt to oonfSess, s. 168, p. 102. 
powers of superior padioe-ofltcer, s. 551, p. 410. 
recording statements and erwrfeseions, s. 164, p. 102. 
seisure of suspected artbdes^ s. 550, p. 410.^ , 

Police report— 

of Investigatioo, s. 168, p. IIO. 

oecurrence, ss. 157, %ltS, pp. 06, 07l 
suicades, inquest, s. 174, p. 114. 
to Magistrates, s. 178, p. 118. 
under ss. 108-110, 145, 147, 158, 168. 

PMioe atatloii— 

definition of, s. 4 (/) (s), p. 7. 

PoUffcal Aiftent— 

certlflcate of, s. 188, p. 128. 


disputes regar d ing, s. 14S, pp. 81, 82. 
restoring, of immovable property, s. 522, p. 385. 


Poet office— 

letters in custody of, ss. 04-06, pp. 42-44. 
trial of OSeoces against, s. 184, p. 126. 


PoetponemciMt— 

at Inquiry or trial, s. 344, p. 255. 
imnne m process, s. 202, p. 153. 


Powmw of Gourte— 

oosdSwment, etc., ot s. 80, p. 21. 
onUnary and additional, ss. 36-88, p. 21. 

Powers of Higb CSonrt— 
inlserent, s. OOIA, p. 415. 


Powers of Mnffiecratee— 
oonferment of, s. 80. p. 21. 
oonttnuanoe, etc., of, s. 40, p. 21. 


s 

Preffnoot w oman— 

postponement death sentence oar, a. 882, p. 282. 

f 

in eases ander as. 166^ 166A, ai|d*106B, pp, 144, 146, 147 h> 
pnsseaijreainimPi» m. 145 (4), pp 81, 82, 
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Prealdencv M^iatrate— 
a criminal Cioiirt, a. 6, p. 8. 
appeal fkoiii, a. jll, p. 800^ 
appointment and powers cvT s. 18, p. 18. 
bmuslies of, s. 19, p. 18. * 

judameat of, s. 870, p. 878.* 
loou limits of Juiisd&tlon, %. 90, p. 18. 
frftenoes triable Iw, n. 98,99, Scaed. H, col. 8, p. 15, 
powers compel restoration of abducted femalm, s. 552, p. 410. 
* . tpde r compensation to arrested persons, s. 558, p. 411. 

require production of prisoners m jail, s. 542, p. 407. 
record of evidence by, s. 869, p. 278. 
reference to High Court by, a. 488, p. 818. 
sentences by, s. 89 (1) (a), p. 17. 

subordination to Chim ir^depcy Magistrate, s. 21 (S), p. 18. 

• 

Preslden^'town— 

a district, s. 7 (4), p. 9. 

Preventive action— 

of the police. Chap, xiii, p. 92. 

Previoua acquittal— 

bar to trial for same offence, s. 408, p; 290. 
proof, of s. 511, p. 376. 

Previous conviction— 

charge as to, s. 221 (7), p* 168. • 

commitment to Sessions for, s. 848, p. 263. 
evidence of ^roof of, s. 811, p. 287. 
procedure in Sessions trial, s. 810, p. 287. 

* warrant>cases, s. 255A, p. 204. 

• 

Prevloual^ convicted offenders— 
notifynig address, s. 565, p. 420. 

a 

Private person— 

aid to another person, s. 43, p. 23. 
arrest by, s. 59, p. 80. 

asristance to Magistrate and police, s. 42, p. 22. 

information by, s. 44, p. 28. 

mo(fo of arrest by, s. 59, p. 30. 

sefacure by, oSoffensive weapons, s. 53, p. 26. 

Private prosecutor— 

pem^km to conduct prosecution, s. 405, p. 865. 

Privy Council— 

aa|q»eal to, s. 404, p. 290. 

Probation— 

relense an, s. 562, p. 417. 

a 

^*rocedare— 

in Inquiry, Chap, xvii, p. 157. • 

' Sessions triaf. Chap. xzUi, p. 214. 
summary trial. Chap, xxit, p. 208. 
summqng-cnSN, Qi^, xx, p. 193. 
iramint^msch. Chap, xxi, p. 201. 
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postponement of issue of, s. 202, p. 158. 
to compel appearance of accused, ^ « 

atta«uunent and proclamation, as. 8T>89|^ pp. 87«40. 
summons, ss. e8>74, pp. 82, 88. 

-warrant, ss. 75-88, pp. 84-87. ^ 

compd attendance of i^tnesses, etc.* s. 257 *(i), p. 206. 
production of documents, etc. 

8eaich--warrants, ss. 00-99, pp. 44-46. 
summons, ss. 94, 05, 257» pp. 4S, 48, 206. 


Process fees— 

payment of, s. 204 (3), ]). 157. 

Proclfldjned offender- 
arrest of, 

by police, s. 54, thirdly, p. 26. 
pri-vate person, s. 59 (I), p. 80. 
definition of, s. 45 (2} (if), p. 28. 
information about, s. 45 (jr| (5), p. 23. 


Proclamation— 

for absconding^ person, s. 87, p. 37. 

unknown owner, s. 528 (2), p. 386. 
of order, s. 184 (2), p. 74. 

Production of documents— 

process to compel, « 

search--warrants, ss. 00-99, p. 44-46. 
summons, ss. 04, 95, 257, pp. 42, 48, 200. 


Property— 

attachment of, s. 88, p. 38. 
destruction of libellous, s. 521, p. 385. 
disposal of. Chap, xliii, p. 880. 
stolen, 

search for, s. 08, p. 46. 
seizure of, s. 550, p. 410. 

Prosecution— 

permission to conduct, s. 495, p. 865. 
sanction for, ss. 195, 476, pp. 188, 340. 
withdrawal firom, s. 494, p. 864. 

Provincial Government— 

af^M^ by, fkom order of acquittal, s. 417, p. 806. 
appointment by, of 

bencdies of Magistrates, s. 15, (1) (2), p. 11. 

District Ma^ristrates, s. lO, p. 9. 

Justices of the Peacx, s. 22, p. 14. 

President Magistrates, s. 18, p. 18. 

Sessions Judges, s. 9, p. 9. 
special fifagistrates, s. 14, p. lO. • 

Sub-dlviiional Magistrates, s. 18 (I), p. lO. 
subordinate Magistrates, s. 12 (J), p. lO. 
cx«iq>lamt by order of, ss. 196, 196A,«ro. 144, 146. 
confinement, place of, maybe directed oy, s. 541, pt 406. 
divfaions, 

alte ring th e limits of, s. 7 (2), p. 9. 

Bull ill, g c»f, s. 6 (J), p. 9. 
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ProTladat Goveromeni;— concluded. 

language of Court determined by, a. 558, p. 415. 

lunatic, delivery of, to a friend, a. 475, p. 840. ^ 

powers, oanoelment of, • 

from Magistrates, s. 41«p. 22. «. 

conferment of, « 

on benches of Magisyates, ss. 15, 10, pp. 11,12. 

Maglsttates, s. 80, p. 21. 

Magistrates over offences beyond local jurisdiction, s. 186, p. 127. 
* summary powers, ss. 860, 861, pp. 808, 810. 

\ liold inquest, s. 174 (5), p. 114. 

take cognisance, s. 100 (2), (5), p. 182. 
continuance of, 

orders under, s. 144 (8), p. 78. 
powers on transfer s. 40, p. 21. 

' ordering proceedings m daditious publications, s. 108, p. 54. 

Public Prosecutor, appointment of, s. 402, p. 868. 
rules by— 

for expenses of complainants and witnesses, s. 544, p. 407. 

* sanction of, under Chap, ix, ss. 182, 405, pp. 70, 865. 

.ifules, making of, by, for guidance of benches, s. 16, p. 12. 
sanction of, to the prosecution for, 

to exhibit to I^h Court informations, s. 104, p. 187. 
criminal conspiracy, s. 196A, p. 146. 
offences against the State, s. 196, p. 144. 
prosecution of Judges and public servants, s. 107, p. 147. 
unlawful assemblies, s. 182, p. 70. 

Hentenoes, suspension of, ss. 401, 402, pp. 280, 290. 
transfer of cases by, s. 527, p. 803. 

• 

Public— 

to aid and assist execution of warrant, ss. 42, 43, pp. 22, 23. 
give information of certain offences, s. 44, p. 28. 

Public Justice— 

prosecution for offences against, s. 105 (7) {b), p. 188. 


Public nuiaauce— 

bona fide daim of right, s. 130, p. 75. 
conditional order in, ss. 188,184, pp. 70, 74. 
daimerous building, animals, etc., s. 188, p. 70. 
evh^ce, recording of, s. 188, p. 70. 
iuiunction pending inquiry, s. 142, p. 77. 
injurious trade or occupation, s. 188, p. 70. 
jura, appointment of, s. 185, p. 74. 
onfer absolute in, h. 140, p. 76. 
r^ietation, or continuance of, s. 148, p. 77. 
unlawful obstruction, s. 188, p. 70. 


Public plage— 

^definition of, s, 188, Expln., p. 71. 


Public Prosecutor— 

jsppeal yy, against acquittal, s. 417, p. 805. 
appointment of, s. 492, p.^8^. • 

ceitffkMte oi, befbre prosecution of approver, s. 380 (/), p. 248. 
conduct of S^icms trials, s. 270, p. 215. 

•definition ofr s. 4 (7) (i), p. 7. 

|iower to cc^uct trials, s. 408, p. 864. 

wtthd^aw cases, s. 404, p. 884. 
right tO'OOfiattct prosecutions, a. 405, p. 805. 
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Public servants— 

affidavit in proof of ccmduot of» m. BBOA, p. 404. 
oomidaint by» b. 105* p. 188. 

Court-sale, bidding or purcsbase at, 8. 560, p. 4f5. 
prosecution of, s. 107, p. 147. r 

Punishment— 

oommutaticMS of, s. 402, p. 290. 
maximum term s. 85, p. 19. 
limits of, ss. 81, 82, p. 17. 

Pursuit— 

of offender, escaping ftom cikstody, s. 06, p. 81. 

out of British India, s. 58, p. 30. 

» r- ' 

Quashing— 

of commitment, s. 215, p. 165. 
proceedings, s. 489, p. 825. 

Questions fact— 

appeal on, s. 418, p. 806. 

Judge to eamress opinions <m, s. 298 (8), p. 220. 
jury to deciw, s. 200, p. 280. 

In refermce, s. 807, p. 238. 
revision, s. 489, p. 825. 

Questions of law— 

appeal on, s. 418, p. 806. 

(xmimitmeht, quashing of, on, s. 215, p. 165. 
Judge to decide, s. 298, p. 229. 
reference on, s. 482, p. 818. 
reservation of, s. 484, p. 818. 

Questions to accused— 

patting of, s. 842, p. 251. 
record of, s. 864, p. 278. 

Questions to witnesses— 

in investigation, s. 161, p. 08. 
reftual to answer, s. 485, p. 840. 


Railway— 

olfmcses against, s. 184, p. 126. 


Railway servants— 

exemption from jury, s. 820, p. 248. 
summons on, s. 72, p. 88. 


Rape— 

by husband, 

inquiry and invest^atlon, s. 561, p. 415. 

Reasonable apprehension— 

as a ground huferansfer of a csase, s. 526, p. 388. * 


of witnesses, after framing of charge, 256, p. 204. , 


CJI api>olnti^^y^0^ss. 88 (J) (6), 146, (f), pp. 88, 88. 





Reooflnisan€»— 

by flnt offemden, ss. 5tt2, 568, pp. 417,416,419. 

minora, b. 51^, p. 807.. 
deposit instead m, s. 518, p. 878. 

peraon arrested, s. 7^ p. 84. 
levy at amount due on, s. 816, p. 878. 
on bail, ss. 486, 408, p^ 867, 860. 

Record— , 

• calling fori^t^appellate Court, ss. 421,488, pp. 807, 800. 
revlslonal Ck>urt, ss. 485,480, 818, 825. 

in contempt oases, s. 481, p. 848. 

summary trials, ss. 868, 865, j^. 811,218. 
of confession, ss. 164, 864, pp. 102, 278. 

• opinion of assessors, 2^. 

rules Ibr inspec^on of, s. SMTp. 411. 

Reference— 

, for adequate punishment, s. 840, p. 268. 

committal or trial, s. 346, p. 261. 

**in security cases, s. 12i3, p. 65. 
to third Judge, s. 429, p. 816. 

when accused does not understand proceedings, s. 341, p. 250. 


Reference to High Court— 

submission, for confirmation, Chfq>. XXVIT, p. 280. 
when made, ss. 307, 482, 484, 488, pp. 238, 318, 324. 


Reformatorlea— 

confinement in, s. 300, p. 288. 


Reformatory Schools Act— 

saving of, ss. 800 (j), 564 (2), pp. 2 

Rbfuaal— 

to answer questions, s. 485, p. 840. 
attend search, s. 103 (S), p. 43. 
give name and address, s. 57, p. 20. 
produce documents, s. 485, p. 840. 


Registrar— 

a civil Court, 0. 488, p. 849. 

not a civil Court, ss. 105 (2), p. 138. 


Release— • 

of accused, 

on ball, 8. 500, p. 370. 

probation, s. 502, p. 417. 
when evidence deficient, s. 160, p. 110. 
of af^pfUant, 

on bail, s. 426, p. 315. 
suspect, 

on taking name and address, s. 67 (2), p. 20. 

• 

Remand— a * 

on a^oumment, s. 344, p. 255. 
to poUee custody, s. 167, p. 108. 

• • 

Rmnariu— s 

as to dem^pnoor of witnesses, s. 868, p. 273. 
ejQNmging <rf, irom judgment, s. 561A, p. 415. 
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Reinissloa— 

of sentence, by Government, s. 401, p. 289. 

^ in contempt cases, s. 484, p. 849. 


Reply— 

by Public Prosecutor, s. 292, p. 220. 

Report— 

l>y officer in charm of police-station, ss. ITS, 174, pp. 118, 114. 
of apprcfaensTon, s. 02, p. 81. ^ 

police, 

in cognisance of offencjes, s. 190 (I) (6), p. 182. 

disputes of immoveable property, s, 145, pp. 81, 82. 

use of land, s. 147, p. 89. 
nuisance cases, s. 188, p. 70. 
public of csertain offence, s. 44, p. 28. *- 
subordinate police-officer, 

of investigation, s. 108, p. IIO. 
village headmen, s. 45, p. 28. 
of Chemical AnaWser, s. 610, p. 870. 
cognisable offences, s. 164, p. 98. 

suspected, s. 157, p. 9ti. 
local inquiry, s. 148 (i>, p. 91. 
non-cognizable offenc»s, s. 155, p. 94. 
proceedings to High Court, s. 488, p. 824. 
suspected deaths, s. 174, p. 114. 


Repute- 

evidence of, in security cases, s. 117 (4), p. OO. 


Residence— 

jurisdiction in maintenance cases, s. 488 (^>, p. 352. 
notifying of, s. 505, p. 420. 


Restomtion— 

of abducted females, s. 622, p. 385. 
attached property, s. 89, p. 40. 
document, s. 517, p. 881. 
property, ss. 145 (o), 5W, pp. 81, 381. 


Restraint— 

of arrested person, s. 50, p. 20. 
complainant, s. 171, p. 111. 
witnesses, s. 171, p. 111. 


RetrJUil— » 

9y appellate Court, s. 428, p. 809. 

High Court in revision, s. 489, p. 825. 
of accused, after discharge of jury, s. 308, p. 280. 
for material error, s. 282, p. 175. 

r 

Revenue Court— 

complaint by, s. 470, p. 840. 


Review— • 

by criminal Court, s. 809, p. 818. 


Revision— 

acquittal otder, s. 489 (4), p. 825. 
audience of pertles in, s. 440, p. 881. 
bell P> 999. 
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R«vlaliH!i— eonduded, 

by District Magistrate, s. 48tf, p. 818. 

H^h Court, as. 488, 489. pp. 818, 825. 

Sessions Judie, s. 486, p. 818. 
coDunitment order on, s. 4a|r, p. 828. 
composition in, s. 846 (SA)J p. 869. 
diffMcnce of opinion on, s.^9 (/), p. 826. 
enhancement of sentenoe on, s. 489 (8), p. 825. 
fkuther inquiry in, s. 4B6, p. 880. 
f releaae bn u^bation, s. 662 (3), P* 417. 
sentenoe, eiH^noement of, s. 480 (6), p- 826. 

Buqiension of, ss. 485 (/), 438 (I), 480 (/), pp. 318, 324, 825. 
4 

of reply— 

pf Public Prosecutor, srS(^,^220. 

Sales— * 

by Court, prohibition to purchase, a. 660, p. 416. 


Sadctlon— 

' oof High Court, s. 839 (3), p. 248. 

Provincial Gk>vernnient, ss. 182,406, pp. 70, 806. 

a 

Search— 

by Magistrate, in his presence, s. 106, p. 49. 

police*ofncer during investigation, s. 166, p. lOT. 
disposal of things found in, a. 00, p. 46. 
for person wrongfully confined, s. 100, p. 47. 
in presence of 11101068868 , s. 1(M, p. 48. 
occupants of place searched may atfbnd, s. 103, p. 48. 
of person arrested, s. 51, p. 26. 

place entered by fugitive offender, s. 47, p. 26. 
wmnen, s. 62, p. 26. 

person in diarge of closed place to allow, s. 102, p. 48. 

• procedure where ingress is not obtainable, s. 48, p. 26. 

breaking doors and window’s for libemtion, s. 40, p. 23. 
breaking open zenana, s. 48, prov., p. 23. 

Search-warfanta— • 

disposal of things found, s. 99, p. 40. 

for house suspected to contain stolen property, etc., s. 98, p. 46. 
persons wipngfolly confined, s. lOO, p. 47. 
seditious publications, s. 99A, p. 40. 
issue of, s. 96, p. 44. 
restrictions a. 97, p. 46. 

Search without warrant— 
by Magistrate, s. 105, p. 49. 

, poUoe during investigation, s. 166, p. 107. 
for false weights, s. 168, p. 98. 

• 

Saeorlty— 

delivery ot property after taking, s. 617 (4), p. 381. 
for good behaviour, „ 
edisseminating s^tioiy a. 108, p. 64. 
habituai offenders, s. 110, p. 66. 

^vagrants and suspimts, s. 109, p. 65. 
tor'kMpfng the peace, • 

* on oonvflcition, s. lioo, p. 60. 
in otbet oases, s. 107, p. 62. 
orderfor, ^lot eahanomnent, s. 428 (/) (6), |(>. iMlO. 

* * <m tanie of warrant, s. 76, p. 41. 
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Seditlmw matter— 

diaeminatlcm ot» e. 108, p. 54. 
seiznxe s. 09A, p. 40. 

Seizure— 

by polioe, . 

of false weifl^ts, s. 158, p. 08. 

(^tensive weapons, s. 58, p. 20. 
pimierty on anest, ss. 51, 528, pp. 20,888. 
seditious nuitter, s. OOA, p. 40. 

Sentence— 

award of, by Courts, ss. 31, 32,84, 34A, pp. 17,10. 
commutation of, s. 402, p. 200. 
death, confirmation of, s. 874, p. 280. 

execution of, s. 881, p. 222. ^ 

impositioa of, s. 868, p. 277. 
on pregnant woman, s. 882, p. 282. 
enhancement of, by appellate Court, s. 483, (1) (5), p. 423. 

Court, B. 430, p. 825. 
execution of. Chap, xxviii, p. 282. 

imprisonment in defiault of fine, ss. 88, 308 (2), pp. 18, 288. 
offender already sentenced for another offence, s. 807, p. 287. 
on oonvicticui m several offences, s. 85. p. 10. 

passing of, ss. 245 (2), 258 (2). 308 (2), 800 (dV, pp. 185,1207,'233, 
288. 

escaped cmiviots, s. 806, p. 288. 
remission of, by Government, s. 401, p. 280. 
submission of, to superior Court, s. sm, p. 281. 
suspension or remission of, ss. 401, 402, pp. 280, 200. 
warrant for execution of, s. 889, p. 285. 

when Magistrate cannot pass adequate sentence, ss. 347, 340, pp. 261, 263. 

« 

Sesaiona Judfte— ' 

additional Sessions Judge of another sub-division, s. 0 (4), p. 9. 

appeals to, 8. 448 (2), p. 883. 

appointnM^ and juriwetion of, s. 0 (/), p. 0. 

powers of, to call for recqrds. s. 485, p. 818. « 

direct commitment and fbrther inquir 3 % ss. 430, 487, pp. 820, 
828. 

make over cases for trial, s. 108 (2), p. 137. 

, rqKWt to High Court, s. 488, p. 824. * 

transfer and withdraw oases, ss. 488 (2), 528 (/), pp. 324,403. 
uigmt applications, s. 17 (4), p. 12. 
proceedings Iwd before, ss. 123 (2), 455 (2), pp. 85, 334. * 

sentences by, ss. 81 (2), 84A, pp. 17,10. * 

snbordination and inferiority of Magistrates to, ss. 17 (5), 435, Expln., pp. 12,318. 
Signature— 

by accused on statement, s. 884; p. 278. 
oomplainant ou’Statement, s. 200, p. 152. 

Court on judgment, s. 867, p. 278. 
sonunons, s. 88, p. 82. 
warrant, s. 75, p. 84. 

Slttlnga— 

plaoe of, 8. 885, p. 244. 
time of, 8. 884, p. 244. 


Small Ganae Ooort— 

a^lpcal eases, s. 480 (8) («;, p. oeu. 
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Epedal iuitetictlim void pTocedure~ 

TcaecvattoQ of, s. 1 (g), p. i. 

Spedai Magjliitra1»— * 

appplntment of, s. 14, p. If. 
poIioeH^cen as, s. 14 10. 

subordinalloa to Dbbrict ifiiKtBtnite, s. 17 (i), p. 12. 

Sessions Judges, s. 17 (5), p. 18. 

• ' SulHdivisional Magtotraite, s. 17 (2), p. 12. 

* 

Special proceel^gs— . 

cases of European Britidr subjects, CSwps. xxxiii, xlivA, pp. 382, 394. 
** under ss. 198, ^6, pp. 188, 840. 

SpeUal rules of evldeiice^^,^ 

deposition of abBoonders,'W. 612, 618, pp. 877, 378. 

mraical witnesses, s. 609, p. 876. 

previous conviction or acquittal, a. 611, p. 876. 

• report of Cbemical Examiner, s. 610, p. 876. 

Standing Gounael— 

right to conduct prosecutions, s. 496, p. 865. 

State—" 

offences against the, 

complaint for, s. 196, p. 144. 
preliminary investigation in, s. 196B, p. 147. 

Statements— ^ 

by accused before Court, ss. 164,364, iq>. 102,273. 
police, B. 162, p. 98. 

wfaiesses before committing Magistrate, s. 288, p. 223. 
police, s. 162, p. 98. 

* inducements, offer of, for, s. 163, p. 102. 


Stay— 

of orders for disposal of property, s. 620, p. 88^ 

proceedings, when new ^arge requires sanction, s. 280, p. 175. 

under s. 476, s. 476 (6), p. 840. 
prosecution, by Advocate General, s. 388, p. 244. 
trial, by Hi^ Court, s. 278, p. 217. 

Stolen property— 

arrest of person having, s. 54, p. 26. 
habitual receiver of, security from, s. 110, p. 56. 
joint trial of persons concerned, s. 280, p. 188. 

, payment to innocent purchaser of, 
oat of fine, s. 545, p. 408. 

* money found on accused, s. 510, p. 883. 
wsearch of a house for, s. 08, p. 45. 
seisure by police of, s. 560, p. 410. 

» Stoppjfeig proceedings— • 

by Blayltrate, a. 249, p. 197. 

« effect of, s. 4(M, ExpIn., p. 200. 

• • * 

8ub-dlvlalon-|r 

definition 8.i4 (/) (u), p. 7. 

* exfstihgtin&intaii^, s. 8, p. 0. 
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Sttb-divlBlonal Ma^trate— 

additional powers of, s. 87, p. 21, 
appointment of, s. 18 (2), p. 10. 
ordinary and addition^ powers of, ss. 38, 37, p.*21. 
power to call for records, s. 485, p. 818. , 

hold inquests, s. 174 (5), p. 114. ( 

issue warrants to landholders, s. 78, p^BS. 
transibr cases, s. 628, p. 308. 

powers of under ss. 126, 188, 144, 145, 147, 190, 102, 206, 887. pp. 08. 70. 78. 
81, 80, 182, 135, 158, 245. 

subordination of, to District Magirtrate, s. 17 (/), p. 12. 

Sessions Judge, s. 17 (5), p. 12. 


Submlasion— 

of case to another Magistrate, s. 846, p. 261. ^ 

superior Magistrate, ss. 846, 840, iV 231, 203. 
proceedings to another Magistrate, s. 849, p. * 

under s. 562, s. 380, p. 281. 

Subordinate Ma^stratea— 

appointment and powers of, in district, s. 12, p. 10. 

{lowers of commitment, ss. 847, 848, p. 261, 268. 

Subordination— 

of Magistrates to District Mamtrate, s. 17 (5), p. 12. 

Sessions Ju^pes, s. 17 (5), p. 12. 
Sub-divisional Magistrate, s. 17 (2), p. 12. 


Successor— 

of Judges and Magistrates, s. 559, p. 415. 

Suicide— 

inquiry in, and report of, s. 174, p. 114. 

Summary trials— 

appeals from, s. 414, p. 304. 
contempt cases, s. 480, p. 347. 
evidence, recording of, s. 8§5, p. 268. 
language of record and judgment, s. 265, p. 213. 
limit of imprisonment in, s. 262 (2), p. 210. 
offences so triable, s. 260, p. 208. 

power to Magistrate and Benches to try, ss. 260, 261, pp. 206, 210. 
procsedure in, s. 262 (1), p. 210. 
record of, ss. 268, 264, pp. 211, 218. 

Summing up— 

by Judge to assessors, s. SO^p. 286. 
jury, s. 207, p. 

Public Prosecutof, s. 280, p. 224. 

* 

Summons— * 

affixing o^ s. 71, p. 3% 
errorror omissions in, s. 587, p. 401. 
for offences beyond jurisdiction, s. 186, p. 127. 
form of, B. 68 (1), p. 82. 
issue of, in the first instance, s. 204, p. 192. 
service of, a. 68 (8), p. 82. ^ 

mode of, s. 60, p. 82. , 

of Crown on rauwav servants, s. 72, p. 88. 
outside local Umita, s. 78, p. 88. 
o* 74, p. 84. 
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Sommoiia— eon^uded. ^ 

to juion and flssesson, s. 826, {^242. 
peraons in security cases, s. 114, p. 60. 

8.146 cases, 8. 146 { 9 ), p. 81, 82. 
produce documents, s. 04, p. 42. 
uritnesaes in 8umniods«caM», s. 244 (2), p« 104. 

waiTant>oam, s. 252 (2), p«|H)2. 
wlien peraon cannot be found, 8. 70, p. 88. 

c ^ 

Sttnoxnona-case^ 

d^lnition ol,t)si. 4 (/) (o),.p. 7. 
evidence himijreoorde^ s. 866, p. 268. 

^ maintemmee caees, s. 488 (6), p. 861. 

"'nuisance ca^, s. ICT, 7 J3f4. 

'^fcecurity proceedinin, s. 1*? p. 60. 
trial of Euzopeui British aubject, s. 445, p. 884. 
generally. Chap, xx, p. 188. 


Sdfieiior police-officer— 

-** powers of, s. 561, p. 410. 

Suretiea— 

appeal from order rejecting, s. 406A, p. 298. 
bonds, by, ss. 496, 497, 409, fm. 867, 870. 
death or insolvent^ of, s. 61-^, p. 878. 
discharge of, ss. 126, 502, pp. 68, 871. 
for peace and good behaviour, s. 122, p. 64. 
inquiry into fitness of, s. 122 (i), p.j64. 
rejection of, s. 122 (i), p. 64. 

Suapenaion— 

or remission of sentence, ss. 401, 402, pp. 289, 290. 

• 

Tank— 

fencing of, s. 188, p. 70. 

• * 
Telegraph office— 

offences against, s. 184, p. 126. 

pioductiini of documents from, ss. 95, 96, pp. 48, 44. 

Temporary order— 

in urgent cases of nuisance, s. 144, p. 78. 

Theft— 

place of trial for, a. 181 (8), p. 121. 

* 

(Third pasty— 

^(^afans OT, to attariied property, s. 88, p. 88. 
Trade— 

I»i^iildtion or r^^riation of, s. 188, p. 70. 

o * 

Territorial dlvlalons— 

* of province. Ses8i(ms>di virion, distripts, s. 7 (i), p. 8. 
^ sub^vislora, a. 8 (l)t p. 8. 

I 

, Tkan8ac|l^t-u * 

olBenoe in aami, ss. 286,289( pp. 180,188. 
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applioa^n florf to trial CJourt, s. 0211 (0)a^!p« 888, 889. 
doM not affect powers ooufeRed, s. 40* p. 21. « 
new trial to commence on. a. 800 (0). p. 204. 
of appeals to additional Sesskms Jud^. s. 409./p. 800. 

flrst class Bfafistcate. s. 407 (8)^ ri 208. 
cases by Court, ss. 02^02<IA. pp. 888. 789. 

Magistrates and Searims Judges, s. 028. p. 808. 

Provincial Government, s. 027. p. 898. 

on taking cognisance, ss. 190 (/) (e). 102. pp. 132. 13Siy 

T*ranalatloii— ' 

of judgment, to accused, s. 871 (1). p. 279. 
record to Court, s. 218 (8), p« 107. 

Transportation— ^ 

execnition of. s. 888, p. 282. 
sentenM of. s. 868 (8). p. 277. 

Trials 

before successor of Magistrate, s. 800, p. 264. 

^ jury. as. 267. 268. p. 214. 

wrongly held. a. 080, p. 401. 
commencement of, s. 271. p. 216. 
in Court of Session, ss. 204-209. pp. 227-230. 

Hifi^ Court, ss. 267-279, pp. 214-220. 
aummons-caaes, ss. 241-249, pp. 108-107. 
warrant-cases, ss. 201-209, pp. 248-200. 
jcdnt trial, s. 289, p. 188. ^ 

of offences, s. 0, p.^. 

committed out of British India, s. 188, p. 128. 
plac« of. Chap, xv (A), p. 110. 
with assessors, conriurion of, s. 800, p. 286. 

Unlawftil aaaembllea— 

dispersal of, s. 127, p. 69. 

by dvil and military force, ss. 128, 120, p. 69. 
duty at officer oommandipg troops, s. 181, p. 70. 

commissioned military officers, s. 181, p. 70. 
sanction to piosecute, s. 182, p. 70. 

Urgent nnlaance— 

temporary orders in, s. 144, p. 77. 

Vagabonds— 

arrest of, by police, s. SS, p. 28. 

Vagrants— 

security from, a. 109, p. 00. 

Verdict-T- 

of jury, in nuisance cases, s. 188 (1) (e), p. 70. 
trials, s. 800, p. 281. 

in Court of Searion, a. 806, p. 288. 

^ Hi^di Court, s. 800. p. 282. c 

View— 

of pSaee by jurors or assessors, s. 298, p. 227. 

Villas officers and polios— 

<foty to report certain matten, s. 40. p. 28. 
hriiasst s. 174 (4), p. 14. 
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Village officers and police— conduded, 
not affected by Code, a. 1 (y) (b) (c), p. 1. 
arfaen a Aiagiateate under G^, a. 528 (5), p. 888. 

Wairer^ * 

fldluxe to plead atatua, a. SffiB, p. 896. 

Warrant-^ 

for execution of aentences, aa. 884, 885, pp. 282,288. 
levy ofyffne, how executed, as. 886, 887, pp. 288, 284. 
offirace iC^ond local jurisdiction, a. 186, p. 127. 
reooveiy ^ maintenanoe amais, a. 488 <5), p. 851. 
return of, on ^<ecution, a. 400, p. 288. 

'Nv who inasLissve--« «889, p. 285. 

# M ^ 

Warrant-caae— 

definition of, a. i (J) (to), p. 7. 
trial of. Chap, xxi, p. 201. 

when aotmaed a European British subject, a. 440, p. 835. 

tiT 


WSfrant of arrest— 

anbsted peratm, before the Court, a. 81, p. 35. 
bailable warrants, a. 76, p. 84. 
by pollcfroffloer, a. 85, p. 87. 

procedure on urest, as. 85, 80, p. 87. 
continuance of, a. 75 (2), p. 34. 
form of, a. 75 (i), p. 84. 
directed to landholders, a. 78, p. 35. 
persons, a. 48, p. 28. 
poUceH>filcers, a. 79, p. 35. 
endorsemrat on, a. 79, p. 85. 
execution of, a. 80, p. 85. 
issue rf, in British udia, s. 82, p. 35. 

first instance, s. 204, p. 157. 
lieu of aununons, a. 90, p. 40. 
out of jurisdiction, s. 83, p. 80. 
of person acquitted, a. 427, p. 816. 

.oaUed on for security, a. 114, p. 59. , 


Water- 

definition of, a. 145 (2), p. 81. 
dispute as to lite of, a. 147, p. 89. 

Way— ^ 

obstruction in public, a. 133, p. 70. 

Wel^ta and measures— 

« uwpeotion ofi a. 158, p. 93. 

WeU— • 

^toeing of, a. 188, p. 70. 


4 |— 

ex^kutiftn of smtence of, aa. 880,891, p. 285. 
if offender not in a fit state, a. 894, p. 266. 
iumriaonment or fine in lieu of, a. 895, p. 286. 
in InataTnuants, a. 898, p. 285. * 

^mode of Inflicting—^Unut to, a. 892, p. 285. 
sentence <ff^BS. 81,82 (Jf) (a), p. 17. 
stay qf eaeShtiip, a. 894, p, 288. 
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l^lflidrawal— 

of charges, s. 240, p. 102. 

Bummons>oaacs, s. 248, p. 106. 

Witneaa— 

attendance of, s. 20B (3), p. 160. ^ 

bond from, s. 217, p. 167. . ^ 

commission to examine, ss. 508, 506, pp. 872, 874. 
evidence of,.at hiquizy used at trial, s. 288, p. 224. 
examination of dcdESenoe, ss. 200, 201, pp. 225, 226. 

prosecution, s. 286 (2), p. 228. 
expenses of, deposit of, s. 216, prov., p. 166. 

pasmsent of, s. 544, p. 407. 
in s. 145 pvooeemngs, s. 145 (8), p. 82. 
list of defence, s. 211, p. 168. 
recall of, a. 281, p. 175. 

refusing to answer questions, s. 485, p. 840. 
aummoi^g of, by Court, s. 540, p. 405. 

in summons-cases, s. 244 (2) (3), p. 104. 
warrant-cases, s. 252 (2), p. 202. 
stqDplcmentary, s. 210 (/), p. 168. 


Wonum— 

death sentence on, s. 882, p. 282. 
restcnration of abducted, s. 552, p. 410. 
search of, s. 52, p. 26. 

sentence of whipping oo, s. 808 (a), p. 285. 


Written statement— 

of accused, at trial, s. 258 (2), p. 204. 

in s. 145 proceMin^, s. 1-45 (/) (^>, pp. 81, 82. 


Wrongful confinement— 

search of persons in, s. lOD, p. 47 


YonttafOl offender— 

csonflnement of, in reformatories, s. 800, p. 288. 
sentence on. s. 502, p. 417. 
trial of, s- 80B, p. 16. 


S^enann— 

breaking open of, s. 48, p. 25. 






